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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 87-128-D
ON BEHALF OF
M CHAEL L. PRI CE AND No. 4 M ne

JOE JOHN VACHA
COVPLAI NANTS
V.

JI'M WALTER RESOURCES, | NC.,
RESPONDENT
AND
UNI TED M NE WORKERS OF
AMERI CA (UMM,
| NTERVENOR

SUPPLEMENTAL DECI SI ON

Appear ances: Frederick W Moncrief, Esq., and Thomas A. Mascolino, Esq.,
Ofice of the Solicitor, U S. Departnment of Labor, Arlington
Virginia, for the Secretary of Labor and Conpl ai nants;
Robert K. Spotswood, Esq., and John W Hargrove, Esq.,
Bradl ey, Arant, Rose & White, Birmi ngham Al abam, for
Respondent; Robert H. Stropp, Esq., and Patrick Nakamura,
Esq., Stropp & Nakamura, Birm ngham Al abama
for Intervenor, and Conpl ai nants.

Before: Judge Broderick

On July 13, 1988, | issued a decision on the nerits in this
case in which | concluded that conplainants Mchael L. Price and
Joe John Vacha were discharged by JimWlter Resources Inc. (JWR)
in violation of section 105(c) of the Federal M ne Safety and
Heal th Act of 1977. | ordered the reinstatenment of Price and
Vacha to the positions fromwhich they were discharged on March
2, 1987. | also ordered JWR to pay back wages and ot her benefits
to Price and Vacha from March 3, 1987, until the date of their
reinstatenent with interest. | directed counsel to attenpt to
agree upon the anounts due conplai nants under this order

On August 19, 1988, the parties filed a joint submission in
whi ch they agreed on the amounts due under my order as back pay
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and m scel |l aneous expenses to each of the claimants. The parties
di sagree as to whether conplainants are entitled to one hour's
pay for the time spent after the conmpletion of their shift on
March 2, 1987, when JWR ordered themto provide a urine sanple.
Vacha cl aims and JWR deni es rei nbursenment for costs and
attorneys' fees assessed in a lawsuit filed against himon an
overdue account.

When a violation of section 105(c) is found, the statute
directs the Comrission to require such affirmative action to
abate the violation as it deens appropriate. Appropriate
affirmative action may include back pay, interest, reinbursenent
for damages or expenditures related to the unlawful discharge, a
cease and desist order and a civil penalty for the violation of
t he Act.

Respecting the claimfor one hour's pay for part of the tine
conpl ai nants spent on conpany property after being ordered to
provide a urine specinen, the Secretary and JWR each relies on a
di fferent arbitrator opinion. In one opinion, the arbitrator held
t hat enpl oyees who were tested under the program during
nonwor ki ng hours were entitled to up to one hour's pay at
overtime rates. In a later opinion, the arbitrator held that
Price and Vacha were not entitled to pay for the tinme spent (4
1/ 2 hours) on conpany property after they were directed to
provi de urine specinens on March 2, 1987. It is not my function
to interpret the collective bargaining contract or to reconcile
arbitrator opinions. | nust decide whether the claimis related
to the discrimnatory di scharge. No wages were | ost; no nobney was
expended. The unl awful discharge did not occur until after the
time for which the claimis made expired. | conclude that
rei mbursenment for one hour of that time is not related to the
unl awful di scharge, and | deny that portion of the claim

There is no evidence in the record to show that the expenses
i ncurred by Vacha in connection with his lawsuit were related to
the discrimnatory discharge, and | deny that portion of his
claim

ORDER

1. The findings, conclusions and order incorporated in ny
deci sion of July 13, 1988, are REAFFI RVED

2. Respondent is ORDERED to pay conplainant Price within 30
days of the date of this order the sum of $8,411.86 as back pay
and expenses, with interest thereon in accordance with the Bailey
v. Arkansas Carbona formula, calculated proximate to the tine
paynment is actually made.
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3. Respondent is ORDERED to restore to Price the three days of
graduat ed vacation pay he took to attend the hearing.

4. Respondent is ORDERED to pay conpl ai nant Vacha within 30
days of the date of this order the sum of $6881.47 as back pay
and expenses, with interest thereon in accordance with the Bail ey
v. Arkansas Carbona fornula, calculated proximate to the tine
paynment is actually made.

5. Respondent is ORDERED to pay to the Secretary within 30
days of the date of this order the sumof $500 as a civil penalty
for the violation found herein. Because |I concluded that the
substance abuse programwas facially in violation of the Act, |
treat it as a single violation. Because | concluded that JWR did
not intend to dimnish the rights and responsibilities of mners
representatives, | have reduced the amobunt of the penalty. (The
Secretary requested a $2000 penalty for each of two violations.)

James A. Broderick
Adm ni strative Law Judge



