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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 89-105-D
ON BEHALF OF
JAMES S. TERRY, HOPE CD 89-02
COVPLAI NANT

Mudl i ck No. 1
V.

TI MBERLI NE ENERGY, | NC.
AND
RANDY W BURKE
PERSONALLY AND AS PRESI DENT
OF TI MBERLI NE ENERGY, I NC.,
RESPONDENTS

DECI SI ON

Appear ances: Charles M Jackson, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia,
for Conpl ai nant;

Paul O day, Jr., Esq., Conrad and C ay,
Fayetteville, West Virginia, for Respondents.

Bef ore: Judge Maurer

This case is before ne upon the Complaint by the Secretary
of Labor on behalf of James S. Terry under section 105(c)(2) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq., the "Act", alleging that M. Terry was di scharged by the
respondents on October 27, 1988, in violation of section
105(c) (1) of the Act. The Secretary seeks reinstatenment, back
wages and interest for M. Terry as well as civil penalties
agai nst the respondents. Respondents maintain that Terry was not
di scharged in violation of the Act, but rather was discharged for
his failure to adequately performhis duties as a section
f or eman.

Pursuant to notice, an evidentiary hearing was held at
Mor gant own, West Virginia on May 4, 1989. Subsequently, both
parties have filed post-hearing proposed findings of fact and
concl usi ons of |aw which | have considered along with the entire
record and considering the contentions of the parties, make this
deci si on.
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STl PULATI ONS

The conpl ai nant and respondents stipulated to the foll ow ng:

1. Pursuant to Section 113 of the Act, 30 U.S.C. O 823, the
Federal M ne Safety and Health Revi ew Conm ssion has jurisdiction
over the subject matter of this case.

2. At all tinmes relevant herein, Conplainant Janes S. Terry
wor ked at Respondent Tinmberline Energy, Inc.'s Miudlick No. 1 M ne
and was a mner as defined in Section 3(g) of the Mne Safety and
Heal th Act of 1977. 30 U.S.C. 0O 802(9).

3. Tinberline Energy, Inc., Respondent, is a corporation
i ncorporated under the laws of the state of West Virginia, and is
engaged in the operation of coal mne facilities and is therefore
an "operator" as defined in Section 3(d) of the Act, 30 U S.C. O
802(d).

4. The subject Mudlick No. 1 Mne, which is |ocated near
Bergoo, in Webster County, West Virginia, has products that enter
comrerce or has operations or products that affect conmerce, and
therefore is a "mne" as defined in Section 3(h)(1) of the Act,
30 U.S.C. 0O 802(h)(1).

5. On or about October 28, 1988, Complainant Janes S. Terry
filed a conplaint with the Secretary alleging discrimnation.

6. Janes S. Terry was enployed as a miner for Tinberline
Energy, Inc., from October 14, 1988, to October 26, 1988.

7. Randy W Burke is, and was at all pertinent tines,
Presi dent of Tinberline Energy, Inc.

8. Randy W Burke owns, and at all pertinent tines owned,
fifty percent (50% of Tinberline Energy, I|nc.

9. Randy W Burke is an operator as defined in Section 3(d)
of the Act, 30 U.S.C. 0O 802(d).

10. Randy W Burke is a person as defined in Section 3(f) of
the Act, 30 U.S.C. 0O 802(f).

11. The sharehol ders of Tinberline Energy, Inc., are Randy
W Burke, who owns fifty percent (50% of the shares, and Eric
Meador, who owns fifty percent (50% of the shares.

12. Randy W Burke was the person from Ti nberline Energy,
Inc., who managed the Mudlick No. 1 mine for Tinberline Energy, Inc.
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13. Randy W Burke played a role in nmaking deci sions about
busi ness activities for Tinberline Energy, Inc., at the Midlick
No. 1 mine.

14. Randy W Burke had at |east sone responsibility for
setting wage rates for Tinberline Energy, Inc., at the Midlick
No. 1 mi ne.

15. Randy W Burke took part in the hiring of enployees for
Ti mberline Energy, Inc., at the Mudlick No. 1 mine

16. Randy W Burke has, and at all pertinent times had, the
authority to hire enployees for Tinberline Energy, Inc., at the
Mudl i ck No. 1 mne.

17. Randy W Burke has, and at all pertinent times had, the
authority to lay off enployees for Tinmberline Energy, at the
Mudlick No. 1 mine

18. Randy W Burke has, and at all pertinent times had, the
authority to reinstate enpl oyees for Tinberline Energy, Inc., at
the Mudlick No. 1 mne

19. Conpl ainant James S. Terry earned a straight tine salary
of $2,800.00 per nonth while an enpl oyee of Tinberline Energy,
I nc.

20. Conpl ai nant Janes S. Terry worked an average of 44 hours
per week while an enpl oyee of Tinberline Energy, Inc.

21. Conpl ai nant James W Terry was covered by a
hospitalization plan while enployed at Tinberline Energy, Inc.

22. Tinmberline Energy, Inc., produced approximately 44,775
tons of coal at its Mudlick No. 1 mine during the period from
June 1, 1988, to Decenber 31, 1988.

23. Tinmberline Energy, Inc., had approximtely 18 enpl oyees
at any one time during the period fromJune 1, 1988, to Decenber
31, 1988.

24. Order No. 2728486 and Citations Nos. 2728485 and 2728487
were issued on COctober 27, 1988, by Mne Safety and Health
Adm ni stration | nspector Paul E. Hess, and were served on
Ti mberline Energy, Inc., or its agent as required by the Act.
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FI NDI NGS OF FACT

Havi ng consi dered the record evidence in its entirety, |
find that a preponderance of the reliable, substantial and
probative evidence establishes the follow ng findings of fact:

1. The conplainant, James S. Terry, was enpl oyed for
approxi mately twenty-eight years in and around coal m nes prior
to his enploynment with Tinberline Energy, Inc., on October 14,
1988.

2. Terry was enployed as a section foreman for Tinberline
Energy, Inc. from Cctober 14, 1988, to October 26, 1988, on the
evening shift.

3. When Terry began working at Tinmberline, he felt the
wor ki ng conditions at the Mudlick No. 1 M ne were "good". H's
opi ni on changed, however, within the next few days as the
condition of the top becanme adverse.

4. On Cctober 17, 1988, Terry encountered top at the No. 2
entry whi ch showed signs of breaking along the ridge, making
noi ses characteristic of bad top. He drilled test holes in the
af fected areas which did not show any separation of the top but
rat her showed that the top was soft. Terry "dangered off" that
particul ar area and recorded his action in his book on the
surface.

5. On Cctober 18, 1988, the top fell in the No. 2 entry.

6. On Cctober 25, 1988, Terry was supposed to keep his crew
after the regular shift to change the belts on the No. 2 conveyor
belt. However, he did not change them because he noticed that the
No. 3 entry had begun that day to show the characteristics of bad
top. Accordingly, Terry instead took his bolt crew and, for
approximately four to five hours after their shift, set fifty to
sixty additional six foot bolts to supplenment the four foot bolts
that had al ready been placed in that area.

7. Tinberline took no adverse action against Terry for his
decision to set additional roof bolts rather than change belt as
he had been instructed to do, other than to question himas to
why he had made that decision.

8. When Terry arrived at the mne on Cctober 26, 1988, he
was told by the miners on the day shift that they were having
trouble with the top and to be careful. He went underground with
his crew and found that the m ne foreman, Randy Key, was already
underground with one of the men (Hubert Key) from the evening
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shift building cribs for additional support in the crosscut

| eft-handed off the No. 3 entry. Terry was advi sed by Randy Key
that they had built cribs in other areas of the mine, that they
had used all of the crib blocks that were in the mne, and that
the mine was safe to work at that time in his opinion. Wiile the
men began noving the equi pnment into the face area, Terry and
Randy Key went down the No. 3 entry to talk. Randy Key advi sed
himthat there was additional support naterial outside being

| oaded onto the scoop by the outside man and that, when the scoop
batteries were charged, the material would be brought down if he
needed it.

9. Wthin a few mnutes after his discussion with Terry in
the No. 3 entry on Cctober 26, 1988, Randy Key went outsi de.
Shortly thereafter, the crew shut off their equipnent while
noving it to the face area to get it in place to mne coal. In
the silence, they heard the top "working" again. Terry then
instructed his crew to bring the equi pnent back out and called
Randy Key on the surface to advise himthat the top was again
causi ng trouble.

10. There were insufficient crib blocks on hand at the m ne
site, inside or outside, to adequately support the roof.

11. Tinbering is in the opinion of sonme equivalent to
placing cribs if you set the tinbers in a cluster and there were
sufficient tinbers outside to do the job, although sone or all of
these tinbers would have had to first be cut to size. Terry was
of the opinion, however, that the only sure method of making that
roof safe to work under that evening was to build cribs and the
material to build those cribs was not available that night.

12. When Terry returned to his crew after talking to Randy
Key, he told themthat the outside man would be bringing in sone
roof support nmaterial when the scoop was recharged. Wile
waiting, the crew listened to the roof "working" and deci ded
anong thenselves to go outside. By this time, Randy Key had | eft
the nmne site

13. Terry then returned to the tel ephone to again attenpt to
talk to Randy Key, but was advised that he was already gone. At
this point, Terry "dangered off" the area and with his crew
noved the mning equi prent out of the affected area and taking
their personal equipnent, returned to the surface.

14. Upon returning to the surface of the mne with the
eveni ng crew on Cctober 26, 1988, Terry called Randy Key's hone
and left a nessage with Ms. Key that Randy Key should return his
call as soon as he arrived. He recorded in the m ne book that the
area had been "dangered off" and waited in vain for the
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return tel ephone call from Randy Key. At 7 p.m, having heard
not hi ng back from Randy Key, he let the crew go hone. At
approximately 9:00 p.m, Terry returned bel ow and preshifted the
m ne for the night crew. The top was still working at that tinme.
He then returned to the surface, filled out the preshift reports,
and departed the mne site when the night crew arrived.

15. MSHA Inspector Paul E. Hess arrived at the mne site and
went underground with the night crew at approximately 11 p.m on
Cctober 26, 1988. At that tine, he could not hear the top
"wor ki ng". However, he noticed numerous indications that the top
had been "working" in the No. 3 entry and face, the No. 3 to 2
crosscut, the No. 3 to 4 crosscut, and the No. 4 entry up toward
the face, including cutters, slips, and | oose, broken roof that
had gapped down. He thereupon advised the foreman of the night
crew that he was issuing an |Imm nent Danger Order on the affected
sections and placed red tags at the No. 3 entry and the No. 4
entry.

16. Upon returning to the m ne on the evening of COctober 27,
1988, Inspector Hess observed that approximately twenty cribs and
three or four headers had been placed in the areas containing the
bad top. The material to place this anount of additional roof
support had not been available to Terry the previous evening.

17. Randy Key had made the inpression on Terry that the
clear priority for the evening of October 26, 1988, was to nine
coal in Nos. 2, 3 and 4 entries. Key, however, specifically
denies telling Terry that he nmust run coal on this shift or he
and his men would be terminated. No other w tnesses corroborated
Terry's assertion that this statenment was made and nobody was in
fact fired, except Terry. My sense of what transpired is that
Randy Key | eft no doubt in Terry's mind that he expected sone
coal to be mned that night, but | do not believe that he
specifically threatened Terry's job or the jobs of the nmen if it
could not be for some reason.

18. On Cctober 25, 1988, Randy Key and Terry had di scussed
changi ng out sone 500 feet of rubber on the No. 2 belt. Terry was
supposed to keep his nen after their regular shift to do the job.
I nstead of changi ng the rubber out, however, Terry elected to set
additional roof bolts that particular evening because he felt the
top needed nore support.

19. On Cctober 26, 1988, Randy Key and Terry agai n spoke
about the belt change. Key asked if the men could stay after that
shift to do the job since it had not gotten done the night
before. Terry replied that his nen were tired as they had stayed
over the night before, and asked if it could not be done the
foll owi ng night instead. Key agreed.



~2293

20. Subsequent to encountering bad top on October 26, 1988, Terry

neverthel ess did not have his crew change out the rubber on the
belt Iine that night despite the fact that there was no safety
rel ated reason that his crew could not have done so. The belt
line was outside of the area of bad top

21. Randy W Burke nade the decision to ternminate the
Conpl ai nant, James S. Terry, fromhis enploynment with Tinberline
Energy, Inc.

22. Terry was fired shortly after he arrived at the Midlick
No. 1 mine on Cctober 27, 1988. He nmet with Randy Key and Randy
W Burke. When he wal ked into the office, Randy Key said to him
"l guess you know why you are cut off." When Terry asked why,
Randy Burke gave the reply: "How does inconpetence sound? It is
obvi ous you don't know top; you can't make a judgnent on top to
work men under it." Burke then asked Terry why he did not put in
the belt if he was afraid of the top. Terry replied that he did
not feel that he could nake that kind of decision and that he
believed that he was "going to get fired anyway . . . . " Burke
testified that "I didn't really get any good answer out of him"

DI SCUSSI ON AND CONCLUSI ONS

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mnminer bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behal f of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecla-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on behal f of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511 (November 1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.

709 F.2d 86 (D.C. Cir. 1983). The operator may rebut the prim
facie case by showing either that no protected activity occurred
or that the adverse action was in no way notivated by protected
activity. If an operator cannot rebut the prim facie case in
this manner it may nevertheless affirmatively defend by proving
that it was also notivated by the miner's unprotected activities
al one. The operator bears the burden of proof with regard to the
affirmati ve defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935
(1982). The ultimate burden of persuasion does not shift fromthe
conpl ai nant. Robi nette, supra. See al so Boich v. FMSHRC, 719 F.2d
194 (6th Cir. 1983); and Donovan v. Stafford Construction
Conpany, No. 83-1566 D.C. Cir. (April 20, 1984)
(specifically-approving the Comm ssion's Pasul a- Robi nette test).
See also NLRB v. Transportation
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Management Corporation, 462 U S. 393, 76 L.Ed.2d 667 (1983),
where the Suprenme Court approved the NLRB's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Rel ations Act.

A mner's "work refusal" is protected under section 105(c)
of the Act if the m ner has a good faith, reasonable belief in
t he existence of a hazardous condition. MIller v. FMSHRC, 687
F.2d 194 (7th Cir. 1982); Robinette, supra. Proper comrunication
of a perceived hazard is also an integral conmponent of a
protected work refusal and the responsibility for the
conmuni cation of a belief in a hazard underlying a work refusa
lies with the miner. See Dillard Smith v. Reco, Inc., 9 FMSHRC
992 (1987).

I find that Terry was engaged in protected activity when he
and his men withdrew fromthe m ne because of his concerns about
hazardous roof conditions. Terry's belief was reasonable and in
good faith. The reasonabl eness of Terry's concerns and his
wi t hdrawal fromthe mine is corroborated by the fact that a
federal mne inspector shortly thereafter issued an | nm nent
Danger Wthdrawal Order under Section 107(a) of the Act. Terry
al so made every effort to communi cate with his boss, Randy Key,
to inform himof what he was doi ng, and what he perceived to be a
hazardous conditi on.

Unquestionably, Terry's firing by Randy Burke, on the day
following his withdrawal, was nmotivated at least in part by his
havi ng wi thdrawn from the nine, and therefore, | find that the
conpl ai nant has made out a prima facie case of discrimnation
under the Mne Act. | also find that the operator is unable to
rebut this prima facie case by showing that no protected activity
occurred or that the adverse action was in no way notivated by
the protected activity. The preponderance of the evidence is
clearly to the effect that Terry engaged in protected activity
and that his firing was notivated at |east in part by that
protected activity.

The remai ning question is the nost difficult. Respondents
may affirmatively defend by showing that this was a "m xed
notives" case and that Terry's unprotected activity was in and of
itself sufficient nmotivation for taking the adverse action
agai nst him The argunment goes that even if Terry was justified
in withdrawing hinself and his crew fromthe section because of
t he hazardous roof conditions he encountered, he should have
acconpl i shed some other work in a non-hazardous area of the m ne
rather than allow the entire crew to sinply go honme. Respondent's
position is that this unprotected activity alone provided the
primary and a sufficient basis for Terry's discharge.
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Fromthe totality of the record herein, | find that there were a

myriad of reasons that led to Terry's firing. To start with,
Terry had been out of the mining industry for sonetinme and had
been working for Tinberline for |ess than two weeks when he was
term nated. Prior to the night of October 26, 1988, Key and Burke
had al ready been discussing Terry's termnation for unrel ated
matters which Key felt had not been properly handl ed by Terry. On
the particular night in question, Key and Burke were unhappy that
Terry's crew didn't nmine coal as they had expected, but were even
nore unhappy that he and his crew left the mne instead of
supporting the roof. They believed, with sonme justification
think, that if in Terry's judgnent, the roof needed additiona
support, he should have provided it. Mrreover, it appears that
Terry abdi cated control of the situation and his crew, allow ng
themto go hone when there was belt work he knew had to be
acconpl i shed that was outside of the area of bad top. Even if in
his judgnment, he believed that the proper nmaterials to support
the roof were not available, he could have at the | east had his
crew acconplish the belt change. His only justification for not
doi ng so seemngly was his belief that he was going to be fired
in any event because Key had told himto run coal

As a managenent enpl oyee, Terry has to be charged with the
exerci se of sonme degree of judgment and supervisory ability in
directing the work force. As a foreman, he has to be charged with
the awareness that there is always "dead work" to be done when
coal cannot be nmined for some reason. In this case, he
specifically knew of the belt that had to be noved. | find that
the operator's termination of Terry could reasonably and
justifiably have been done because of Terry's extrenely poor
judgnent in not directing his crew to perform any work
what soever. More specifically, | find that his failure to at
| east make the belt nmove that he had been asked to nmeke after the
shift that night, was unprotected activity and could reasonably
have served as a conpletely independent basis for his discharge.

It appears to me that M. Terry was placed in a position of
authority and responsibility for which he was ill-equipped to
deal with when the roof conditions becanme adverse. A fair reading
of the entire record herein, particularly his own testinony and
that of Hubert Key indicates to ne that he abandoned control over
his men and the job when he encountered the adverse roof
conditions described herein. When he could not get ahold of Randy
Key for further guidance, he conpletely gave up his authority and
his responsibility. Notably, he did not direct his nen to go
hone, they sinply left.

I conclude that although conpl ai nant established a prim
facie case of discrimnation, the operator has established that
the adverse action was substantially notivated by an unprotected
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factor, namely, his failure to engage his crew in productive work
activity after the roof conditions becane too adverse to nine

coal. It is certainly reasonable to expect your |ine supervisors
to supervise and make deci sions concerning the direction of the
work force. | thus further conclude that the operator m ght

reasonably and justifiably have taken the adverse action
conpl ained of for this unprotected factor al one.

Therefore, conplainant has failed to establish that
respondents discrimnated against himin violation of the
provi sions of section 105(c) of the Act.

ORDER

Based on the above findings of fact and conclusions of |aw
it is ORDERED that the conplaint of discrimnation be DI SM SSED

Roy J. Maurer
Adm ni strative Law Judge



