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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

ROBERT A. COCK, DI SCRI M NATI ON PROCEEDI NG
COMPLAI NANT
Docket No. PENN 89-46- DM
V. MSHA Case No. MD 88-62

COLLI ER STONE
RESPONDENT

DECI SI ON

Appearances: M. Robert A. Cook, MDonal d, Pennsyl vani a,
pro se, for the Conplainant;
Timthy P. OReilly, Esq., Pittsburgh
Pennsyl vani a, for the Respondent.

Bef ore: Judge Fauver

Conpl ai nant brought this action under section 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0O 801 et

seq., alleging he was discharged in violation of that section.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. Respondent operates an open pit mine in Pennsylvania
where it produces crushed stone and aggregate used in or
substantially affecting interstate conmerce

2. Conpl ai nant was enpl oyed by Respondent from March 2,
1987, to May 6, 1988.

3. The mine was inspected by the Mne Safety and Health
Adm ni stration (MSHA), United States of Labor, on May 6, 1988.
Around noon on that date, the MSHA i nspector interviewed
Conpl ai nant near the nmachi ne he was operating. Conpl ai nant tal ked
to the i nspector about 5 mnutes, and told himabout certain
safety defects on the equi pnment.
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4. Respondent's manager (and part-owner), WIIliamF. Duchess,
knew t hat Conpl ai nant tal ked to the MSHA i nspector

5. At the end of Conplainant's shift, around 3:00 p.m,1
on May 6, 1988, M. Duchess handed Conpl ai nant two paychecks,
i nstead of his normal paycheck, and told himhe was fired. The
parties are in sharp dispute as to M. Duchess' statenent to
Conpl ainant as to the reason for his discharge.

DI SCUSSI ON W TH FURTHER FI NDI NGS

Conpl ai nant shortly found another job and is satisfied where
he is presently enployed. He does not seek backpay or
reinstatement in this action. He seeks a finding that Respondent
fired hi mbecause he reported safety defects to the MSHA
i nspector on May 6, 1988.

He testified that M. Duchess stated, when he fired him
that the conmpany did not want any "stool pigeons" inits
enpl oyment. M. Duchess denies this, and testified that he stated
to Conpl ai nant that he was fired because he was not perform ng
his job satisfactorily despite a prior warning. He also testified
as to a prior warning he gave to Conpl ai nant about his job
per f or mance.

M. Duchess' testinmony is consistent with the testinony of
the payroll clerk, who stated that on May 4, 1988, M. Duchess
had told her to prepare two checks for Conplainant and two checks
for another enployee, nanmed Adl er, because they were both being
fired for unsatisfactory job performnce.

Generally, in order to establish a prima facie case of
di scrim nation under section 105(c) of the Mne Act, a
conpl ai ning m ner bears the burden of proving that (1) he or she
engaged in protected activity and (2) the adverse action
conpl ai ned of was notivated in any part by that activity.
Consol i dati on Coal Company, 2 FMSHRC 2768 (1980), rev'd on other
grounds sub nom Consolidation Coal Conpany v. Marshall, 663 F.2d
1211 (3d Cir. 1981); Hecla-Day M nes Corporation, 6 FMSHRC 1842
(1984); Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511 (1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.
709 F.2d 86 (D.C. Cir. 1983). The operator may rebut the prim
facie case by showing either that no protected activity occurred
or that the adverse action was in no way notivated by protected
activity. If an operator cannot rebut the prim facie case in
this manner it may nevertheless affirmatively defend by proving
that it was also notivated by the mner's unprotected
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activities and woul d have taken the adverse action on those
grounds al one. The operator bears the burden of proof with regard
to the affirmati ve defense. Haro v. Magma Copper Conpany, supra.
The ul ti mate burden of persuasion does not shift fromthe

conpl ainant. United Castle Coal Conpany, supra. See also Boich v.
FMSHRC, 719 F.2d 194 (6th Cir. 1983).

The reliable evidence does not preponderate to sustain, by
greater weight, Conplainant's account of the facts. |nasnmuch as
Conpl ai nant has the burden of proof, | find that he has not
proven a discrimnatory discharge within the nmeaning of section
105(c) of the Act.

CONCLUSI ON OF LAW
1. The judge has jurisdiction over this proceeding.

2. Conpl ai nant has not nmet his burden of proving a violation
of section 105(c) of the Act.

ORDER
VWHEREFORE | T | S ORDERED that this proceeding is DI SM SSED.
W1 Iiam Fauver
e Administrative Law Judge
FOOTNOTES START HERE

1. One check was a normal paycheck; the second check was a
term nati on check



