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STATEMENT OF THE CASE

The Secretary seeks a civil penalty for an alleged violation
of 30 CF.R § 48.26(a) because 11 mners had not received newy
employed experienced miner tralning. The citation charging the
victation was issued in conjunction with a 104(g) wi thdrawal

order directing the enployees to be renmoved fromthe mne site
until the training is provided.

Pursuant to notice, the case was called for hearing in
Prestonsburg, Kentucky, on April 9, 1991. Federal M ne Inspecto
Prentiss 0. Potter testified on behalf of the Secretary. Hobert
Potter, co-owner of Sunny R dge was called for cross-exam nation
by the Secretary and testified on behalf of Sunny Ridge. Bot h
parties were given the opportunity to file post-hearing briefs.
sunny Ridge filed a brief; the Secretary did not. | have
considered the entire record and the contentions of the parties
in making the foll ow ng decision.
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FILNDI NGS OF FACT

Sunny Ridge was at all pertinent times the owner and
operator of a surface coal mne in Pike County, Kentucky, known
as the No. 1 Surface Mne. The nmining method followed at the
subj ect mne was nountain tog removal .~ Expl osives were used to
| oosen the coal and the overburden, and it was renoved using
bul | dozers and end |oaders. As of Septenber 6, 1990, Sunny Ridge
produced apPrOX|nater 214,121 tons of coal annually. |t was
therefore of noderate size:: During the 24 nonth period from
August 28, 1987 to August 27, 1989, 14 violations were assessed
and Fald by Sunny Ridge. FEight of these were violations of the
regul ations having to do with m ner tra|n|n%: Because of the
nunber of traininﬂ regulation violations, this history is such
that a penalty otherw se appropriate will be increased because of
it.

On August 28, 1989, Federal Coal M ne Inspector Prentiss
Potter issued a citation charging a violation of 30 C F. R

§ 48.26(a) because 11 of the 17 mners at the mne site had not
recei ved the newly enpl oyed experienced mner training required
by the regulation. The citation charged a significant and
substantial violation. .The inspector also issued an order of

wi t hdrawal under Section 104(g) ordering the nanmed mners to be
removed fromthe mne site until provided with the required
training. Sunny Ridge had a training plan in effect and a

desi gnated MSHA approved instructor. The plan showed an 8 hour
course of training for newy enpl oyed experienced surface m ners.

| find as a fact that the 11 mners nanmed in the citation
were newly enployed experienced mners, and had not received the
tratning prescribed in the regulation and in Sunny Ridge's plan.
The citation and order were term nated on August 29, 1989, when
the |listed enployees received the newly enpl oyed experienced
m ner training by an MSHA approved instructor.

REGULATI ON
30 CF.R § 48.26(a) provides as follows:

(a) A newy enployed experienced mner shall receive
and conBIete training in the Progran1of instruction
prescribed in this section before such mner is
assigned to work duties.

(b) The training program for newy enpl oyed
experienced mners shall include the follow ng:
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(1) Introduction to work environment. The
course shall include a visit and tour of the
mne. The nethods of mning or operations

utilized at the mne shall be observed and
expl ai ned.

(2) Mandatorv health and safetv standards.
The course shall include the mandatory health

and safety standards pertinent to the tasks
to be assigned.

(3) Authoritv and responsibility of

suvervisors and miners' representatives, The
course shall include a review and description

of the line of authority of supervisors and
mners' representatives and the

responsibilities of such supervisors and .
m ners' representatives; and an introduction

to the operator's rules and the procedures
for reporting hazards.

(4) Transportation controls and

communj cation svstens. The course shall
include instruction on the procedures in
effect for riding on and in mne conveyances:
the controls for the transportation of mners
and materials: and the use of the mne

communi cation systenms, warning signals, and
directional signs.

(5) Escape_and energencv evacuation plans:.
firewarnina and firefiahting. The course
shal | include a review of the mne escape
system escape and emergency evacuation_ plans
in effect at the mine; and instruction in the

firewarning signals and firefighting
pr ocedur es.

(6) QGound controls: workipa in areas of
highwalls, water hazards., nits., and spoil
panks: illumnation and niuht work. The
course shall include, where applicable, an
introduction to and instruction on the
highwall and ground control plans in effect .
at the mine: procedures for working safely In
areas of highwalls, water hazards, pits, and
spoi |l banks, the illumnation of work areas,

and safe work procedures for mners during
hours of darkness.
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(7) Hazard recoanition. The course shal

i nclude the recognition and avoi dance of
hazards present in the mne, particularly any
hazards rel ated to expl osives where

expl osives are used or stored at the m ne.

(8) Such other courses as may be required by
the District Manager based on circunstances
and conditions at the m ne.

| SSUES

_ 1. Wiether the evidence establishes a violation of the
cited standard?

2. |If so, what is the appropriate penalty?
CONCLUSI ONS OF LAW
I

Respondent is subject to the provisions of the mne act in
the operation of the subject mne, and | have jurisdiction over
the parties and subject matter of this proceeding.

The operator does not seriouslﬁ contest the violation
charged. The evidence clearly establishes that the |isted mners
did not receive the prescribed training. | concl ude that a
violation of 30 CF.R § 48.26(a) was shown.

Failure to provide the training prescribed by the
regulations is, in nmy view, a serious violation. However, the
evi dence presented in this case does not establish that the
hazard contributed to by the violation is reasonably likely to
result in a serious injury. Mathies Coal Co., 6 FMSHRC 1 (1984);
United States Steel Mnins Companv, INnc., 7 FMSHRC 1125 (1985).
The mners here were experienced. The mne environment is,
according to the evidence, not ﬁarticularly danger ous or
t hr eat eni ng. | conclude that the finding in the citation that
the violation was significant and substantial is not supported by
t he evidence.

Sunny Ri dge had been cited on a nunber of prior occasions
for training regulation violations. Seventeen nminers were on the
job site; six had received the--required training: 11 had not.

hese facts indicate that the violation resulted froma high
degree of carel essness on Sunny Ridge's part.
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The citation was abated pronptly and in good faith.
Respondent stipul ates that the proposed penalty will not affect
the ability of Sunny Ridge to continue in business.

Based on the criteria in Section 110(i) of the Act, |
concl ude that an agpropri ate penalty for the violation is $2200.
This amounts to a basic penalty of $100 for each mner not
E_roperly trained, which | increased to $200 because of the
istory of simlar violations.

ORDER

Based on the above findings of fact and concl usions of |aw,
| T 18 ORDERED:

1. Gtation 3364393 is MXD FIED to a nonsignificant and
substantial violation and, as nodified, is AFFI RVED.

2. Sunny Ridge shall, wthin 30 days of the date of this
Deci sion, pay to the Secretary a civil penalty in the anount of
$2200 for the violation found herein.

‘/4 -
e AHvwdereef
». James A. Broderick
Adm ni strative Law Judge

Distribution:

Anne T. Knauff, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201,, Nashville, TN
37215 (Certified Mil)

Reed D. Anderson, Esq., Harris & Anderson, 230 Col | ege Street,
P. 0. Box 279, Pikeville, KY 41502 (Certified Muil)

dcp

932




