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Appear ances: M. Melvin Burkhart, Kenvir, Kentucky, pro se;

Qis Doan, Jr., Esqg., Harlan, Kentucky, for the

Respondent .

Bef ore: Judge Maurer
STATEMENT OF THE CASE

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant, Melvin Burkhart, against the respondent pursuant
to Section 105(c) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 801 et seq. M. Burkhart filed his initia
conplaint with the Secretary of Labor, Mne Safety and Health
Adm ni stration (MSHA). Followi ng an investigation of his
conpl aint, MSHA determ ned that a violation of Section 105(c) had
not occurred, and M. Burkhart then filed his pro se conpl aint
with the Comm ssion. A hearing was conducted in London, Kentucky
on February 14, 1991.

Essentially, the conplainant maintains that he was hired to
operate the continuous mner machine and that the respondent's
request for himto go and muck the mainline belt was in
retaliation for himmaking safety-related conpl ai nts about
conditions in the mne. M. Burkhart quit his job rather than
performthis admttedly "dirty" job. He now seeks reinstatenent
and back pay.

M. Burkhart's discrinmnation conplaint states as foll ows:

| operated the miner at Fossil Fuel, Inc. During the
last three (3) nonths, | have conpl ai ned nunmerous tines
about failure to take CH4 checks, cutting without |ine
curtains, roof control plan not being confornmed to, and
met hane nonitor being bridged out during operating.
These were safety hazards to nyself and fellow
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enpl oyees. These hazards was not corrected. On
January 31, 1990, | conplained to Tony Bail ey about the
above mentioned conditions. | was then instructed to
go nmuck the main belt heading and the m ner hel per was
going to operate the mner. I was told he could cut
cl eaner coal. The m ner hel per has approxi mately
12 hrs. experience operating the miner. | then stated
I would just go home. Therefore, | feel | have been
di scri m nated agai nst for conpl ai ning about my rights
to a safe work area.

| request ny job back as a m ner operator, and any
backpay due ne.

The conpl ai nant testified at |length at the hearing. He began
work at Fossil Fuel as a miner operator in April of 1989. Between
then and January 31, 1990, he alleges there was no effort nade on
the part of mine managenment to fix anything. Things just kept
buil ding up and building up until finally on January 31, 1990,
the situation had gotten to the point where he conplained to Tony
Bai |l ey, the assistant superintendent, about the conditions he
felt were unsafe. Mire specifically, he testified he had
conpl ai ned about | oose and i nadequate (short) roof bolts, cutting
coal without line curtains to get fresh air to the face, a
mal f uncti oni ng net hane nonitor, and basically his feeling is that
managenent thought he was instigating trouble and hol ding up
production. And that is the reason he believes he was told to go
and nuck the belt |ine.

As further evidence of this, he points out that the man who
was going to replace himon the mner, while he went to muck the
mai nline belt, had only 12 hours of experience running this type
of continuous m ner

In a nutshell, conplainant felt he was bei ng punished
because he wanted a decent place to work. He maintains that an
assignment to rmuck the belt Iine is well recognized in the coa
m ning industry as a punishment tour, and he feels in this
particul ar case, it constitutes harassnent.

After conpl ai nant bal ked at nucking the belt line, M.
Bail ey then offered hima chance to run the roof-bolting machine
i nstead, but M. Burkhart didn't feel Iike he was qualified to do
that so he declined. At that point he quit and never went back
It was his |last day working for Fossil Fuel

In order to establish a prinma facie case of discrinmination
under Section 105(c) of the Mne Act, a conplaining mner bears
the burden of production and proof to establish (1) that he
engaged in protected activity, and (2) that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Conpany,
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1981); Secretary on behalf of Robinette v. United Castle Coa
Conmpany, 3 FMSHRC 803 (1981); Secretary on behalf of Jenkins v.
Hecl a- Day M ne Corporation, 6 FMSHRC 1842 (1984); Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511
(Novenber 1981), rev'd on other grounds sub nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983). The operator
may rebut the prinma facie case by showing either that no
protected activity occurred or that the adverse action was in no
way notivated by protected activity. If an operator cannot rebut
the prima facie case in this manner it may neverthel ess
affirmatively defend by proving that it was also notivated by the
m ner's unprotected activities and would have taken the adverse
action in any event for the unprotected activity al one. The
operator bears the burden of proof with regard to the affirmative
defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935 (1982). The
ultimate burden of persuasi on, however, does not shift fromthe
conpl ai nant. Robi nette, supra. See also Boich v. FMSHRC, 719 F.2d
194 (6th Cir. 1983); and Donovan v. Stafford Construction
Conpany, No. 83-1566 D.C. Cir. (April 20, 1984) (specifically
approvi ng the Comn ssion's Pasul a- Robi nette test). See al so NLRB
v. Transportation Managenent Corporation, 462 U.S. 393, 76

L. Ed. 2d 667 (1983), where the Suprenme Court approved the NLRB's
virtually identical analysis for discrimnation cases arising
under the National Labor Relations Act.

It is clear that M. Burkhart has a right to nmake safety
conpl ai nts about mine conditions which he believes present a
hazard to his health or well-being, and under the Act, these
conplaints are protected activities which may not be the
notivation by mne managenment for any adverse personnel action
agai nst him Secretary of Labor ex rel. Pasula v. Consolidation
Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on other grounds
sub nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d
Cir. 1981), and Secretary of Labor ex rel. Robinette v. United
Castle Coal Co., 3 FMSHRC 803 (April 1981). Safety conplaints to
m ne managenent or to a section foreman constitute protected
activity, Baker v. Interior Board of M ne Operations Appeals, 595
F.2d 746 (D.C. Cir. 1978); Chacon, supra. However, the nminer's
safety conpl ai nts nust be nade with reasonabl e pronptness and in
good faith, and be comruni cated to m ne managenent; MSHA ex rel
M chael J. Dunmire and James Estle v. Northern Coal Conpany, 4
FMSHRC 126 (February 1982); MIller v. FMSHRC, 687 F.2d 194,
195-96 (7th Cir. 1982); Sammons v. Mne Services Co., 6 FMSHRC
1391 (June 1984).

M. Bailey testified that M. Burkhart was hired by Fossi
Fuel on April 24, 1989, at a starting pay of $9.00 per hour. He
was hired primarily to run the conti nuous m ni ng machi ne, and he
did run it until January of 1990, when he quit. At that point in
time, he had progressed to nmaking $12.00 per hour
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M. Thomas J. Davis owns a coal business associated with Fossi
Fuel . They contract mnes fromhim There cane a tinme in January
of 1990, when he had a problemw th quality control of the coa
t hey were produci ng. He wanted "bl ockier" coal and he di scussed
this with Tony Bailey. M. Bailey then decided to try an
"experinent." He would put a different operator on the nining
machi ne. He and M. Davis happened to notice that on January 29,
1990, a day that M. Burkhart was off, the coal run that day was
"blockier." It was nmore |unpy. Ed Napier and Terry Wells were
running the mner that day. So, on January 31, 1990, the deci sion
was made to have Terry Wells run the nminer that day and M.
Bur khart was asked to go to the No. 2 belt head, service it,
service the tail piece, and then start nmucking the mainline belt.

Bail ey states he fully explained the reason for this job
change to Burkhart at the tine, and told himthey were nerely
trying something newto try to inprove the quality of the coa
for M. Davis. If it didn't work after 2 or 3 days, he m ght put
Bur khart back on the mining machi ne. There was no | oss of pay
i nvol ved. His same rate of pay ($12.00 per hour) applied to
ei ther job.

Mucki ng the belt line is a disagreeable, dirty job in the
m ne. There is no dispute about that. But even M. Burkhart
admts that "somebody had to do it." M. Bailey testified that he
has done it hinself. "Everyone does," he added.

In any event, when Bailey saw that Burkhart was getting
upset about the mucking assignnent, he offered him sonething
else. As M. Davis testified at Tr. 117-118:

Q Did you hear Tony [Bailey] offer M. Burkhart the
job on the roof bolter?

A. | sure did.

Q And what did M. Burkhart say?

A. He said, "No, | ain't no bolting machine man."

Q Did he offer himany other job?

A. Yes. He said, "Wiy don't you be a hel per?" He said,

'No, they don't like ny kind of work."
What ki nd of hel per?
Bol t machi ne hel per.

Okay. He was offered the bolt nachine hel per job?

> O > O

Yes, he was.
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Q Did he turn that down?

Yes, he did.
Q Did he ever say he quit?

A. No. He said he believed he was going to the house.
That's what he said.

Q Wiy did he say he was going to the house?

A. He said sonething about if they didn't |ike the way
he was running the mner or didn't like his work, he'd
just go to the house. | told him-I said, "Melvin, why
don't you think about it before you quit?" He said no,
he'd just go hone.

Q Did M. Bailey also ask himto stay?
A. Yes, of course he did.
Importantly, if M. Burkhart had done the nucking of the
belt or running the roof bolter or being a roof bolt hel per, his

pay woul d have renmi ned the sane as if he were operating the
nm ner.

Even nore inportantly to his case here, | believe that M.
Bur khart brought up the majority of his conplaints to Bailey
after he was told to go and nuck the belt line. | believe his

pri de was wounded and he was hurt by what he perceived to be
"harassnent." However, even giving himthe benefit of the doubt
as to the existence of sone prior protected activity, as the
conplainant in this case, M. Burkhart has the burden of
establishing by a preponderance of the evidence that he not only
comuni cat ed safety conplaints to mne nmanagenent, or that
managenment knew or had reason to know about safety conplaints to
MSHA, but that the adverse action he conplains of was the result
of the conplaints and therefore discrimnatory. In essence, M.
Bur khart nust prove a connection between the conplaints and the
adverse action conpl ai ned of.

I conclude that the required connection has not been proven.
| find the testinony of Bailey and Davis to be credible on the
"quality of the coal" issue and furthernmore, the Conpany's offer
of other coal m ne enploynment at no | oss of pay denonstrates good
faith in ny opinion. Conplainant was not given a "take it or
leave it" ultimatumto nuck the belt line. He was offered not
one, but two alternatives to nmucking the belt line. He chose to
avail hinmself of neither and quit his job.
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VWhet her the respondent wi sely chose to replace a nore
experienced mner operator with a | ess experienced one is not an
i ssue properly before me in this case. My jurisdiction is
[imted to considering whether the respondent discrimnm nated
agai nst the conplainant for activity protected under the Federa
M ne Safety and Health Act of 1977. | conclude that the evidence
before ne establishes that it did not. An enployee's nere
conjecture that the enployer's explanation is a pretext for
intentional discrimnation is an insufficient basis upon which to
base a successful claimof discrimnation

ORDER

In view of the foregoing findings and concl usions, and after
careful consideration of all of the evidence and testinony
adduced in this case, | conclude and find that the conpl ai nant
here has failed to establish a prina facie case of discrimnmnation
on the part of the respondent. Accordingly, the Conplaint is
DI SM SSED, and the conplainant's clainms for relief are DEN ED

Roy J. Maurer
Adm ni strative Law Judge



