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O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 91-40
PETI TI ONER A. C. No. 36-00799-03533
V.
Docket No. PENN 91-41
ALOE COAL COWPANY, A. C. No. 36-00799-03534
RESPONDENT
DECI SI ON

Bef ore: Judge Maurer

These consol i dated proceedi ngs concern five citations issued
by an MSHA I nspector pursuant to Section 104(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C 0O 820(a), charging
t he respondent, Al oe Coal Conpany, with various violations of the
mandat ory standards found in 30 CF. R, Part 77.

The parties have agreed to submit the matter to ne for
sumary di sposition based on a stipulation of facts and
supporting menoranda. | agree that the nmaterial facts necessary
to decide these cases are not in dispute and have been sti pul at ed
by the parties to ny satisfaction. Thus, the matter is a proper
one for summary decision pursuant to 29 C.F.R 0O 2700. 64.

STI PULATI ON OF FACTS

Al oe Coal Conpany (Al oe) and the Secretary of Labor
(Secretary) stipulated to the following facts with regard to the
above-captioned matter:

1. These cases involve five citations issued agai nst Al oe.

2. Aloe operates a bhitum nous coal strip mine in Allegheny
and Washi ngt on Counties, Pennsylvani a.

3. On July 10, 1989, Aloe's enployees, who were represented
by the United M ne Wrkers of America and its District 5 (UMM)
for purposes of collective bargai ning, conmenced a strike which
is still in progress. Shortly after the strike began, Aloe
resumed mining operations with 13 replacenent workers and 6
striking enpl oyees who had crossed the picket |line and returned
to work.
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4. On August 17, 1990, two of the UMM strikers designated the
UMM as their miner's representative.

5. The citations in these cases resulted directly from an
i nspection conducted on August 21, 23, 24, 27, 31, 1990, and
Septenber 4 and 6, 1990, pursuant to Section 103(g) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O 113(g).

6. When the inspector first appeared to conduct the Section
103(g) inspection, a dispute arose concerning the UMM strikers
right to designate a wal karound representative.

7. In Al oe Coal Conpany v. Secretary of Labor and United
M ne Workers of Anmerica, 12 FMSHRC 2113 (1990) (ALJ), the
Honor abl e Avram Wei sberger ruled that the UMM strikers at the
Aloe M ne were not mners as defined in the Act and had no right
to designate a wal karound representati ve.

8. During the course of the hearing before Judge Wi sberger
on Septenber 28, 1990, Aloe |earned that UMM Representative Ken
Horci cak was the individual who had requested the Section 103(Q)
i nspecti on.

9. The conditions identified in the five subject citations
in fact existed and the anpunts of the proposed penalties set
forth in the Secretary's petitions are reasonabl e.

DI SCUSSI ON
Al oe' s Argunents

The inspector who issued the citations at bar did so
pursuant to a Section 103(g) conplaint filed by an individual who
it turns out was not a mner's representative, and therefore, had
no right to request an inspection under Section 103(g) of the
Act. The line of argunment then goes on that if M. Horcicak (the
UMM representative who requested the inspection) had no right to
request a Section 103(g) inspection, then the inspector had no
right under Section 103(g) to conduct it. And since the
i nspection was not authorized by Section 103(g), it was an
unr easonabl e one in violation of Aloe's Fourth Amendnment rights
and the evidence obtained during the inspection nust be excl uded
as "fruit of the poisonous tree." Utimtely then the upshot of
t he whol e evolution is that the citations are null and void and
cannot formthe basis for the assessnent of a civil penalty.

FI NDI NGS
| agree with the Secretary that the Fourth Amendnent's

exclusionary rule does not extend to these civil proceedings.
Al ong that sanme line, | also concur that mining is a type of
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busi ness that historically has been subject to extensive
government regul ation, and therefore, such a business has no
reasonabl e expectation of privacy.

But the rationale for ny decision to uphold the citations in
these cases is sinply the broad power granted by the Act
generally to MSHA inspectors to inspect and/or investigate, and
to issue citations and orders relating to violative conditions
they should find existent at a m ne

Section 103(a) of the Act provides in pertinent part that:

"Aut hori zed representatives of the Secretary . . . shall make
frequent inspections and investigations in . . . mnes each year
for the purpose of . . . (4) determ ning whether there is

conpliance with the mandatory health or safety standards.

Section 104(a) authorizes the Secretary, upon either
i nspection or investigation, to issue a citation if he believes
the operator has violated a mandatory standard.

Section 103(g)(1l) appears to nme to be but a subset of the
br oader substantive provision of Section 103(a) that nerely
provi des a procedure for the representative of mners to obtain
an "inmedi ate i nspection" by giving notice to the Secretary of
the occurrence of a violation or imminent danger. This section
does not in any way |limt the MSHA inspector's broader authority,
granted under Section 103(a), to conduct an inspection or issue
citations should any violative conditions be found, whether or
not the technical requirements of Section 103(g) are net.

In the cases at bar, the operator concedes the violations
found at its mine did in fact exist, and | find that the
technical defect cited by the operator concerning the Section
103(g) conplaint did not hinder Aloe's ability to defend itself
in these proceedings.

I therefore conclude that given an MSHA inspector's broad
authority to inspect mnes and issue citations for violative
condi tions, when he observes a violation at a mne, regardl ess of
the manner in which he was made aware of the same, the resulting
citation he issues is valid.

Accordingly, the five citations at bar will be affirnmed and
the Secretary's proposed civil penalties assessed by nme herein.
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ORDER

Citation Nos. 3092488, 3092401, 3092493, 3099500, and
3092491 are AFFIRMED, and Al oe Coal Conpany is DI RECTED TO PAY a
civil penalty of $625 within 30 days of the date of this
Deci si on.

Roy J. Maurer
Adm ni strative Law Judge



