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Osage No. 3 M ne
DECI SI ON

Appear ances: Charles M Jackson, Esqg., Caryl Casden, Esq.
and Tana Adde, Esq., U.S. Departnent of
Labor, Arlington, Virginia for Petitioner
Walter J. Scheller, Esqg., Consolidation Coa
Conpany, Pittsburgh, Pennsylvania for
Respondent .

Bef ore: Judge Wei sberger
Statement of the Case

These cases are before me upon petitions for assessment of
civil penalty filed by the Secretary of Labor (Petitioner).
Subsequent to notice, the cases were heard in Mrgantown, West
Virginia on July 31, 1991. George H. Phillips, Merven Knotts,
Dal e R Dinning, and John R Cox, testified for Petitioner
Samuel O Statler, and Joseph Frank Minarchik, Jr., testified
for Respondent. On Septenber 23, 1991, the parties each filed
proposed findings of fact and a brief.

Fi ndi ngs of Fact and Di scussion

. Docket No. WVEVA 91-193;
A. Citation No. 3308030
1. Alleged Violation

On Cctober 16, 1990, Respondent was engaged in the
extraction of coal in the No. 5 Butt section by a longwall mining
system According to Respondent's roof control plan, upon
conpletion of mining in the No. 5 Butt section, a |longwall m ning
woul d conmence in the adjacent No. 6 Butt section. The roof
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control plan provides, in essence, that as the No. 5 panel is
bei ng mined, cribs should be maintained in the headgate (neutral)
entry, which will becone the tailgate entry once m ning comences
in the adjacent No. 6 section

Respondent does not contest the observations of MSHA
I nspector George A. Phillips that, on October 16, 1990, cribs had
not been placed in an approxi mately 100 foot |ong section in the
future a longwall tailgate entry (i.e. the tailgate entry of the
No. 6 Butt section) in violation of the roof control plan
Accordingly | find that Respondent did violate its roof contro
pl an, and hence did violate 30 CF. R 0O 75.220 as alleged in the
citation issued by Phillips.

2. Significant and Substantia

Petitioner alleges that the violation herein is significant
and substantial. For the reasons that follows |I conclude that the
record fails to establish that the violation was significant and
substanti al .

Phillips noted that in the area in question, at Spad 9223,
the roof was good and he was not concerned about any danger
According to Phillips the No. 5 Butt is bolted and supported
properly. In the sane fashion, Mervin Knotts an MSHA Geol ogi st
testified that there was no danger of a roof fall in the cited
area. Essentially, the record does not establish that, in the
normal mning cycle of the No. 5 Butt section, there was created
any hazard of a roof fall in the cited area. However, according
to Phillips, once mning has been conpleted in the No. 5 Butt
section and m ning has comenced in the No. 6 Butt section
abut enent pressure increases as the face advances. According to
Mervin Knotts a geol ogi st who works in an MSHA roof contro
section, abutenent pressures have been neasured 1,000 outhy the
face.

According Phillips and Knotts, if the area in question is
not cribbed, assuming the continuation of the normal mning
process, a point would be reached in the No. 6 Butt section where
t he advanci ng face woul d create sufficient pressure on the area
in question to cause a roof fall. Further, according to Phillips
and Knotts, such an event is reasonably likely to occur given the
normal mning cycle of the advancing face in the No. 6 Butt
section. According to Phillips, it becomes "critical" (Tr. 65,

83) to support the cited area, when the | ongwall panel approaches
within 200 feet. Knotts testified that the face would have to be
within 25 feet of the cited area for there to be a reasonable

i kelihood of a roof fall occasioned by frontal abutnment
pressures. Due to Knotts' expertise | accept his testinony.
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Phillips opined that should a roof fall occur, it would be
reasonably likely for miners to be seriously injured if they
woul d be in the area of the roof fall. Also, according to
Phillips, in the event of a mine fire, which he indicated was

al ways a possibility, mners mght have to use the entry in
guestion as an energency escapeway, should the two regul ar
escapeways not be passable. Phillips opined that in such an
event, miners could be seriously injured should there be a roof
fall of such a nature as to block or inpede ventilation in the
entry in question.

In anal yzi ng whether the facts herein establish whether the
violation is significant and substantial, | take note of the
recent decision of the Comm ssion in Southern GChio Coal Conpany,
13 FMSHRC 912, (1991), wherein the Commission reiterated the
el enments required to establish a significant and substantia
violation as foll ows:

We also affirmthe judge's conclusion that the
violation was of a significant and substantial nature.
A violation is properly designated as significant and

substantial "if, based on the particular facts
surroundi ng that violation, there exists a reasonable
i kelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious

nature." Cenent Division, National Gypsum Co., 3 FMSHRC
822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1,
3-4 (January 1984), the Conm ssion expl ai ned:

In order to establish that a violation of a
mandatory standard is significant and substantia
under National Gypsumthe Secretary nust prove:
(1) the underlying violation of a mandatory safety

standard; (2) a discrete safety hazard -- that is,
a neasure of danger to safety -- contributed to by
the violation; (3) a reasonable likelihood that
the hazard contributed to will result in an
injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

See al so Austin Power Co. v. Secretary, 861 F.2d 99,
103-04 (5th Cir. 1988), aff'g, 9 FMSHRC 2015, 2021
(Decenber 1987) (approving Mathies criteria). the third
el ement of the Mathies fornula "requires that the
Secretary establish a reasonable likelihood that the
hazard contributed to will result in an event in which
there is an injury" (U S Steel Mning Co., 6 FMSHRC
1834, 1836 (August 1984)), and also that the Iikelihood
of injury be evaluated in terms of continued normal
m ning operations (U S. Steel Mning Co., Inc. 6 FVMSHRC
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1573, 1574 (July 1984); see also Hal fway, Inc., 8 FMSHRC 8,

(January 1986)." (Southern Ohio, supra at 916-917)

In the instant case the first elenment set forth in Mathies,
supra has been net, in that it has been established that
Respondent herein did violate a mandatory standard. Al so, the
evi dence establishes that the |lack of the cribs in the cited area
did contribute to the hazard of a fall occurring at a future date
when the No. 6 Butt section would be devel oped to the point where
the face woul d advance cl ose enough to the area in question to
create sufficient pressure so as to create a hazard of a roof
fall. The key elenment for resolution is thus whether it has been
established that there was a reasonabl e |ikelihood that the
hazard of an unsupported roof, contributed to by the |ack of
cribs in the future tail gate return entry will result in a roof
fall causing an injury (See U. S. Steel Mning Co., supra, 1836).

Phillips indicated on cross-exam nation that it would take
approximately 13 months fromthe date the citation herein was
i ssued, (Cctober 16, 1990) for the face in the No. 6 Butt section
to advance to the point where the roof conditions in the cited
area would be critical. In this connection, Samuel O Statler
Respondent's | ongwal | coordi nat or, whose responsibilities include
mai ntai ning the longwall panel and setting up the next panel
testified that, at the date of the hearing, 15 nonths subsequent
to the date of the citation was issued, the longwall face in the
No. 6 Butt section had not yet advanced to within 200 feet of the
cited area.

According to Statler, cribs to build blocks were placed in
the neutral entry of the No. 5 Butt section (the future tailgate
return entry for the No. 6 Butt section) the weekend prior to the
i ssuance of the citation on Tuesday, October 16. Statler
i ndi cated that Respondent comrenced to install cribs. That
weekend it was subsequently noted that there were insufficient
crib blocks to fill in the approximately 100 foot void that was
subsequently cited by Phillips on October 16. Statler testified
that, on Saturday, cribs were brought up the No. 2 entry (intake)
to the crosscut near spad 9224, in order to fill in the void.
According to Statler, it was intended to build cribs as soon as
there woul d be down time, which he thought was going to occur
within the next week. Statler stated specifically that he would
not have allowed the No. 5 Butt section to be mned out and
retreated beyond the area of the void in the cribbing, wthout
having first placed cribs in that area.

In rebuttal, Phillips testified that it would take about 6
or 7 bundles of cribs to fill the uncribbed cited area. He said
that each bundle is ". . . at least 4 feet by probably four feet
three, 3 1/2 feet high" (Tr. 144-145), and accordingly, the
bundl es shoul d have been seen by himon COctober 16, if they were

12
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in the area. He testified on cross-examination that he does not
have any imge of seeing these bundles, and does not remenber
havi ng seen them

I find Statler's testinmony nore persuasive, and concl ude
that the testinony of Phillips on rebuttal is not sufficient to
have i npeached it. Hence, based on the testinony of Statler,
conclude that, had the void (i.e. the uncribbed area) not been
cited by Phillips, it would have been filled in with cribbing
within a week or so. Further, there was no hazard to m ners when
the area was cited. Any hazard woul d have occurred only if the
area woul d have remi ned unsupported by cribs, at the time when
the face had approached within 200 feet as testified to by
Phillips, or 25 feet as testified to by Knotts. It was estimted
by Phillips that it would have taken approximately 13 nonths
subsequent to October 16, for the face to have reached that
point. |I find, that had the area not been cited, the void would
have filled in by Respondent |ong before there would have been
any hazard of a roof fall due to the advancing of the face.

Accordingly, for all the above reasons | find that it has
not been established that the violation herein was significant
and substanti al .

Al t hough Respondent was aware of the violation | find the
degree of its negligence to have been | ow, inasnuch as it
i ntended to have the situation cured as soon as it was feasible,
and long before the creation of a hazard of a roof fall
Consi dering the remaining statutory factors set forth in Section
110(i) of the Act, | find that a penalty of $100 is appropriate
for the violation found herein.

B. Citation Nos. 3307218, 3308021, 3308022, 3308037, and
3307804

Subsequent to the hearing, on October 4, 1991, Petitioner
filed a notion to approve a settlement agreement with regard to
Citation Nos. 3307218, 3308021, 3308022, 3308037, and 3307804. A
reduction in penalty from$1,124 to $774 is proposed. | have
consi dered the representati ons and docunentati on subnmitted in
this Mdtion, and | conclude that the proffered settlenent is
appropriate under the criteria set forth in Section 110(i) of the
Act. Accordingly the notion for approval of settlenent is
grant ed.

1. Docket No. WEVA 91-178
A. Citation No. 3314318
1. Alleged Violation

On Cctober 4, 1990, Dal e Di nning an MSHA
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i nspector, inspected Respondent's Hunphrey No. 7 m ne. He noted
that in the 13 east main return, at 4 overcasts a | adder was

pl aced | eani ng up agai nst the sides of the overcast, to enable a
person to clinb up to the overcast, cross over, and then clinb
down. None of these | adders were secured to the overcast. He
issued a citation alleging a violation of 30 CF. R 0O 75.305. In
that "a safe neans of travel across the 4 overcasts in the nmain
return to Kirby shaft just outby 13 East Regul ator is not being
provi ded".

It is Petitioner's position that, in essence, there is an
"inplied duty to provide safe passage" under section 75.305
supra.l In essence, according to Petitioner this duty is
breached where the neans of conducting an exam nation pursuant to
section 75.305, supra, is hazardous, i.e., the hazardous
conditions of the 8 |adders in issue which were placed on each
side of the 4 overcasts in the main return.2 | do not find
merit in Petitioner's argunent for the reasons that foll ow



~1817
2. Discussion

a. Condition of the | adders

According to Joseph Frank Minarchik, Jr., Respondent's
safety inspector the | adders were purchased froma carpenter who
made them and they are of substantial construction. The | adders
are 10 feet high, 24 inches wide. They were | eani ng agai nst the
overcast and resting between two nmetal rails approximtely 36
inches apart. The rails protruded horizontally fromthe tops of
t he overcast between 6 to 8 inches.

Di nni ng descri bed the hazard posed by the unsecured | adders
as foll ows:

W t hout these | adders being secured and with the

equi pnent you got to carry over top of them you always
have a chance of this |adder sliding along the wall

You' re goi ng down the other side, the |adder could kick
out on the bottom and cause you to fall." [sic] (Tr.

29)

In the sane fashion, John Cox, a wal karound who acconpani ed
Di nni ng, described the hazard as foll ows:

The hazard is that the person can go ahead and | ose
their bal ance. And the | adder gives you the sense, if
the | adder's secured, if you | ose your bal ance you grab
sonmet hing secured it's going to at |east protect you

fromyour fall or curtail you froma free fall. [sic]
(Tr. 58)
Cox also indicated that the unsecured |adders ". . . may

rock back or slip when an individual would be clinbing up or down
the | adders because of them being able to get hurt or an accident
to occur." [sic] (Tr.44)

Essentially, according to Dinning and Cox, the hazard posed
by the unsecured | adders is contributed to by the use of
met at ar sal boots, netacarpal gl oves, and various equi pnment worn
by a mner. Also according to Petitioner's witnesses, the |ack of
hand rails on the |l adders, and the fact that the area in question
is illumnated only by cap lights contribute to the hazard.

According to Cox when he clinbed the | adder at the first
overcast and reached the top it was "wobbly" (Tr.57). He said
that in clinbing down he had to swi vel around, and reach out with
his leg to go around a protruding rail. He indicated that he then
had to bend down to hold on to the |adder, inasnmuch as it
protruded over the top of the overcast only 6 to 8 inches. He
testified that some of the rails protruded fromthe overcast up
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to 18 inches, which would nmake it nmore difficult sw vel around
fromthe top of the overcast to reach the |adder to clinmb down.

According to Dinning, the base of the |adders were not as
far away fromthe bottom of the overcasts, as they should have
been, and he indicated that the | adders were positioned "pretty
wel | straight up and down" (Tr.20). Cox testified that the
| adders were two to three feet back fromthe base of the
overcasts, and extended 6 to 8 inches over the top of the first 2
overcasts that were approximately 8 feet high. However, neither
Di nni ng nor Cox measured the horizontal distance between the
bottons of the |adders and the bottom of the overcasts. In
contrast, Minarchi k measured that distance and indicated that
the bottom of one | adder was 4 feet in a horizontal distance from
the base of an overcasts that was 8 feet high, and that the
hori zontal distance of a | adder fromthe bottomof a 6 foot high
overcast was 3 feet. | accept Minarchik's testinmony with regard
to the distance the base of the | adders extended fromthe
overcasts inasmuch as it was based upon actual neasurenent.

Di nni ng was asked to describe "the ground conditions
surroundi ng the overcast" (Tr.20), and he responded as foll ows:
"Well, in any underground coal nine you have uneven pavenent or
bottom You're going to have coal sluffage, rock, other debris
| aying around. So, it's uneven bottom" (Tr. 20-21) He did not
specifically describe the ground conditions in the areas at
i ssue.

Cox indicated on direct exam nation that, in essence, there
were old cenent bl ocks around and under the |adders, and "there
were several |large rocks at the bottom (Tr.51). However on
cross-exanm nation, it was elicited from Cox that the wal kways
were clear, and that the blocks that he referred to on direct
exani nation were at the base of the overcasts, and the | adders
were not set on bl ocks and crushed wood.

Cox on rebuttal testified that only the edge points of the
bases of the |adders were dug in the ground, and that the ground
was not smooth. However, earlier he was asked by me whether, in
his opinion the surfaces that the | adders rested on were even
and he said "I believe so" (Tr.63).

M inarchik, indicated that he clinmbed all the ladders in
guestion. He testified that he weighs "probably 250 pounds”
(Tr.77), and that he did not detect any notion in the |adders,
and that the bases of the | adders were even, and on solid ground.
He opined that if a | adder would slide, the protruding rails
woul d prevent it fromsliding further

| accept Mlanarchiks testinony with regard to the stability
by the | adders, as Cox indicated that the ground was even, a fact
not rebutted by Dinning. Also there is no evidence that the
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surface that the | adders rested on was not flat, or that it
cont ai ned objects the would upset the bal ance of the | adders.
Further, neither Dinning nor Cox, indicated that the | adders were
not sturdy. Nor did they indicate there were any defects in the
construction of the | adders.

b. Applicability of Section 75.205 supra
Section 75.305 supra provides as foll ows:

In addition to the preshift and daily exam nations
required by this subpart D, exam nations for hazardous
conditions, including tests for nethane, and for
conpliance with the mandatory health or safety
standards, shall be nade at | east once each week by a
certified person designated by the operator in the
return of each split of air where it enters the nmain
return, on pillar falls, at seals, in the nmain return,
at | east one entry of each intake and return aircourse
inits entity, idle workings, and, insofar as safety
consi derations permt, abandoned areas. Such weekly
exam nations shall be nade before any other m ner
returns to the mne. The person making such

exam nations and tests need not be made during any week
in which the mine is idle for the entire week, except
that such exam nation shall place his initials and the
date and tinme at the places exam ned, and if any
hazardous condition is found, such condition shall be
reported to the operator pronptly. Any hazardous
condition shall be corrected i mediately. |If such
condition creates an i nm nent danger, the operator
shall withdraw all persons fromthe area affected by
such condition to a safe area, except those persons
referred to in section 104(d) of the Act, until such
danger is abated. A record of these exam nations,
tests, and actions taken shall be recorded in ink or

i ndelible pencil in a book approved by the Secretary
kept for such purpose in an area on the surface of the
m ne chosen by the mine operator to mnimze the danger
of destruction by fire or other hazard, and the record
shall be open for inspection by interested persons.

A plain reading of the words of Section 75.305 supra.
reveals that there is no explicit provision for safe trave
across overcasts. Nor does Section 75.305 supra contain any
| anguage mandating the manner in which | adders are to be used.
Such a requirenment, which goes beyond the scope of the explicit
pl ai n | anguage of Section 75.305, may accordingly not be inmposed
based only on an inplied duty to provide safe access (see,

Consol idation Coal Co., 2 FMSHRC 1809, 1817 (1980) (ALJ Merlin);
Ri versi de Cenent Co., 1 FMSHRC 2057, 2059 (1979) (ALJ Merlin).
Further there is nothing in the legislative history of the
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statutory provisions of Section 303(f) of the Federal M ne Safety
and Health Act of 1977,3 and the parallel |anguage in the

1969 Act (Public Law 91-173) indicative of a |legislative intent
that this section shall enconmpass a duty to provide safe access.

Hence, for all the above reasons, | conclude that it has not
been established that Respondent violated Section 75.305, supra.

B. Citations 3307246, 3307836, 3307837, 3307251 and 3307255.

At the hearing Petitioner indicated that the parties had
reached a settlement with regard to Citation Nos. 3307246,
3307836, 3307837, 3307251 and 3307255. On COctober 2, 1991
Petitioner filed a Motion to Approve a settlement agreenment with
regard to this Citations and proposed a reduction and in penalty
from $1,295 to $1,059. | have considered the representations and
docunentati on submitted in the nmotion, and | conclude that the
proffered settlenment is appropriate under the criteria set forth
in section 110(i) of the Act. Therefore, the Mtion to Approve
Settlement is granted.

ORDER

It is ORDERED that: (1) Citation Nos. 3307804, and 3307836
be modified to allege a violation that is not significant and
substantial; (2) Citation No. 3314318 be vacated, and (3)
Respondent pay within 30 days of this decision $1,933 as a civi
penal ty.

Avram Wi sber ger

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. Inits brief the Petitioner cites 30 CF.R 0O
75.1704-1(c)(2) (which requires |adders in underground nne
escapeways to be anchored securely) and 30 CF. R 0O 77. 206,
(which requires that in surface mnes |adders shall be anchored
securely), for the proposition that the "M ne Act recogni zes that
unsecured | adders are hazardous." However the issue presented
herein is not whether |adders that are unsecured are hazardous
per se, but rather whether the condition of the | adders herein
vi ol ated section 75.305 supra for which Respondent was cited. As
such, the other standards cited by Petitioner are not relevant in
di sposing of the issues herein presented.

2. Respondent has not contradicted or inpeached the
testinmony of Dinning that at |east once a week an exam ner woul d
be in the area in question. Neither did it contradict or inpeach
the testinony of John Cox a union wal karound who, when asked who
is required to cross the | adders, answered as foll ows:

A. Anybody that would be wal king that area. W have a
--- it has to be traveled at |east once a week. And any work that
woul d be done in that area, people would have to travel across
themin order to go and do the work. (Tr. 53)



However no evidence in the record sets out in any
detail any facts which tend to establish that, in making an
exam nation pursuant to section 75.305 supra it is necessary to
traverse the overcasts in the main return.

3. Section 75.305, supra repeats the | anguage of Section
303(f), supra



