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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 91-1988
PETI TI ONER A. C. No. 46-07178-03501
V. Red Warrior M ne

EL DORADO CHEM CAL COWPANY
RESPONDENT

DECI SI ON DENYI NG MOTI ON TO APPROVE SETTLEMENT
Bef ore: Judge Fauver
This case is a petition for assessnment of a civil penalty
under 0O 105(d) of the Federal M ne Safety and Health Act of 1977,
30 US.C Oet seq.
Petitioner has nmoved for approval of a settlement to reduce
the alleged violation from"significant and substantial™ to

non- S&S and to reduce the penalty to $20.

The Meaning of a "Significant
and Substantial" Violation

The Conmi ssion has held that a violation is "significant and

substantial” if there is "a reasonable |ikelihood that the hazard
contributed to will result in an injury or illness of a
reasonably serious nature." U S. Steel Mning Co., Inc., 7

FMBHRC 327, 328 (1985); Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825 (1981); Mathies Coal Co., 6 FMSHRC 1, 3-4 (1984).
This evaluation is made in ternms of "continued normal m ning
operations." U S. Steel Mning Co., Inc., 6 FMSHRC 1573, 1574
(1984). The question of whether a particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation. Texasgulf, Inc., 10 FMSHRC 498 (1988);
Youghi ogheny & OChi o Coal Conpany, 9 FMSHRC 1007 (1987).

Anal ysis of the statutory |anguage and the Commi ssion's
decisions indicates that the test of an S&S violation is a
practical and realistic question whether, assum ng continued
m ni ng operations, the violation presents a substantia
possibility of resulting in injury or disease, not a requirenment
that the Secretary of Labor prove that it is nore probable than
not t hat
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injury or disease will result. An illustration of this point is
U S Steel Mning Co., Inc., supra, in which the Conmi ssion
affirmed an S&S finding by a Comm ssion judge. the judge found
t hat :

* * * TAln insulated bushing was not provided where the
insulated wires entered the control box for a water
punp. The insulation on the wires was not broken or
damaged. The water punp's electrical system was
protected by two fuses - one a 30 anmp fuse on the
cable, and one a 10-30 anp control fuse inside the box.
VWhen it is operating, the punp vibrates, and the

vi bration could cause a cut in the insulation of the
wire in the absence of a bushing. This could result in
the punp to becone the ground and, if the circuit
protection failed, anyone touching the punp could be
shocked or electrocuted. * * * [5 FMSHRC at 1791
(1983); enphasis added.]

As found by the judge, injury fromthe m ssing-bushing
violation could result if the insulation wore through to netal
and the circuit protection systemfailed to operate. However, one
may observe that circuit protection devices are not presumed to
be "reasonably likely" to fail unless they are found to be
defective. There was no finding of defective fuses in the U S.
Steel case. The violation presented a substantial possibility of
injury, not proof that injury was nore probable than not. The
effective nmeaning of the Commission's term"reasonably likely to
occur" as applied in cases such as U S. Steel is to find an S&S
violation if the violation presents a substantial and significant
possibility of injury or disease, not a requirenment that injury
or disease is nmore probable than not. This neani ng harnoni zes
with the statute, which does not use the phrase "reasonably
likely to occur" or "reasonable |ikelihood" in defining an S&S
violation, but states that an S&S violation exists if the
"violation is of such nature as could significantly and
substantially contribute to the cause and effect of a coal or
other mne safety or health hazard" (0O 104(d)(1) of the Act;
enphasi s added). In contrast, the statute defines an "imm nent
danger"” as "any condition or practice . . . which could
reasonably be expected to cause death or serious physical harm
before [it] can be abated"1l and expressly classifies S&S
violations as | ess than inm nent dangers. 2

Proposed Settl enent

Citati on 3503706 all eges an unsafe steering section on a
truck
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used to haul explosives, in violation of 30 CF. R 0O 77.1606(c).
The inspector observed that the steering section was | oose and
movi ng si deways about one-half inch. He concluded that this
condition could cause the bolts to break, resulting in |oss of
steering capability, and that a serious vehicle accident was
reasonably |ikely.

The notion seeks to reduce the charge to non-S&S and the
penalty to $20 on the grounds that:

Because the driver of the truck regularly perforns
routi ne mai ntenance on the vehicle which includes
tightening the bolts . . . and because the driver may
have been able to feel the steering com ng | oose prior
to any effect on the actual steering of the truck, a
reasonabl e |i kelihood of serious injury did not exist
if normal mining operations had continued.

The notion m sconstrues the term "normal mining conditions.”
This termrefers to continued mning operations assum ng the
violation is not abated. It would render the Act and safety and
health regul ations a holl ow nechanismif violations were to be
redesi gnated as non-S&S viol ations on the ground that the
operator mght detect and correct the violation before an
acci dent occurs.

The proposed penalty of $20 trivializes the alleged
vi ol ation, which the inspector found to be serious based on his
on-site observations.

ORDER
The notion to approve settlenent is DEN ED
W liam Fauver
e Admnistrative Law Judge
FOOTNOTES START HERE

1. Section 3(j) of the 1969 M ne Act, unchanged by the
Federal M ne Safety and Health Act of 1977.

2. Section 104(d)(1) limts S&S violations to conditions
that "do not cause inm nent danger . . . "



