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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

IN RE: CONTESTS OF RESPI RABLE Mast er Docket No. 91-1
DUST SAMPLE ALTERATI ON
CI TATI ONS

ORDER GRANTI NG I N PART AND DENYI NG I N
PART CONTESTANTS' MOTI ON TO COMPEL

ORDER DI RECTI NG | NSPECTOR GENERAL
TO SUBM T DOCUMENTS FOR
I N CAMERA | NSPECTI ON

At the request of Contestants represented by the law firm of
Jackson and Kelly, | issued a subpoena duces tecum whi ch was
served on the United States Department of Labor, Ofice of the
I nspector Ceneral (O G on July 2, 1992. The subpoena directed
the O Gto produce all docunents in its possession concerning
MSHA I nternal |nvestigation No. 890014, O G Case No.
30-0801-0036, relating to the investigation of alleged tanpering
with coal dust cassette sanples. Some docunents were withheld in
whol e or in part based on clainms of privilege.

On July 6, 1992, Contestants filed a notion to conpel
arguing that the privileges clainmed by the O G do not permit
their refusal to conply with the subpoena. On July 7, 1992,
Contestants filed an anmended notion to conpel, seeking, in
addition to an order conpelling the production of docunents
called for in the subpoena, the address of Carter Elliott the
lead O Ginvestigator in the case. On July 14, 1992, Contestants
filed a supplenent to the notion to conpel, seeking, in addition
to the order sought by the prior notion, an order conpelling "a
search of possibly related OGfiles for AWC materials." On July
22, 1992, Contestants filed a second supplenent to the notion to
conpel. On July 29, 1992, after an order was issued granting an
extension of time, OGfiled an opposition to the notion to
conpel. It filed a nmenorandumin support of its opposition and a
decl aration of the Inspector General Julian W De La Rosa. Also
submtted with the opposition were copies of additional docunents
with certain excisions provided in response to the subpoena duces
tecum

The decl aration of |Inspector General De La Rosa describes in
nunber ed paragraphs the docunents or portions of documents
wi t hhel d, and the privilege or privileges asserted for the
nondi scl osure. For convenience in deciding the notion, | will use
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Par agraphs 6 and 7 of the declaration indicate that 66 of the 67
Reports of Interviews originally withheld are released to
Contestants with the names of the persons interviewed and ot her
i nformati on which would lead to disclosure of their identities
exci sed. Also withheld are dust data cards and related materials
attached to sone of the reports because these would identify the
persons interviewed. The declaration further states that
exci sions were made of any part of interviews which would divul ge
any O Ginvestigative techniques or strategies, but | have not
seen any indication of such excisions in the 66 reports. The
exci sions are based on the investigative privilege and the
informant privilege. The investigative privilege protects from
di scl osure docunments prepared or received in the course of a
civil or crimnal investigation, especially when disclosure wuld
interfere with enforcement proceedi ngs. Black v. Sheraton
Corporation of Anerica, 564 F.2d 531 (D.C. Cir. 1977); Bristo
Meyers Co. v. Federal Trade Conmmi ssion, 424 F.2d 935 (D.C. Cir.
1970), cert. denied, 400 U. S. 824 (1970). The informant privil ege
(also terned the informer's privilege) protects from di scl osure
the identity of persons furnishing information to | aw enforcenment
officials. Rovaro v. United States, 353 U.S. 53 (1957);
Secretary/Logan v. Bright Coal Conpany Inc., 6 FFMS H R C 2520
(1984). Both are qualified privileges and where di sclosure is
essential to a fair determ nation of a case, the privil ege nust
yield. In this case the nanes of the inspectors who were the
subj ects of the O G investigation have been disclosed to
Contestants. They have not shown or even asserted that disclosure
of the identities of the inspectors for each of the disclosed
reports is necessary for their defense. The notion to conpel and
the notion for in camera inspection will be denied with respect
to the excisions having to do with the identity of the subjects
of the interviews covered by the reports. The O G al so exci sed
portions of one sentence fromfour interview reports which

contain informati on covered by Rule 6(e). | accept the
representations of the Inspector General with respect to these
excisions and will deny the notion to conpel. The declaration

(paragraph 7) also states that one Report of Interview is being
withheld in its entirety because it "contains extrenmely sensitive
i nformati on and al | egati ons which are raw and uncorroborated.”
The long termintelligence gathering abilities of OG would be
conprom sed, according to the declaration, if it were disclosed.

| accept the representations and will not order disclosure of
that one Report of Interview

Par agraph 8 of the declaration asserts the investigative and
i nformant privileges for 19 pages of O G nenoranda nmenoriali zi ng
reviews of personnel files and credit bureau checks on persons
O Gintended to interview The nmenoranda reveal the identities of
such persons and ot her personal information. | uphold the clains
of privilege, and will deny the notion to conpel and the request
for an in canera inspection.
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Par agraph 9 asserts the investigative privilege for a meno of a
conversati on between an O G agent and a New Jersey State Police
Det ective. The nmenp concerns the O G s use of a specific
i nvestigative techni que used during the investigation, and the
decl aration states that disclosure of the technique could
conprom se future O G investigations. Disclosure of such
information is not needed in Contestants' defense, and | will
deny the notion to conpel and the request for in canera
i nspecti on.

Par agraph 10 invokes the deliberative process privilege for
three docunents (one page each) related to the O G cl osing nmeno
sent to MSHA: (1) an undated draft version of the closing nmeno
prepared by Raynmond Carroll with handwitten notes by Assistant
|. A Bassett; (2) an undated fax transmission fromCarroll to
Bassett; and (3) a neno from Carroll to Bassett containing
conments on the final version. The docunments come within the
protection of the deliberative process privilege, but | wll
direct that they be subnmitted to ne for in canmera inspection so
that I may deternm ne whether Contestants' need for the document
outweighs O G s interest in confidentiality.

Paragraph 11 asserts the investigative and i nformant
privileges for withheld portions of the table of contents from
the OGfile "in order to protect the identities of those persons

interviewed by G . . . . " | uphold the clainms of privilege,
and will deny the notion to conpel and the notion for in camera
i nspection.

Par agraph 12 asserts the investigative and informant
privileges for withheld portions of letters from Raynond Carr ol
to two Assistant U S. Attorneys. | uphold the clainms of
privilege, and will deny the notion to conpel and the notion for
in camera inspection.

Par agraph 13 asserts the investigative and infornmant
privileges for portions of a nmenorandum from Raynond Carroll to
O G Regi onal Inspectors which identify a mine inspector and
di scl ose the | ocation of interviews. | uphold the clains of
privilege, and will deny the notion to conpel and the notion for
in camera inspection.

Par agraph 14 asserts the investigative privilege for the
wi t hhel d portion of a letter from Raynond Carroll to an Assi stant
U.S. Attorney which contains informtion regarding the
i nvestigative techniques used by O G | uphold this privilege
claim 1t also clainms the deliberative process privilege for a
portion of paragraph five of the letter which "contains a
personal characterization by O G Special Agent Carter Elliott
whi ch does not reflect the conclusions of the AG. . . . " |
uphold the privilege claim but will direct that this portion of
the letter be submitted to nme for in canera inspection so that |
may
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det ermi ne whet her Contestants' need for the document outweighs
OGs interest in confidentiality.

Par agraph 15 asserts the investigative privilege for the
wi t hhel d portions of a report of Carter Elliott containing
i nformati on concerning the investigative techniques used by OG

during the investigation. | uphold the claimof privilege, and
will deny the notion to conpel and the nmotion for in canera
i nspecti on.

Par agraph 16 asserts the deliberative process privilege for
wi t hhel d portions of a menorandum of Raynond Carroll containing
"a personal characterization . . . which does not reflect the
opinion of the OG. . . . " In addition the locations of the
personal residences of MSHA i nspectors have been wi thheld, on the
basis of "personal privacy concerns." | uphold the deliberative
process privilege, but will direct that the withheld portion of
t he docunent containing the "personal characterization" be
submitted for in canera inspection. The personal residences of
MSHA i nspectors need not be disclosed or subnitted for
i nspection.

Paragraph 17 indicates that the withheld portions of the O G
"predicati on menorandunf have been di scl osed.

Par agraph 18 asserts the deliberative process privilege for
a draft memorandum from|. A Bassett of OGto Jerry Spicer of
MSHA. The draft was prepared by Raynond Carroll and forwarded to
O G headquarters but no further action was taken and it was never
sent to Spicer. | uphold the claimof privilege, but will direct
that the docunment will be submitted for in canmera inspection so
that | may determ ne whether Contestants' need for the docunent
outweighs O G s interest in confidentiality.

Par agraphs 19 and 20 refer to information received fromthe
U.S. Attorney and froman agent of the grand jury which is stated
to be subject to Rule 6(e) of the Federal Rules of Crimna
Procedure. | will deny Contestants' notion to disclose the
i nformation and their nmotion for in canera inspection for reasons
previously given in this order

Par agraph 21 asserts the investigative and infornmant
privileges for a handwitten note containing a reference to the
| ocation of an interview conducted by O G | uphold the clains of
privilege, and will deny the nmotion to conpel and the notion for
in camera inspection

Par agraph 22 asserts the attorney-client privilege for a
note from Raynond Carroll concerning a tel ephone conversation
with O G counsel Howard Shapiro. The note describes information
and advice given to Carroll. | uphold the claimof privilege, and
will deny the notion to conpel and the notion for in canera
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i nspection.

Par agraph 23 clainms the attorney-client privilege for
wi t hhel d portions of a handwitten note from Carroll concerning a
meeting involving Carroll, MSHA counsels Doug Wite and Page
Jackson, O G counsels Sylvia Horowitz and Howard Shapiro, and O G
agent Carter Elliott. The withheld portions of the docunent
describe information and advice provided by O G counsel to
Carroll. | uphold the claimof privilege, and will deny the
notion to conpel and the notion for in camera inspection

Par agraph 24 states that the Inspector General believes "it
is inappropriate” to disclose the home address of former O G
Speci al Agent Carter Elliott and has instructed O G counsel to
resi st such disclosure. Carter Elliott was, according to
Contestants' notion to conpel, the lead O G investigator in the
i nvestigation of the MSHA inspectors. He has since retired from
the Governnent. According to O G counsel he is aware of the
out st andi ng subpoena for his testinony. O G counsel argues that
M. Elliott's address is contained in his official personnel file
which is protected from disclosure by the Privacy Act, 5 U S.C
552a(a)(5). Section (b)(11) of the Act permts disclosure
"pursuant to the order of a court of conpetent jurisdiction." AOG
argues that as an adm nistrative |law judge | amnot a court of
conpetent jurisdiction. It does not dispute ny jurisdiction to
conpel discovery under the Fed. Rules of Civ. P., nor ny
jurisdiction to issue subpoenas. In Barron's Law Dictionary, (2d
ed. 1984) p. 82, a "conpetent court” is defined as "one having
proper jurisdiction over the person and property at issue."” The
i ssue in the cases before me are whether mne operators,
i ncludi ng Contestants, were involved in altering the weights of
respirabl e dust sanples. The O G investigation concerned a
closely related matter, "the possible tanpering of respirable
dust sanple cassettes by mne safety inspectors.” (AOG
menorandum p. 2). M. Elliott was involved as a Governnent agent
in that investigation. He may have information inportant to
Contestants' defense. The cases before me have been consolidated
for an issues trial scheduled to conmence on Decenber 1, 1992. To
facilitate the early conpletion of discovery, I will order OGto
di scl ose the honme address of M. Elliott unless he agrees to
present hinself for his deposition. If, as O G counsel asserts,
the rel ease of his address may conpronise his and his famly's
safety, and subject himto harassnent, he can avoid these
consequences by agreeing to testify.

Contestants further seek an order to conpel a search of
other O Gfiles possibly related to those covered by the subpoena
duces tecum No good reason has been advanced for broadening the
scope of the subpoena, and the request will be denied.
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Therefore, I T | S ORDERED

1. The notion to conpel is DENIED with respect to the
wi t hhel d docunents or portions of docunents described in
paragraphs 6, 7, 8, 9, 11, 12, 13, that part of paragraph 14
referring to a description of investigative techniques, 15, 19,
20, 21, 22, and 23 of the Declaration of Inspector General Julian
W De La Rosa.

2. The notion to compel is GRANTED with respect to paragraph
24 of the Declaration referring to the hone address of Carter
Elliott, unless on or before Septenber 15, 1992, M. Elliott
agrees to present hinself for a deposition by Contestants'
counsel

3. The OGis DI RECTED to submit to ne for in canera
i nspection on or before Septenber 15, 1992, the withheld
docunents or portions of docunents described in paragraph 10,
that part of paragraph 14 referring to paragraph five of the
letter, that part of paragraph 16 containing the persona
characterization of Raynond Carroll, and paragraph 18 of the
Decl arati on of the Inspector General.

4. The nmotion to conpel a search of other "possibly rel ated
OGfiles for AWC materials" is DEN ED

James A. Broderick
Adm ni strative Law Judge



