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SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , :  Docket No. KENT 92-73
Petitioner : A C. No. 15-13881-03792-A
V.
. Pyro No. 9 Slope
PAUL SHI REL, enpl oyed by . Wlliam Station
PYRO M NI NG COVPANY, :
Respondent
SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MsSHA) , :  Docket No. KENT 91-1340
Petitioner : A C. No. 15-13881-03781-A
V. :
: Pyro No. 9 Slope
DONALD D. GUESS, enpl oyed : Wlliam Station
PYRO M NI NG COVPANY, :
Respondent
DECI SI ON
Appear ances: St ephen D. Turow, Esquire, O fice of

the Solicitor, U S. Departnment of Labor
Arlington, Virginia, for Petitioner

Fl em Gordon, Esquire, Mdisonville, Kentucky,
for Respondents

Bef or e: Judge Melick

A bench decision was issued in the captioned cases at
heari ngs on October 8, 1992, granting the Respondents' Mbtions
for Summary Decision. That decision, with only non-substantive
changes, is as foll ows:

I will, as | said before, grant the Mtions
for Summary Decision as to both cases and dism ss
both civil penalty proceedi ngs, Docket Nos.
KENT 92-73 and KENT 91-1340. These cases are before
me upon the petitions for civil penalty which were
filed by the Secretary of Labor against Paul Shire
and Donal d Guess under Section 110(c) of the Federal
M ne Safety and Health Act of 1977, [30 U.S.C.
Section 801, et seq., the "Act"] charging Shirel and
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Guess as agents of a corporate mine operator, nanely
Pyro M ning Conpany, w th know ngly authori zing,
ordering or carrying out violations by the naned
corporate mne operator.

Section 110(c) of the Act provides, in part, that
whenever a corporate m ne operator violates a nmandatory
health or safety standard any director, officer or
agent of such a corporation who know ngly authorized,
ordered or carried out such violation shall be subject
to the sane civil penalties, fines and inprisonnment
that may be inposed upon a person under subsections (a)
and (b).

Under Conmmi ssion Rule 64(b), notions for summary
deci sion shall be granted only if the entire record,
i ncludi ng the pl eadi ngs, depositions and affidavits,
show that there is no genuine issue as to any materia
facts and that the noving party is entitled to summary
decision as a matter of |aw.

As | have already stated, while the instant
notions were filed untinmely under Conm ssion
Rul e 64(a), it nakes little sense to proceed
further on the merits when the notions would be
di spositive of the cases. On Septenmber 23rd of
this year, Respondents filed Mtions for Summary
Deci sion in each of these cases, asserting that,
on the dates of the alleged violations, Pyro Mning
Conpany was not in fact a corporate entity, but was
a partnership, and that an essential ingredient of
the charges could not therefore be sustained. 1In
these proceedings, it is indeed undisputed that, on
the dates of the violations at issue, Pyro M ning
Conpany was a partnership recogni zed under the | aws
of Illinois and Kentucky and was not a corporation
under any jurisdiction. It is also undisputed that
Pyro M ning Conpany was the |egally designated operator
of the No. 9 Slope, WIlliam Station M ne at rel evant
times.

The Secretary alleges in her petitions in these
cases that Shirel and Guess were enpl oyees of Pyro
M ni ng Conpany, and as such were acting as agents of
Pyro M ning Conmpany as a corporate operator. Since
it is indeed now undi sputed that Pyro was not then a
corporate operator and was not a corporation, but
rather was a partnership, the allegations in these
petitions cannot be sustained and the petitions nust
accordingly be dism ssed.
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| express no opinion here, and have no
i nformati on, as to whether either or both of the
Respondents coul d be charged under Section 110(c)
as agents of one or both of the corporations making
up the partnership Pyro M ning Conpany, for they in
fact were not charged in these cases as agents of
those corporations and there is no allegation that
t hese corporations were in fact the operators of
the Pyro No. 9, WIlliam Station M ne.

I should add that in reaching this decision
I have not disregarded the Secretary's argument
that Pyro as a partnership was nore closely akin
to a traditional corporation than a true partnership
and that Congress intended that partnerships |ike
Pyro shoul d be considered to be corporate operators
for purposes of Section 110(c) of the Act. However,
I cannot make a finding contrary to the clear and
unanmbi guous | anguage of Section 110(c), and the
| anguage is indeed clear and unamnbi guous, that only
agents of corporations and corporate operators are
chargeabl e under Section 110(c).

The Secretary, in essence, would have nme anend
Section 110(c) to hold liable agents not only of
corporate operators but also agents of partnerships
conposed of two corporations. An administrative |aw
judge is certainly not in a position to make such an
amendment and | amcertainly bound by the plain, clear
and unanbi guous | anguage of the statute.

I mght add that the Secretary's argunents do
tend to point out that Congress may wish to revisit
the | anguage of Section 110(c) in light of this
particul ar case and, indeed, in |ight of the Richardson
case and ot her deci sions which suggest that agents of
| arge operators other than corporate operators should
be included within the scope of Section 110(c).

For the above reasons, however, | amgranting the
Motions for Summary Deci sion. These proceedings are
concl uded. Thank you.
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ORDER

The captioned civil penalty proceedi ngs are hereby
Dl SM SSED.

Gary Melick

Adm ni strative Law Judge

703- 756- 6261
Di stribution:
Steve Turow, Esqg., Ofice of the Solicitor, U S. Departnent of
Labor, 4015 W/ son Boul evard, Suite 400, Arlington, VA 22203
(Certified Mil)

Fl em Gordon, Esq., Gordon and Gordon, P.O Box 1305,
Madi sonville, KY 42413-1305 (Certified Mil)
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