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FEDERAL M NE SAFETY AND HEALTH REVI EW COMM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5266/ FAX (303) 844-5268

April 22, 1993

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 92-375-M
Petitioner : A.C. No. 26-02161-05503-A
V. : FKC Port abl e

FRED KNOBEL, enpl oyed by
FKC | NCORPORATED,
Respondent

PARTI AL SUMVARY DECI SI ON
Before: Judge Cett

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 110(c) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0O et seq.
the "Act." (Footnote 1) The Secretary charges that Fred Knobe
as an agent of a corporate operator, nanely FKC | ncorporated,
knowi ngly authorized, ordered, or carried out a violation of the
mandatory safety standard 30 C.F. R 0O 56.14112(b) for the all eged
failure to guard tail pulley on a portable rock crushing machi ne.

On the issue of jurisdiction the parties request a partia
summary decision. | agree that such a decision may well be an
efficient way to deal with this issue and result in an econony of
the parties and Conmi ssion resources.

1 Section 110c of the Act provides:

Whenever a corporate operator violates a nmandatory
health or safety standard or knowi ngly violates or
fails or refuses to conmply with any order issued under
this Act of any order incorporated in a decision

i ssued under subsection (a) or section 105(c), any
director, officer, or agent of such corporation who
knowi ngly authorized, ordered, or carried out such
violation, failure, or refusal shall be subject to the
sane civil penalties, fines, and inprisonnment that may
be i nposed upon a person under subsections (a) and

(d).
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I
STl PULATI ONS

The parties have agreed to the follow ng stipulations, which
| accept:

At all times relevant in this matter:

1. Fred Knobel was the President of FKC Rock & Sand Com
pany, Inc.

2. Fred Knobel was, and is, the President of FKC, Inc.

3. FKC, Inc. is a general contractor and is engaged in
offsite grading, filling and |eveling.

4. FKC, Inc. also grades |ocal streets and roadways.

5. FKC, Inc. enploys from 10 to 20 construction workers,
dependi ng on the needs of any given project.

6. FKC Rock & Sand Conpany, Inc. owned one portable rock
crushi ng machi ne which was and is used to crush rock from con-
struction excavation into snmaller, nore usabl e pieces.

7. FKC Rock & Sand Conpany, Inc.'s only business operation
was the portable rock crushing machine.

8. The rock crusher owned by FKC Rock & Sand Comnpany, |nc.
was and is located in the Green Valley area, and was and is nmoved
to various locations in that area dependi ng upon need.

9. There was no excavation of materials perforned by the
rock crushing machine or by FKC Rock & Sand Conpany, |Inc.

10. The rock crusher performs rock crushing for FKC, Inc.
and ot her contractors.

11. On June 30, 1992, the rock crusher was being used to
crush rock on a subcontract with other construction conpanies in
Green Vall ey.

The Respondent requests a summary deci si on based upon the
pl eadi ngs, papers, files, records and evidence herein, the affi-
davits of d enn Dodd, Wes Parks and Pat L. Hickey, the Points and
Authorities and its reply to Petitioner's Response to Mtion for
Summary Deci sion and Cross-Mtion for Partial Sumrmary Deci sion

Petitioner's notion for summary decision on the issue of
jurisdiction is based upon the argunents and authorities set
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forth in Petitioner's Response to Mdtion for Summary Deci sion and
Cross-Mdtion for Partial Summary Deci sion and the affidavits of
Vernon Gonmez and Arle Brown. |In addition to the stipulations and
material set forth above there is in the file a copy of Respond-
ent's legal identity report dated July 5, 1990 signed by Respond-
ent's executive secretary.

I have carefully reviewed the entire record including the
argunments and points and authorities cited by the parties, the
pl eadi ng, docunents, affidavits and the stipulations.

Havi ng considered all of the above and the research and

argunments of both parties, | find the position of the Secretary
on the issue of jurisdiction well stated, in accord with prece-
dent, and nmeritorious. It is adopted here by reference.

Respondent's enphasis of the term"extracted" in his inter-
pretation of the Mne Act's definition of mning overl ooked the
rel evant ternms of the definition of a mine as provided in section
3(h) of the Mne Act, 30 U S.C. 801(3)(h).

The definition of a "coal or other mne" includes "equip-

ment, machi nes, tool, or other property,...used in, or to be used
in, the mlling...or the work of preparing coal or other m ner-
als..." 30 U.S.C. 802(h)(1)(c) (emphasis added). MSHA's juris-

diction over portable crushing operations in this case is predi-
cated on the preparation activity of crushing rock into smaller
usabl e pieces. The crushed rock was used for house pads and sone
was sold to various contractors who haul it away for use

el sewhere

Rock is ordinarily defined as any consolidated or coherent
and relatively hard mass of nmineral matter. Respondent utilized
the machine, the portable crusher cited by MSHA, to crush rock
into smaller usable sizes. This activity is properly character-
ized as the "work of preparing coal or other mnerals" (enphasis
added) .

Accordi ngly, Respondent's reliance on the term"extraction"
to argue that the portable crusher is not a mining operation is
m sgui ded. According to the definition of mning provided in
section 3(h) of the Mne Act, the portable crusher and its use in
crushing rock into smaller sized usable material is a mning
operation.

11

A legal identity report is required for newy established
m nes. Respondent took the affirmative step of registering its
portable crusher "F. K. C. Portable"” as a new mne with MSHA with
the Federal mne identification number 26-02161. The sane m ne
name and mne identity nunber appears on the citation at issue.
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Al'though filing with MSHA for a mine identity nunber does not
confer jurisdiction, it strongly indicates that there can be no
claimof lack of notice or surprise when the inspection was made
and the citation issued.

ORDER AND DECI SI ON ON JURI SDI CTI ON
Respondent's notion to dism ss this proceeding is DEN ED.
Petitioner's cross-notion for partial sunmary deci sion on the

i ssue of jurisdiction is GRANTED.

The Secretary of Labor Mne Safety and Health Adm nistration
has jurisdiction.

August F. Cetti
Adm ni strative Law Judge

Di stribution:

Susanne Lewald, Esq., Ofice of the Solicitor, U S. Departnment of
Labor, 71 Stevenson Street, Suite 1110, San Franci sco, CA 94105-
2999 (Certified Mil)

Ashley E. Nitz-Holleran, Esq., NITZ, WALTON & HAMMER, LTD, 514
South Third Street, Las Vegas, NV 89101 (Certified Mil)
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