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SECRETARY OF LABOR : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) : Docket No. WEST 92-802- M
Petitioner : A. C. No. 45-02961-05553
V. : Cannon M ne

ASAMERA M NERAL (US), INC
Respondent

ORDER ACCEPTI NG RESPONSE
DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY

Bef or e: Judge Merlin

This case is before nme upon a petition for assessment of a
civil penalty under section 105(d) of the Federal M ne Safety and
Heal th Act of 1977. On April 26, 1993, the parties filed a
nmoti on to approve settlenent of the one violation involved in
this case. The parties sought approval of a reduction in the
penalty anmount fromthe original assessnment of $100 to $50.

On June 11, 1993, an Order Disapproving Settlenment and Order to
Submit Information was issued directing the parties to file
additional information to support their nmotion. On July 12,
1993, the Solicitor subnitted a letter to the undersigned
acconpani ed by a detailed and conprehensive | etter dated

June 24, 1993 fromthe operator. Both letters further explain
the circunstances of the cited violation

The Solicitor points out that, as noted in the D sapprova
of Settlenment, the inspector's initial finding of high negligence
was changed to ordinary negligence by the narrative findings of
the Special Assessnent. Information contained in the operator's
letter justifies a finding of ordinary negligence. Thus, with
respect to the alteration of the accident scene the operator
advises that it contacted MSHA prior to altering the site and was
gi ven approval to nove the piece of equipnent in question from
the accident scene. The operator's manager nade a contenporane-
ous notation of this approval in his diary, a copy of which
notation was attached to the letter to the Solicitor. |In addi-
tion, the operator's assertion that there was only mni mal change
to the accident site, is uncontradicted. The Solicitor repre-
sents that the operator's contenplated testinmony will underni ne
the credibility of the investigative report and that under the
ci rcunmst ances the recomended reduction in penalty amunt is
appropriate. In view of the explanations nowin the record, |
agree that negligence and gravity are |less than originally
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thought. Therefore, | accept the parties' representati ons and |
conclude that the settlenent is appropriate under the six crite-
ria set forth in section 110(i) of the Act.

In light of the foregoing, it is ORDERED that the inform-
tion filed July 12 is ACCEPTED as a response to the
June 11 order.

It is further ORDERED that the recommended settlenment be
APPROVED and t he operator PAY $50 within 30 days of the date of
thi s deci si on.

Paul Merlin
Chi ef Admi nistrative Law Judge

Di stribution:

Dougl as White, Esq., Counsel, Trial Litigation, Ofice of the
Solicitor, U S. Department of Labor, 4015 WI son Boul evard,
Arlington, VA 22203 (Certified Mail)

Robert A. Friel, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 1111 Third Avenue, Suite 945, Seattle, WA 98101-3212
(Certified Mil)

M. Mlvin J. Wattula, Manager, Asanmera Mnerals (US), Inc., P.O
Box 398, Wenatchee, WA 98801 (Certified Mil)
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