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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
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5203 LEESBURG PI KE
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SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. LAKE 92-368- M
Petitioner : A C. No. 11-00134-05512
V. :

M dway Stone
MOLI NE CONSUMERS COVPANY,
Respondent

DECI SI ON

Appearances: Christine M Kassak, Esq., O fice of the Solicitor
U S. Departnment of Labor, Chicago, IL, for the
Petitioner;
Robert P. Boeye, Esq., Califf & Harper, P.C.
Moline, Illinois, for Respondent.

Before: Judge Fel dnan

This case is before ne as a result of a petition for civi
penalty filed by the Secretary of Labor pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U S C 0801, et seq., (the Act). This matter was heard on July
13, 1993, in Peoria, Illinois. Mne Safety and Health
Adm nistration Inspector (MSHA) John E. Guthrie and Assi stant
Di strict Manager John Waxvik testified for the Secretary. The
respondent called Oscar Ellis, the respondent's President, Janes
Cheville, a union steward at the M dway Stone Quarry, James
Papenhausen, the Safety Director, and Scott Hanson, a m ne
consultant. The parties' post-hearing briefs are of record.

STATEMENT OF THE CASE

This single citation proceeding concerns Citation No.
4099296 i ssued on May 6, 1992, by I|nspector John E. Guthrie for
an alleged violation of the nmandatory safety standard cont ai ned
in section 56.14107(a), 30 C.F.R 0O 56.14107(a) with respect to
the respondent's primary jaw crusher at its Mdway Stone M ne
(Mdway). Section 56.14107(a) provides:
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Movi ng machi ne parts shall be guarded to protect
persons from contacting gears, sprockets, chains,
drive, head, tail, and take-up pulleys, flywheels,
couplings, shafts, fan blades, and simlar noving parts
that can cause injury (enphasis added).(Footnote 1)

The citation was designated as nonsignificant and substantial in
apparent recognition of the perinmeter fencing of the subject
primry crusher. However, the Secretary seeks to inpose a civi
penal ty of $700.00 under the special penalty assessnent
provisions in section 100.5, 30 C.F.R 0O 100.5.

The issues for deternination are whether the respondent's
perimeter fencing of the noving parts in issue satisfies the
guardi ng requirenents of Section 56.14107(a), and, if not, the
propriety of the Secretary's inposition of a special assessnent
in this case. As noted below and at the hearing, the question of
whet her the respondent's perineter fencing provides an equal or
greater level of protection than that afforded by the safety
standard in Section 56.14107(a) is not in issue and is beyond the
scope of this proceeding. This question nust be resolved in
accordance with the petition for nodification procedures
promul gated in section 101(c) of the Act, 30 U.S.C. 0O 811(c).

STI PULATI ONS

At the hearing, the parties entered the follow ng
stipulations in the record (tr. 9-13):

1. The Federal M ne Safety and Heal th Revi ew Comm ssi on
has jurisdiction over these proceedings.

2. Respondent, Moline Consunmers Conpany, owns and operates
the M dway Stone M ne.

3. The M dway Stone M ne extracts dolonmite which is
crushed and broken.

4. The M dway Stone Mne is located in Rock Island County,
I11inois.

5. Respondent's operations affect interstate conmerce.

1 Subsection (b) of section 56.14107 specifies that guardi ng of
exposed nmoving parts is not required where the parts are at |east
seven feet away from wal king or working surfaces. The parties
have stipulated that the primary crusher parts in question are

| ess than the requisite distance of seven feet. (Stipulation No.
19). Therefore the guarding requirements of section 56.14107(a)
are applicable in this matter.



~1956
6. The M dway Stone M ne worked 25,008 production hours
fromJanuary 1, 1991 through Decenber 31, 1991

7. Respondent, worked | ess than 700, 000 production hours
at all of its mnes fromJanuary 1, 1991 through Decenber 31,
1991.

8. Respondent had 12 violations during the preceding 24
nmont hs endi ng on July 15, 1992.

9. The payment of the $700 special penalty assessnent will
not affect Respondent’'s ability to continue in business.

10. On May 6, 1992, John E. CGuthrie,(the "inspector"”) an
aut horized representative of the Secretary of Labor, issued
Citation No. 4099296 at Respondent's, Moline Consuners Conpany's,
M dway Stone M ne, in Rock Island County, Illinois, alleging a
violation of 30 C.F.R 0O 56.14107 in that Respondent had failed
to provide guarding for its primary jaw crusher drive sheaves and
belts and flywheel

11. A conplete and accurate copy of Citation No. 4099296 is
attached hereto as Exhibit A

12. The correct Mne ldentification Nunber for the M dway
Stone Mne is 11-00134.

13. On May 6, 1992, Respondent did not have pending a
Petition for Mddification for this mne identification nunber.

14. Respondent has not, to date, filed a Petition for
Modi fication for this mne identification nunber.

15. Respondent was aware that MSHA required the prinmary
crusher to be guarded.

16. On May 6, 1992, the primary jaw crusher, which is the
subj ect of Citation Number 4099296, was guarded by a fence and a
gate which was | ocked, bolted, and had a starter wire connection
at the gate.

17. Respondent's workers | eave the gate unl ocked at night
so that greasing can be performed prior to start up

18. On may 6, 1992, the electric notor, drive sheave and
belts and the flywheel on the primary jaw crusher, which are the
subj ect of Citation No. 4099296, did not have individual guarding
i nside the fenced encl osure.

19. The exposed noving parts on the prinmary jaw crusher
which are the subject of Citation No. 4099296, are |less than
seven feet above wal ki ng or working surfaces.



~1957

20. Contact with the noving parts on the primry jaw
crusher, which are the subject of Citation No. 4099296, could
result in entangl enent, crushing and/or death.

PRELI M NARY FI NDI NGS

The essential facts are not in dispute and can be briefly
stated. The respondent operates the M dway Stone Quarry in Rock
I sland County, Illinois. The primary crusher nmachine at this
facility has drive assenblies which include drive belts which run
bet ween sheaves and/or flywheels. Pinch points occur when the
belts pass over the flywheels. The respondent has erected a
chain link fence approxi mately 12 feet wide by 17 feet | ong by
6 1/2 feet high around the perinmeter of the crusher bl ocking
access to the area where the belts and drives are located. The
only entrance into the area is through a gate. The gate is
secured by a strap and bolt | ocking systemand, in addition, the
gate is locked with a padlock. The key to the padlock is |ocated
in a separate structure approxi mately 250 feet fromthe crusher
As a further neasure of protection, the respondent has installed
an interlock electrical systemat the gate. This systemrequires
t he unpl uggi ng of an electrical cord whenever the gate is opened
whi ch automatically shuts down the crusher

Finally, the respondent has established a "l ock-out"
procedure which requires all enployees to first shut off the nmain
power source to the primary crusher before entering the fenced in
area. In order to shut off the main power source, it is
necessary to go to a separate structure | ocated approxi mately 250
feet fromthe machinery. This procedure prevents exposure of
personnel to parts that continue to nove for a short period of
time even though power has been turned off. (Tr. 210, 211, 216,
219-221).

The respondent utilizes a simlar nmethod of area fencing of
its primary crusher at its Valley Plant No. 7 (Valley) facility.
(Tr. 34). On COctober 17, 1990, Adnministrative Law Judge Ceorge
A. Koutras issued a decision wherein he concluded that the
respondent's perinmeter fencing of its primary crusher at Valley
did not satisfy the guarding requirements of Section 56.14107.
Mol i ne Consuners Conpany, 12 FMSHRC 1953 (Cctober 1990). Judge
Koutras' decision was based on the fact that the crusher "
belt drive was not individually physically guarded at the tinme of
the inspection, and the gate which served as guard was unl ocked
and opened, thereby allowi ng free access to the crusher belt
drive area immediately inside the gate.” 1d. at 1965. MSHA
Supervisory Inspector Ral ph D. Christensen permtted the
respondent to abate the citation in Judge Koutras' case by
replacing the padlock with the installation of a nut and bolt to
secure the gate. Judge Koutras questioned the effectiveness of
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this solution. 1d. at 1967. Consequently, Judge Koutras, noting
that "[t]he belt drive itself continues to be unguarded," urged
the respondent to initiate nodification proceedi ngs under section
101(c) of the Act.

On Novenber 30, 1990, in response to Judge Koutras' decision
and the nut and bolt use allowed by Christensen, MSHA
specifically addressed the issue of renpte barriers and issued a
menorandum to North Central District enforcenent personne
i nform ng themthat perinmeter guarding, regardless of how gates
are secured, does not conply with the guarding requirenments of
section 56.14107. (P's Ex. ©. The nmenorandum noted that
af fected operators should be given an opportunity to conply
before being cited. Christensen is a Field Ofice Supervisor in
Peru, Illinois and does not have the authority to establish MSHA
policy. (Tr. 132-134, 169, 170-173).

By petition dated July 12, 1991 (anended July 26, 1991), the
respondent sought to be relieved of it obligations under section
56. 14107 for its crushers at its Valley and Allied Stone (Allied)
pl ants. The respondent requested a variance fromthe standard in
order to use perineter or area guarding by fence, gate and
padl ock. The respondent’'s petition was initially denied by
MSHA' s di strict manager on COctober 2, 1991 and was deni ed on
reconsi deration on Novenber 20, 1991. Thereafter, on Decenber
17, 1991, the respondent filed a notice of appeal. The hearing
on the respondent's petition for nmodification was ultimtely
schedul ed for June 3, 1992, before Department of Labor
Admi nistrative Law Judge Robert S. Anmery. (Footnote 2)

In the interim on or about April 30, 1992, I|nspector
Guthrie inspected the respondent's Mdway facility. At that
time, the primary crusher was not in operation. Guthrie noted
that the pinch points of the primary crusher were not
i ndi vidually guarded. (Tr. 50-51). Guthrie advised Spud
Reiling, the plant supervisor, that the respondent nust .
guard the nmoving parts at the point of contact rather than area
guardi ng," once production resumed. (Tr. 60).

Guthrie returned to Mdway on May 6, 1992, and deternmn ned
that individual guarding had not been installed at the crusher's
noving parts despite his earlier warning that point of contact
guardi ng was required. Consequently, Guthrie issued Citation No.
4099296 and concluded that the respondent's underlying negligence
associated with the violation was high. (Tr. 56-57).

2 A hearing on a petition for nodification is held before a
Department of Labor Administrative Law Judge. 30 C.F.R
44.20-44.35 (hearings).
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The nodification hearing for the Valley and Allied crushers
was held on June 3, 1992, before Judge Anery. On Septenber 28,
1992, Judge Anery deci ded that the respondent's alternative
met hod of guarding, which consists of a fence with a gate
equi pped with a padl ock, plus a bolt and nut to forma barrier
as well as an electrical interlock system warning signs and the
respondent's | ockout procedure, assures at |east the sane neasure
of protection as that afforded under the provisions of section
56.14107. Judge Anery inposed the additional requirenment that
t he respondent place a box or cage over the rotating notor shaft
during annual vibration tests to check the bearings when the
drive belts are renmoved. Petition for Modification Hearing,
Mol i ne Consumer's Conpany v. MSHA, (Anery Decision) DOL No. 92-
MSA- 10 ( Septenber 28, 1992); Joint Ex. No. 3.

FURTHER FI NDI NGS AND CONCLUSI ONS
Fact of Occurrence of violation

As noted above, the only dispositive issue is whether the
respondent’'s system of area guarding satisfies, not equals, the
mandatory safety standard in section 56.14107. 1In this regard,
the respondent has acknow edged, in its petition for nodification
proceedi ng before Judge Amery, that its system of area guarding
is an alternative to the MSHA approved point of contact guards of
the primary crusher's noving parts. Anmery Decision, Joint Ex. 3,
pp. 4-5, 7. Having argued that its area guarding affords equal
if not better, protection than the mandatory standard at Valley
and Allied, the respondent is estopped fromasserting that its
area guarding at Mdway neets the mandatory standard. (Tr. 107-
108) . (Footnote 3)

However, the respondent asserts that it reluctantly
participated in the nodification proceeding to avoid further
enforcenent action although it firmy believes that its area
guardi ng neets the mandatory standard. (Tr. 99-103). Therefore,
estoppel notwi thstanding, | shall address this issue on the
merits.

In resolving this question, it is fundanental that we | ook
to the | anguage and purpose of the standard. Where the terns of
a statutory or regulatory provision are clear, such terns nmust be
given effect unless the legislative or regulatory body clearly
3 Although | noted that | was inclined to conclude that the
respondent was estopped from asserting that its area guarding
nmeets the mandatory safety standard contained in section
56.14107, | withheld final judgment on this issue and pernmitted
the respondent to present its entire case concerni ng whet her area
guardi ng satisfies the mandatory standard. (Tr. 107-108, 114-
115).
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i ntended the words to have a different meaning. See Utah Power
and Light Company, 11 FMSHRC 1926, 1930 (COctober 1989) citing
Chevron, U S.A v. NRDC, 467 U.S. 837, 842-843 (1984); United
States v. Baldridge, 677 F.2d 940, 944 (D.C. Cir. 1982); Phelps
Dodge Corp. v. FMSHRC, 681 F.2d 1189, 1192-1193 (9th Cir. 1982).
Turning to the | anguage of section 56.14107, it is noteworthy
that this section is entitled "Mving Machine Parts". This
mandatory standard is obviously intended to protect individuals
from nmovi ng conponent parts rather than the machine itself. This
standard protects individuals who perform mai ntenance. It also
protects against injury fromparts that continue to nove even
after equipnment is de-energized. Significantly, Judge Anery
recogni zed this distinction by inposing the requirement to shield
(guard) the motor shaft as a conponent part during annua
vibration testing in addition to the respondent’'s system of area
guardi ng the entire piece of equipnent.

Mor eover, Scott Hanson, the respondent's consultant witness,
recogni zed that section 56.14107 is intended as a safety standard
to be applied to noving parts rather than an entire machine.

(Tr. 286-287). Therefore, the plain and unanbi guous | anguage of
section 56.14107 fails to support the respondent's contention
that its area guarding neets the standard.

Consistent with the plain neaning of this mandatory safety
standard, Comr ssion Administrative Law Judge Mourris has al so
concluded that a gate 4 to 5 feet from an unguarded chain drive
assenbly on a hopper feeder conveyor belt does not satisfy the
standard in 56.14107. See Yaple Creek Sand & Gravel, 11 FMSHRC
1471 (August 1989). Simlarly, Departnment of Labor nodification
proceedi ngs have recogni zed that area guarding is an alternative
to the required guarding of nmoving parts contained in section
56.14107. See Petition for Mdification Hearing, Richem
Construction Co., Inc. v. MSHA, DOL No. 92- MSA-18, (March 10,
1993) (ALJ Vittone); Amery Decision, Joint Ex. 3.

While | am cogni zant of the respondent's sincere and
apparently effective efforts to protect its enployees from
exposure to the crusher's noving parts, it is the respondent’s
responsibility to pursue alternative safety nmeasures through the
petition for nodification procedure contained in section 101(c)
of the Act. |If an operator fails to do so it nust be subject to
civil penalty sanctions. Any other approach would permt the
operator, rather than the Secretary, to unilaterally determ ne
whet her alternatives to mandatory safety standards are effective
Ois Elevator Company, 11 FMSHRC 1918, 1923 (COctober 1989).

Thus, the respondent’'s area guarding of its primary crusher at
its Mdway facility, for which it has not filed a petition for
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nmodi fication, constitutes a violation of the mandatory standard
contained in section 56.14107. Accordingly, Citation No. 4099296
shall be affirned.

Speci al Assessnent

Havi ng determ ned the fact of the violation, the renaining
i ssue is whether a waiver of the regular assessnent fornula and
the inmposition of a special assessnment is appropriate in this
case. The Secretary proposes a civil penalty of $700.00 for this
non-signi ficant and substantial violation under the specia
assessment criteria in section 100.5(h) which pernmits specia
assessnments for "[v]iolations involving an extraordinarily high
degree of negligence or gravity or other unique aggravating
ci rcumst ances. "

A speci al assessnent was inposed by MSHA on May 22, 1992,
because "[t] he conpany continues to use a fence and gate system
of guarding on primary crushers. A petition for variance was
deni ed on Novenber 21, 1991. Therefore, Citation 4099296 should
be special assessed.” (Tr. 138-139; Petitioner's Ex. D).

However, the respondent’'s hearing before Judge Amery was not
heard until June 3, 1992. The respondent is entitled to exhaust
its administrative renedies in an effort to prevail on the nerits
of its nodification petition. The respondent's failure to conply
with MSHA's directive to install pinch point guarding during the
pendency of its nodification petition under circumstances where
there is no likelihood of serious injury is not indicative of
hi gh negligence.

However, the respondent acts at its own peril with respect
to the inposition of civil penalties if it fails to seek
nodi fication authority for a particular mne.(Footnote 4) Had
the respondent included Mdway in its Valley and Allied
nodi fication petition prior to the issuance of Citation No.
4099296, section 44.4(c) would provide a basis for vacating the
citation in issue.(Footnote 5) The respondent's failure to a
seek a pertinent nodification in this case does not constitute
the requisite gross
4 Al though the respondent filed a petition for nodification for
its area guarding at Valley and Allied, section 44.11, 30 C.F.R
0 44.11, requires that all mnes affected nust be identified i
the petition. For reasons best known to the respondent, it
failed to include the Mdway primary crusher in its petition for
nodi fi cation.
5 Section 44.4(c), 30 C.F.R [0 44.4(c), provides that the
granting of a nodification shall be considered as a factor in the
resolution of any enforcement action previously initiated for
clainmed violation of the subsequently nodi fi ed mandatory safety
st andar d.
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negl i gence or other aggravating conduct necessary for a specia
assessment. Significantly, the Secretary has conceded that the
respondent's failure to install site-specific guarding at pinch
points, in view of the respondent's alternative nmeasures, did not
expose personnel to any significant risk of injury. (Tr. 180).
Consequently, Waxvi k's characterization of high negligence as
"[t]he m ne operator's flagrant disregard for the mandatory
safety standard by substituting area guarding for point of
contact guarding" is not supported by the evidence. (Tr. 149).
The respondent cannot be charged with a "flagrant disregard" of a
mandat ory standard when it has acted to provide its enpl oyees

wi th equival ent protection. Therefore, the Secretary has failed
to denonstrate that the facts of this case warrant the inposition
of a special assessnent. Accordingly, considering the criteria
of section 110(i) of the Act, including the | ow degrees of
gravity and negligence associated with the subject violation, |
am assessing a civil penalty of $20.00 in this matter.

Finally, the respondent must file a pertinent petition for
nodi fication for its Mdway primary crusher within 45 days from
the date of this decision. |If a petition for nodification is
tinmely filed, MSHA shoul d defer enforcenment of the provisions of
section 56.14107 pendi ng the outconme of the petition

ORDER

Accordingly, Citation No. 4099296 IS AFFIRMED. IT IS
ORDERED t hat the respondent pay a civil penalty of $20.00 within
30 days of the date of this decision and, upon receipt of
payment, this proceeding IS DISMSSED. |IT |IS FURTHER ORDERED
that the respondent shall file, within 45 days of the date of
this decision, a petition for nodification of the provisions of
section 56.14107 as they apply to its primary crusher at its
M dway Stone Quarry.

Jerold Fel dman
Adm ni strative Law Judge
(703) 756-5233

Di stri bution:

Christine M Kassak, Esq., U S. Department of Labor, 230 South
Dearborn St., 8th Floor, Chicago, IL 60604 (Certified Mil)

Robert P. Boeye, Esq., Califf & Harper, P.C., 600 First M dwest
Bank Buil ding, 506 15th Street, Mline, IL 61265 (Certified Mil)
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