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Bef or e: Judge Manni ng

These cases are before me pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. " 801 et
seqg. (1988)("Mne Act" or "Act") followng a remand fromthe Com
m ssion. 16 FMSHRC 1618 (August 1994). The Conm ssion affirnmed
in part, reversed in part, and remanded in part, the decision of

Adm ni strative Law Judge John J. Mrris in these cases. The
only issue on remand is whether Order No. 3244406 issued to Basin



Resources, Inc. ("Basin Resources")! on June 25, 1991, for making
unaut hori zed changes to its ventilation system constituted a
significant and substantial violation of 30 CF. R " 75.316
(1991). For the reasons the follow, | conclude that the viol a-
tion was significant and substantial.

| . BACKGROUND

On Sunday, June 23, 1991, Basin Resources changed its venti -
| ation systemin the Northwest No. 1 |Iongwall section wthout
noti fying the Departnent of Labor's Mne Safety and Heal th Ad-
mnistration ("MSHA") in advance. MSHA first |earned of the
ventilation change during a tel ephone conversation between NMSHA
| nspector Donald L. Jordan and Gol den Eagl e M ne Ceneral WManager
Earl R Wite on Monday, June 24, 1995. Inspector Jordan went to
the mne early on June 25, and issued an order of w thdrawal
(Order No. 3244406) alleging a significant and substanti al
("S&S") violation of the mne's ventilation plan. He determ ned
that the alleged violation was the result of Basin Resources
unwarrantable failure to conply with the ventilation plan. He
charged Basin Resources with a violation section 75. 316.

In his decision, Judge Morris affirnmed the violation, found
that the violation was S&S, but determned that it was not caused

1

Ef fective June 1, 1991, KN Energy (Wom ng Fuel Conpany)
sold the Golden Eagle Mne to Enteck, Inc. (Basin Resources,
Inc.) (Tr. 205-06).

2 Section 75.316 provided:

A ventilation system and net hane and
dust control plan and revisions thereof
suitable to the conditions and the m ning
system of the coal m ne and approved by the
Secretary shall be adopted by the operator
and set out in printed form... The plan
shall show the type and | ocation of
mechani cal ventil ation equi pnent installed
and operated in the mne, such additional or
i nproved equi pnment as the Secretary may
require, the quantity and velocity of air
reachi ng each working face, and such ot her
information as the Secretary may require.
Such plan shall be reviewed by the operator
and the Secretary at |east every 6 nonths.

On Novenber 16, 1992, this safety standard was superseded by
30 CF.R " 75.370, which inposes simlar requirenents.



by Basin Resources' unwarrantable failure to conply with the
safety standard. 15 FMSHRC 1968, 1970-78 (Septenber 1993). On
review, the Comm ssion affirnmed the judge's finding that a vio-

| ati on occurred and that the violation was not caused by Basin
Resources' unwarrantable failure. 16 FMSHRC at 1619 n. 3. The
Comm ssi on vacated the judge's conclusion that the violation was
S&S and remanded that issue for further analysis consistent with
the Comm ssion's decision. 16 FMSHRC at 1626-27. On March 13,
1995, these cases were reassigned to nme for an appropriate reso-
lution. | have reviewed the hearing transcript and exhibits and
make the follow ng findings of fact based on the evidence.

1. DI SCUSSI ON W TH FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

M. Earl Wiite became General Manager of the CGol den Eagl e
M ne on June 1, 1992. Between June 1 and June 23, he becane con-
cerned that the mne's ventilation systemwas not diluting and
removi ng net hane fromthe Northwest No. 1 longwall section
Foll owi ng neetings with his staff on Friday, June 21 and Sunday,
June 23, M. Wiite decided to make a nunber of changes to the
ventilation systemin this longwall section. For purposes of
this remand, two major changes in the ventilation systemwere
made: (1) the No. 3 entry on the headgate side was changed from
a return to an intake aircourse, and (2) stoppings between the
gob and the No. 3 tailgate entry were opened in the Nos. 62 and
63 crosscuts. M. Wite did not confer with or obtain the ap-
proval of MSHA before nmaking these changes. As stated above,
| nspector Jordan determ ned that, by making these changes in the
ventilation system Basin Resources violated section 75.316.
Judge Morris agreed and the Comm ssion affirnmed his decision.

The only issue on remand i s whether Basin Resources' vVio-
[ation was S&S. As the Comm ssion stated:

The S&S term nology is taken from
section 104(d) of the Mne Act, 30 U S.C
* 814(d), and refers to nore serious Vio-
lations. A violationis S&S if, based on the
facts surrounding the violation, there exists
a reasonabl e likelihood that the hazard con-
tributed to by the violation wll result in
an injury or illness of a reasonably serious
nat ur e.

16 FMSHRC at 1625 (citation omtted). The Conm ssion has
established a four part S&S test, as foll ows:

In order to establish that a violation
of a mandatory safety standard is significant
and substantial ..., the Secretary of Labor

3



must prove: (1) the underlying violation of
a mandatory safety standard; (2) a discrete

hazard -- that is, a neasure of danger to
safety -- contributed to by the violation;
(3) a reasonable likelihood that the hazard
contributed to will result in an injury; and
(4) a reasonable likelihood that the injury
in question will be of a reasonably serious
nat ur e.

Mat hies Coal Co., 6 FMSHRC 1, 3-4 (January 1984). An eval uation
of the reasonable likelihood of an injury should be nmade assum ng
conti nued normal mning operations. U S. Steel Mning Co., 7
FMSHRC 1125, 1130 (August 1985).

On remand, there is no dispute that the first elenent of the
Mat hi es test has been nmet, an underlying violation of a safety
standard. Wth respect to the second step, the parties disagree.

Basi n Resources contends that any explosive | evels of nethane
that m ght have existed in the |longwall section on June 25 did
not relate back to the violation, because the ventilation system
was changed back to the previously approved system soon after the
unwarrantable failure order of withdrawal was issued. It states
that the changes nade to the ventilation systemon June 23 no
| onger existed by the afternoon of June 25. The Secretary con-
tends that Basin Resources did not change the ventilation system
back to its former condition and that conditions found by the
i nspector on the afternoon of June 25 directly relate to the
vi ol ati on.

| find that the Secretary established, by a preponderance of
the evidence, that the ventilation systemwas not changed back to
t he approved system before the afternoon of June 25. |In making
this finding | rely on the testinony of |nspector Jordan, Steve
Sal azar, who was General M ne Foreman, and David Huey, who was
Manager of M ne Operations. (Tr. 71, 73, 87, 99, 374-76, 379)
They each testified that the ventilation systemwas not changed
back on June 25 to the systemset forth in the approved pl an.
Id. Inspector Jordan's testinmony was supported by his contem
poraneous notes. (Tr. 374-76, 379; Ex. BR-3). | find that the

® During an inspection of the |ongwall section on the

afternoon of June 25, |nspector Jordan detected nethane | evels of
4% to 5% and nore at crosscuts 62 and 63 between the gob and the
No. 3 tailgate entry. He issued an inm nent danger order and a
citation. The Conmm ssion vacated the citation on the ground that
the Secretary failed to prove that the inspector neasured the

nmet hane at proper locations. 16 FMSHRC at 1630-31. The i nm nent
danger order was not contested by Basin Resources.



violation of the ventilation plan contributed to a discrete
safety hazard. M findings in this case are not dependent upon
t he nmet hane neasurenents taken by I nspector Jordan on the after-
noon of June 25. As discussed nore fully below, | believe that
the violation created a risk of a fire or explosion because of
the potential for explosive levels of nethane to accunulate in
the tailgate entries near the |longwall face.

Basin Resources al so contends that the Secretary failed to
establish the third step of the Mathies S&S test. Basin Re-
sources states that there were no ignition sources because the
section was deenergi zed on June 25. It also states that, al-

t hough production was resuned on June 24, nethane readi ngs show
t hat the hi ghest nethane readi ng obtained on that date was 0.5%
Basi n Resources maintains that the changes ultimtely approved
by MSHA in the ventilation plan were essentially the sane as the
changes made by Basin Resources on June 23. It contends that the

fact that these changes were approved by MSHA establishes that
the Secretary failed to prove the third el enent of the Mathies
test. It further states that the high nethane readi ngs obtai ned
by the inspector on June 25 were invalid because they were taken
at an i nproper location and that these readi ngs and the inm nent
danger order issued as a result should not be used to support an
S&S findi ng.

| reject Basin Resources' argunents for a nunber of rea-
sons. First, in evaluating whether there is a reasonable |ike-
i hood that the hazard contributed to by the violation wll
result in an injury, one nust assune continued normal m ning
operations. U S. Steel, 7 FMSHRC at 1130. Whether or not the
| ongwal | section was energi zed or high nmethane readi ngs were
found in the two days followi ng the ventil ati on change does not
resolve the issue. The question is whether there was a reason-
able likelihood of an injury if Basin Resources' ventilation
changes renained in place in the face of continued normal m ning
operations. | find that the Secretary established that there was
such a reasonabl e Iikelihood.

The anmendnent to the ventilation plan approved by MSHA on
June 28, 1992, was not the sane as the changes inpl enented by
Basin Resources on June 23 in at |east one inportant respect that
is relevant here. (Tr. 89-93, 97, 125-27, 279-80; Ex. M2). The
difference relates to the nmethod by which nethane in the gob is

* | also believe that the dispute whether the ventilation
system was changed back on June 25 is largely irrelevant. The
i ssue i s whether, assum ng continued normal m ning operations,

the ventilation changes made on June 23rd significantly and

substantially contributed to a mne safety hazard.



diluted and renoved fromthe | ongwall section. After Basin
Resources changed the ventilation systemon June 23, nethane from
the gob ("gob gas") travel ed through crosscuts 62 and 63 into the
tailgate return entries. (Tr. 85-86, 87-88, 91, 123, 175-76; Ex.
M 2). As a consequence, the gob gas exited the gob through an
area that was about 50 to 100 feet fromthe tailgate side of the
| ongwal | face. (Tr. 54, 95, 106, 123-24, 142, 149, 187;

Ex. M2). Under MSHA' s subsequently approved plan, those
crosscuts were closed and a bl eeder connector entry, referred to
at the hearing as a bl eeder tap, was opened up at the back of the
gob in crosscut 67. (Tr. 88, 90-91, 105, 126, 149-50, 166, 174-
75; Ex. M2). The plan approved by MSHA on June 28, specifically
requi red Basin Resources to establish "a pressure drop to the
back of the gob" so that the gob gas would be directed away from
the longwal|l face to the back of the gob. (Tr. 126-27, 149, 166;
Ex. M2). In addition, an intake air shaft was |ocated at the
back of the gob near the bl eeder connector at crosscut 67, which
woul d help dilute the nethane. (Tr. 88; Exs. M2, M8). The

di fference between the two ventilation systens is significant
because the MSHA approved system noved the poi nt where expl osive
methane is mxed with return air froman area adjacent to the
face, where ignition sources are present, to the back of the gob,
where ignition sources are not usually present.

Basin Resources' wi tnesses correctly stated at the hearing
that a gob can contain a high |level of nmethane, up to 100% con-
centration, and that at sone location in the mne this nethane
must be diluted and renoved fromthe mne. The Comm ssion has
recogni zed that explosive m xtures of nethane and oxygen may

sonetinmes accunulate in the gob area. Island Creek Coal Co., 15
FMBHRC 339, 347 (March 1993). A hazard is created if expl osive
met hane exi sts where an ignition source is present. In many

under ground coal mnes using the | ongwall nethod, separate

bl eeder entries are present along the back of each set of

| ongwal | panels to renove the gob gas away from active areas of
the mne. See, e.g., Island Creek, 15 FMSHRC at 340; VP-5 M ning
Co., 15 FMBHRC 1531, 1532 (August 1993). At the Gol den Eagle

M ne, however, the gob gas is renoved through the tailgate
entries. Under the ventilation systeminplenented by Basin
Resources on June 23, the point where the gob gas exited the gob
and mxed with return air to dilute the nethane was near the

|l ongwal | face. As a consequence, ignition sources were close to
this mxing point. Under the plan approved by MSHA on June 28,
the m xing point was further away fromthe face at the back of
the gob. | find that the presence of bl eeder connectors in
proximty to the tailgate side of the |ongwall face contributed
to a safety hazard and that there was a reasonable |ikelihood
that the hazard contributed to would result in an injury,




assum ng continued normal m ning operations. The hazard was a
fire or explosion of nethane.

| have considered a nunber of other factors in reaching ny

conclusion that the violation was S&S. First, the Gol den Eagle
Mne is a highly gassy mne |liberating over one mllion cubic
feet of nethane during a 24-hour period. (Tr. 25). In fact, the
m ne |iberates nore nethane than any other underground coal m ne
in MBHA's District 9. (Tr. 183). Second, this m ne experienced
a serious nethane explosion in the sanme |ongwall section several
nmont hs before the citation was issued. (Tr. 52). MSHA s inves-
tigation of the explosion reveal ed that soneone renoved a stop-
pi ng, which allowed nethane to accunul ate near the face. (Tr.
142, 184, 199-200). Although the section was not in production
at the time of the explosion, the circunstances are simlar be-
cause, in both cases, stoppings were opened which could all ow
met hane to accumul ate near the longwall face. Finally, a mjor
change in a ventilation systemw || often have unintended adverse
effects that are difficult to determne in advance. (Tr. 185-
86). One of these unintended effects is the accunul ati on of

met hane in "unknown areas,"” i.e. unanticipated areas of the m ne.

(Tr. 139-42; 185-86). One of the reasons that the safety stan-
dard requires prior approval of significant ventilation changes
is to allow MSHA to think about such unintended effects and
conduct a through investigation "to make sure that there isn't a
hazard associated with that change.” (Tr. 185-86). By unil at-
erally making the ventil ati on change, MSHA was unable to study
whet her net hane m ght accunul ate in areas where ignition sources
are present.

[11. CVIL PENALTY

Judge Morris analyzed the civil penalty criteria in section
110(i) of the Mne Act, 30 U S.C. " 820(i), and determ ned that a
civil penalty of $300.00 was appropriate for this violation. 15
FMSHRC at 1982. Since | amaffirmng, in result, Judge Mirris's
conclusion that the violation was S&S, | adopt his anal ysis of
the penalty criteria and find that a penalty of $300.00 is appro-
priate.

| V. ORDER

> The fourth element of the Mathies S&S test has been mnet
because it is reasonably likely that the injury in question would
be of a serious nature.

In his decision, Judge Morris used an incorrect citation nunber
when referring to this violation.



Accordingly, | find that the violation described in Oder
No. 3244406 in WEST 92-384 significantly and substantially

contributed to the cause and effect of a coal mne safety hazard.
Basin Resources, Inc. is ORDERED TO PAY the Secretary of Labor
the sum of $300.00 within 30 days of the date of this decision.

Ri chard W Manni ng
Adm ni strative Law Judge
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