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question before the judge was whether there was a reasonable
likelihood that this identified hazard would result in injury.

Id.at 2364-65. (internal citations omitted)
Negligence

Negligence “is conduct, either by commission or omission, which falls below a standard
of care established under the Mine Act to protect miners against the risks of harm.” 30 C.F.R. 8
100.3(d). “A mine operator is required [...] to take steps necessary to correct or prevent
hazardous conditions or practices.” Id. “MSHA considers mitigating circumstances which may
include, but are not limited to, actions taken by the operator to prevent or correct hazardous
conditions or practices.” Id. Reckless negligence is present when “[t]he operator displayed
conduct which exhibits the absence of the slightest degree of care.” Id. High negligence is when
“[t]he operator knew or should have known of the violative condition or practice, and there are
no mitigating circumstances.” Id. Moderate negligence is when “[t]he operator knew or should
have known of the violative condition or practice, but there are mitigating circumstances.” /d.
Low negligence is when “[t]he operator knew or should have known of the violative condition
or practice, but there are considerable mitigating circumstances.” /d. No negligence is when
“[t]he operator exercised diligence and could not have known of the violative condition or
practice.” Id.

The Commission has provided guidance for making the negligence determination in A.
H. Smith Stone Co., stating that:

Each mandatory standard thus carries with it an accompanying
duty of care to avoid violations of the standard, and an operator’s
failure to satisfy the appropriate duty can lead to a finding of
negligence... In this type of case, we look to such considerations as
the foreseeability of the miner’s conduct, the risks involved, and
the operator’s supervising, training, and disciplining of its
employees to prevent violations of the standard in issue.

5 FMSHRC 13, 15 (Jan. 1983)(citations omitted).

Mitigation is something the operator does affirmatively, with knowledge of the potential
hazard being mitigated, that tends to reduce the likelihood of an injury to a miner. This includes
actions taken by the operator to prevent or correct hazardous conditions.

Gravity

The gravity penalty criterion under section 110(i) of the Mine Act, 30 U.S.C. § 820(i),
“is often viewed in terms of the seriousness of the violation.” Consolidation Coal Co., 18
FMSHRC 1541, 1549 (Sep. 1996) (citing Sellersburg Stone Co., 5 FMSHRC 287, 294-95
(March 1983), aff'd, 736 F.2d 1147 (7th Cir. 1984) and Youghiogheny & Ohio Coal Co., 9
FMSHRC 673, 681 (April 1987)). The seriousness of a violation can be examined by looking at
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the importance of the standard which was violated and the operator’s conduct with respect to
that standard, in the context of the Mine Act’s purpose of limiting violations and protecting the
safety and health of miners. See Harlan Cumberland Coal Co., 12 FMSHRC 134, 140 (Jan.
1990)(ALJ Fauver). The gravity analysis focuses on factors such as the likelihood of an injury,
the severity of an injury, and the number of miners potentially injured. The Commission has
recognized that the likelihood of injury is to be made assuming continued normal mining
operations without abatement of the violation. U.S. Steel Mining Co., 7 FMSHRC at 1130.

Penalty

The principles governing the authority of Commission administrative law judges to
assess civil penalties de novo for violations of the Mine Act are well established. Section 110(i)
of the Mine Act delegates to the Commission and its judges the “authority to assess all civil
penalties provided in [the] Act.” 30 U.S.C. § 820(i). The Act delegates the duty of proposing
penalties to the Secretary. 30 U.S.C. 88 815(a), 820(a). Thus, when an operator notifies the
Secretary that it intends to challenge a penalty, the Secretary petitions the Commission to assess
said penalty. 29 C.F.R. § 2700.28.

Under Section 110(i) of the Mine Act, the Commission is to consider the following
when assessing a civil penalty: (1) the operator’s history of previous violations; (2) the
appropriateness of such penalty to the size of the business of the operator charged; (3) whether
the operator was negligent; (4) the effect on the operator's ability to continue in business; (5) the
gravity of the violation; and (6) the demonstrated good faith in abatement of the violative
condition. 30 U.S.C 8 820(i). Thus, the Commission alone is responsible for assessing final
penalties. See Sellersburg Stone Co. v. FMSHRC, 736 F.2d 1147, 1151-52 (7th Cir. 1984)
(“[N]either the ALJ nor the Commission is bound by the Secretary's proposed penalties ... we
find no basis upon which to conclude that [MSHA's Part 100 penalty regulations] also govern
the Commission.”); See American Coal Co., 35 FMSHRC 1774, 1819 (July 2013)(ALJ
Zielinski).

The Commission has repeatedly held that substantial deviations from the Secretary's
proposed assessments must be adequately explained using the section 110(i) criteria. E.g., 293
Sellersburg Stone Co., 5 FMSHRC at 293; Hubb Corp., 22 FMSHRC 606, 612 (May 2000);
Cantera Green, 22 FMSHRC 616, 620-21 (May 2000) (citations omitted). A judge need not
make exhaustive findings but must provide an adequate explanation of how the findings
contributed to his or her penalty assessments. Cantera Green, 22 FMSHRC at 622.

Although all of the statutory penalty criteria must be considered, they need not be
assigned equal weight. Thunder Basin Coal Co., 19 FMSHRC 1495, 1503 (Sept. 1997).
Generally speaking, the magnitude of the gravity of a violation and the degree of operator
negligence are important factors, especially for more serious violations for which substantial
penalties may be imposed. Musser Engineering, 32 FMSHRC at 1289 (judge justified in relying
on utmost gravity and gross negligence in imposing substantial penalty); Spartan Mining Co.,
30 FMSHRC 699, 725 (Aug. 2008) (appropriate for judge to raise a penalty significantly based
upon findings of extreme gravity and unwarrantable failure); Lopke Quarries, Inc., 23
FMSHRC 705, 713 (July 2001) (judge did not abuse discretion by weighing the factors of
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negligence and gravity more heavily than the other four statutory criteria). For example,
violations involving “extreme gravity” and/or “gross negligence,” or, as stated in the former
section of 105(a), “an extraordinarily high degree of negligence or gravity, or other unique
aggravating circumstances,” may dictate higher penalty assessments. See 30 C.F.R. Part 100
Final Rule, 72 Fed. Reg. at 13,621.

In addition, Commission ALJs are obligated to explain any substantial divergence
between a penalty imposed and that proposed by the Secretary. As explained in Sellersburg
Stone Co., 5 FMSHRC at 293:

When ... it is determined that penalties are appropriate which
substantially diverge from those originally proposed, it behooves
that Commission and its judges to provide a sufficient explanation
of the bases underlying the penalties assessed by the Commission.
If a sufficient explanation for the divergence is not provided, the
credibility of the administrative scheme providing for the increase
or lowering of penalties after contest may be jeopardized by an
appearance of arbitrariness.

Citation No. 8429578 (LAKE 2011-0937) and Citation No. 8429598 (LAKE 2011-0937)

On May 2, 2011, at 11:30am MSHA Inspector Marsha Price® (“Price™) issued Citation
No. 8429578 to Tri County Coal’s Crown Il Mine alleging a violation of 30 C.F.R. § 72.630(b)
pursuant to Section 104(a)° of the Mine Act. The relevant section of the regulation states that
“[d]ust collectors shall be maintained in permissible and operating condition.” 30 C.F.R. §
72.630(b). Section 72.630(b) regulates a mandatory safety standard. The Citation alleges:

The dust collection system on the Fletcher Double Boom Bolter
company number 30, serial number 91010/2005348, operating on
the number 1 Unit (MMU 010-0) is not being maintained in
permissible and operating condition. The following conditions
were found: (1) The left drill pod has a bolt missing on the bottom
of the pod. (2) Fine dust has accumulated on the clean side of the

2 At the time of the trial, Marsha Price had been working at MSHA since 2005 as a
health specialist, mine inspector, and had been a CLR since October, 2011. (Tr. 11:23 - 12:17)
As a health specialist, Price reviewed ventilation plans, dust parameters, and ran respirable dust
sampling at different mines. (Tr. 12:18-22) Price is a member of the “dust busters,” a team of
health specialists that perform health analysis of respirable dust in mines. (Tr. 13:1-9) Price is a
regular certified mine inspector as well. (Tr. 13:10-12) Prince has CMI training, health specialty
training, training from the National Dust Lab in Pittsburgh, CLR training, special investigation
training, and the annual refresher trainings. (Tr. 13:21 — 14:12) Price also worked for American
Coal and Kerr-McGee for over 15 years before joining MSHA. (Tr. 14:21)

% All citations are 104(a) citations, and therefore, no analysis is necessary to determine if
unwarrantable failures existed.
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filter media of the left side collection box. (3) The dust collection
approval tag is not on the machine.

Ex. S-5.

On June 8, 2011, at 5:10pm Inspector Price issued Citation No. 8429598 to Tri County
Coal’s Crown 11l Mine also alleging a violation of 30 C.F.R. § 72.630(b) pursuant to Section
104(a) of the Mine Act. The Citation alleges:

The dust collection system on the Fletcher double boom bolter,
company number 58, being used on MMU 013-0 active miner unit,
is not being maintained in permissible and operating condition in
that the following conditions were found: (1) The suction hose
connector is leaking on the right side of the drill arm. (2) Three
bolts are missing on the bottom of the left side drill pod. (3) The
suction hose under the left side drill pod has a hole in it. (4) Fine
dust has accumulated on the clean side of the filter media in the
right side dust collection box.

Ex. S-9.
Violations

Respondent does not dispute that the conditions Inspector Price observed were
violations. (Tr.73:17-19) Inspector Price determined that the dust collection systems for both
citations were not being maintained in permissible or operating condition, in violation of the
standard. “Permissible, as applied to a dust collector, means that it conforms to the requirements
of this part, and that a certificate of approval to that effect has been issued.” 30 C.F.R. § 33.2(a).

Manufacturers of dust collection systems for use on roof bolters in
mines must submit them for testing by MSHA, which entails
measuring the net concentration of airborne dust at each drill
operator's position while a series of test holes are drilled. See, gen.
[sic.] 30 C.F.R. Part 33. Additionally, dust concentrations may not
exceed 10 million particles (5 microns or less in diameter) per
cubic foot of air. 30 C.F.R. § 33.33(b). Systems that pass the test
are issued a certificate of approval, which must be reproduced as
an approval plate. The plate must be stamped or affixed to the unit,
which identifies it as permissible. /d. 8§ 33.11. Without an approval
plate, no unit has the status of “permissible.” /d. § 33.11(d). Use of
the approval plate is not authorized except on units that conform
strictly with the drawings and specifications upon which the
certificate of approval was based. /d. § 33.11(e).

Tri County Coal, LLC, 34 FMSHRC 3255, 3274 (Dec. 2012) (ALJ Zielinski).

37 FMSHRC Page 275



Citation No. 8429578 deals with the left side dust collection system. It alleges an injury
was reasonably likely to occur, the injury could reasonably be expected to result in permanently
disabling injury, the violation was S&S, two people could be affected, and the negligence level
was moderate. (Ex. S-5) Citation No. 8429578 identifies three issues on a Fletcher roof bolter:
(1) the left drill pod was missing a bolt underneath the pod; (2) there was dust behind the clean
side of the filter media; and (3) the Respondent did not have a dust approval tag or plate on the
machine. (Tr. 16:19-22)

Inspector Price testified that to check if bolts on the Fletcher roof bolter are secure, she
one checked the vacuum pressure with a gauge and listened to hear if there were any leaks. (Tr.
25:3-20) Price testified that when she performed the vacuum test, she was alerted that there was
a bolt missing by what she heard. /d. She asked the operator raise the drill so she could see if a
bolt was missing. She visually confirmed that a bolt was missing on the left drill pod. (id.; Tr.
23:16-17; EX. S-5) Price testified that a missing bolt can cause the cap to loosen, which causes a
leak in the vacuum system, and if left unfixed, causes the other bolts to loosen, resulting in a
drop in vacuum below the 12 inches-of-mercury minimum. (Tr. 25:22-25)

Price also determined that an MSHA-issued approval tag or plate was missing. (Tr.
27:14-19) The MSHA tag assigns the machine an identification number and designates the
approved suction level in inches-of-mercury. Id. Price concluded that the dust collection unit
was not being maintained in a permissible and operating condition because of the missing bolt
and the missing MSHA plate. (Tr. 26:8-22; Tr. 28:19-20)

Price asked the operator to remove the dust filter for inspection. (Tr. 21:10-14) She
could see and feel dust behind the clean side of the filter on the left side dust box. /d. If
functioning properly, the filter media prevents respirable dust from entering into the exhaust
system and the mine atmosphere. (Tr. 19:11-19) Price considers dust on the clean side of the
filter evidence that the dust collector is not in proper operating condition and thus not
permissible. (Tr. 23:8-13)

Citation No. 8429598 deals with the right side dust collection system. It alleges that an
injury was reasonably likely to occur, the injury could reasonably be expected to result in
permanently disabling injury, the violation was significant and substantial, two people could be
affected, and the negligence standard level was moderate. (Ex. S-9) Citation No. 8429598
identifies four violating conditions: (1) the suction hose connector on the right side of the drill
arm was leaking; (2) three bolts were missing on the bottom of the left side drill pod; (3) the
suction hose under the left side drill pod had a hole in it; and, (4) fine dust had accumulated on
the clean side of the filter media in the right side dust collection box. /d.

First, Price observed and found that the right side drill arm’s suction hose was leaking.
(Tr. 47:13-25) The suction hose connects on the bottom side of the drill pod and runs to a
collection box. 7d. Price testified that she observed a hole and air leakage on the drill-arm
connector. (Tr. 48:20-22) Price testified that she used a vacuum gauge on the drill pod and
heard a leak. (Tr. 49:10-11) The leaking suction hose connector causes a bypass in the suction
system. (Tr. 49:12-14) Price concluded that the suction hose was not being maintained in a
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permissible condition per the MSHA approval plate and it was not in operating condition
because it was not functioning correctly. (Tr. 50:9-17; Tr. 50:4-8)

Second, Price discovered a hole in the suction hose on the left side of the drill pod. (Tr.
51:4-6) She testified that she used the same method as before and could hear sound coming
from the hole in the hose. (Tr. 52:6-8) She measured the vacuum level; on the left side it was 12
inches, and on the right it measured 18 inches. (Tr. 52:9-16) Price testified that because of the
hole in the hose, the vacuum level on the left side was near the low end of the allowable vacuum
range — 12 inches. (Tr. 53:3-7) Price concluded that the hole in the left side hose was not
permissible. (Tr. 53:19-24)

Third, three bolts were missing on the left side drill pod. (Tr. 53:10-13; Tr.54:4-10)
Price testified that, as above, she saw that three bolts were missing (Tr. 54:15-18) and
concluded that the dust collector was not in permissible or operating condition because of the
missing bolts. (Tr. 54:19-24)

Fourth, dust had accumulated on the clean side of the filter media in the right-side dust
collection box. (Tr. 55:2-7) At Price’s request, the operator opened the dust collection boxes and
removed the filter for her to inspect. (Tr. 55:4-7) She concluded that the dust collection box was
not being maintained in permissible condition and was not in operating condition because of the
dust behind the filter. (Tr. 56:1-8)

Tri County argues that, under the Secretary’s regulations, dust collection systems must
be evaluated as a whole, and that without evidence of dust sampling showing non-compliance
with applicable performance standards, the citation must be vacated. “It is well-settled,
however, that section 72.630, upon which the citation was based, is a workplace standard
designed to protect, not only drill operators, but other miners in the immediate area, and that
enforcement of the standard does not require dust sampling.” Tri County Coal, LLC, 34
FMSHRC at 3274-75; Jim Walter Resources, Inc., 17 FMSHRC 1423, 1444-45 (Aug. 1995)
(ALJ Barbour); aff'd Jim Walter Resources, Inc. v. Sec'y of Labor, 103 F.3d 1020, 1024 (D.C.
Cir. 1997), cited in Genwal Resources, Inc., 27 FMSHRC 580, 588 (Aug. 2005) (ALJ
Manning); White Buck Coal Co., 30 FMSHRC 535, 541-42 (June 2008) (ALJ Hodgdon).

Although it can be argued that a vacuum level of 12 inches of mercury did not render the
system inoperable, MSHA would not have issued a certificate of approval for a system with a
hole in the suction hose, a leak in the hose connector, or a component with missing bolts.
Additionally, the presence of visible dust on the clean side of the filters is credible evidence that
the dust collection systems were not maintained in a permissible or operating condition. If the
systems were working properly, there should not have been any dust on the clean side of the
filters. If visible dust can bypass the filters, invisible respirable dust can also bypass them and
be exhausted into the mine atmosphere. | find that the left-side dust collection system for
Citation No. 8429578 and the right-side dust collection system for Citation No. 8429598 were
not maintained in permissible condition. Tri County violated Section 72.630(b) of the Mine Act
for Citation Nos. 8429578 and 8429598.
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Negligence

Inspector Price assessed both violations at the level of moderate negligence. As stated
above, moderate negligence is when “[t]he operator knew or should have known of the violative
condition or practice, but there are mitigating circumstances.” 30 C.F.R. 8 100.3(d). Price
designated Citation No. 8429578 as moderate negligence because the mine requires a pre-shift
examination of the roof bolters in its ventilation plan. (Tr. 44:18 — 45:5; Tr. 70:10-18) The
section foremen and/or the roof bolters should have known of the condition because the section
foreman approves the pre-shift examination. /d. Similarly, Price designated Citation No.
8429598 as moderate negligence, because the operator should have known of the condition due
to the pre-shift examination requirement. (Tr. 57:1-4) Based on the above, | agree and find
Respondent’s negligence to be moderate for both Citation Nos. 8429578 and 8429598.

Gravity

The gravity analysis focuses on factors such as the likelihood of an injury, the severity
of an injury, and the number of miners potentially injured. These Citations were marked as
reasonably likely to result in permanently disabling illness or injury, namely black lung or lung
disease, from miners breathing contaminated atmosphere. (Tr. 29:1-11; Tr. 44:4-12; Tr. 56:11-
13) Price testified that when she designates something as reasonably likely, she looks to the
condition at the time of the inspection and factors in what could be anticipated if the condition
were allowed to continue. (Tr. 56:14-19)

Price testified that breathing even a small amount of respirable dust can cause an
eventual deterioration of lung capacity and overall health, and further, the more exposure one
has, the more potential there is for black lung to develop over time. (Tr. 30:16-19; Tr. 32:12-17)
Price also testified that she is aware of studies showing that even a small amount of exposure to
respirable dust over time can lead to lung disease. (Tr.104:22 — 105:3)* Price also testified that
she marked the citations as permanently disabling because exposure to respirable dust can
restrict lung capacity and breathing and can be fatal, if the illness is serious enough. (Tr. 31:3-
12; 44:4-12)° | agree that it is reasonably likely that breathing respirable dust could result in
serious injury, i.e. permanently disabling lung disease. Therefore, | find that it is reasonably
likely that the illness would be serious in nature.

* Price testified that the studies she was referring to are publically available from NIOSH
and MSHA. (Tr. 105:4-9)

> In the Secretary’s Brief, he emphasized the fact that the mine had repeated violations
of Section 72.630(b), which he claimed is evidence of multiple or repeated exposure to
respirable dust. The fact that a citation was issued in and of itself is not proof that there is actual
exposure to respirable dust, nor is it proof that an S&S designation should be upheld for the
Citations at issue in this case.
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Significant and Substantial

There was a violation of a mandatory safety standard for both citations. The improperly
maintained dust collection systems contributed to a discrete safety hazard, i.e., respirable dust
expelled into the mine’s atmosphere subjected miners to the risk of developing lung disease.
Any such illness would be serious. What is left to be determined is whether it was reasonably
likely that the hazard identified here would contribute to an illness.

“There is no doubt that a violation of the respirable dust standards, sections 70.100° or
70.101, 30 C.F.R. 8§ 70.100 or 70.101, is presumed to be ‘significant and substantial.”” White
Buck Coal Co., 30 FMSHRC at 541-42; U.S. Steel Mining Co., Inc., 8 FMSHRC 1274, 1281
(Sept. 1986); Consolidation Coal Co., 8 FMSHRC 890, 899 (June 1986). However, the dust
collector violations in this case do not arise from respirable dust standards. They involve a
workplace practice standard which does not require a showing of dust sampling results above a
minimum concentration (as the respirable dust standards do) and the related presumption of
disease causation built into the sampling criteria. Every element of an S&S allegation must be
proved by a preponderance of evidence unless there is an applicable presumption that can
substitute for actual provable facts. The Secretary asks the court to graft the same presumption
of causation from the respirable dust standards onto the workplace standards involved in these
citations, and therein lies the rub.

Commission judges have been divided about how to apply Section 72.630(b). Some
appear to have interpreted the legislative history to support an S&S designation based on a
presumption of disease causation. See, e.g., White Buck Coal Co., 30 FMSHRC 535, 541-42;
Genwal Resources, Inc., 271 FMSHRC 580, 588-89.” Specifically, the legislative introduction to

® Respirable dust standards: “(a) Each operator shall continuously maintain the average
concentration of respirable dust in the mine atmosphere during each shift to which each miner in
the active workings of each mine is exposed, as measured with an approved sampling device
and expressed in terms of an equivalent concentration, at or below: (1) 2.0 milligrams of
respirable dust per cubic meter of air (mg/m°). (2) 1.5 mg/m? as of August 1, 2016. (b) Each
operator shall continuously maintain the average concentration of respirable dust within 200
feet outby the working faces of each section in the intake airways as measured with an approved
sampling device and expressed in terms of an equivalent concentration at or below: (1) 1.0
mg/m®. (2) 0.5 mg/m® as of August 1, 2016.” 30 C.F.R. § 70.100.

" In both White Buck and Genwal there is considerable evidence of visible dust in the
mine atmosphere, significant duration of the dust in the atmosphere, and miners being
immediately exposed to the dust escaping the filtration system. These conditions can
legitimately be presumed to persist as part of continuing normal mining operations. U.S. Steel
Mining Co., Inc., 6 FMSHRC at 1574. As such the reference to the language about the dangers
of dust in the mine environment in the legislative history is dicta. On their facts, these cases
align themselves with Tri-County Coal and Banner Blue Coal, which reject the notion that
disease causation can be presumed merely from the legislative history. All four decisions can be
harmonized with the idea that disease causation must be proved by preponderant evidence when

(continued...)
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Section 72.630(b) notes that during drilling, “there is the potential for extremely high exposures
in short periods of time to both miners doing the [...] drilling and to other miners in the
immediate areas.” Air Quality Standards for Abrasive Blasting and Drill Dust Control, 59 Fed.
Reg. 8318 (February 18, 1994). Further, “[t]he development of silicosis and pneumoconiosis
among underground coal miners has been well documented, particularly among roof bolters and
transportation workers™® Id. at 8322, and that “§ 72.630 is a work practice standard that does not
require sampling.” Id.

Others have resisted applying a presumption of disease causation derived from the
legislative language. Within this camp, the Secretary still bears the burden of proving disease
causation despite the concern for lung disease mentioned in the legislative history. Thus, the
finding that a violation deserves an S&S designation must be based on preponderant facts rather
than a presumption of causation. See, e.g., Tri County Coal, 34 FMSHRC at 3274-75; Banner
Blue Coal Co., 34 FMSHRC 1321, 1342 (June 2012)(ALJ Koutras). My decision follows this
line of cases. | cannot find a rationale from the cited legislative language to dispense with the
requirement that disease causation must be proved directly by preponderant evidence.

Without a presumption that the mere presence of respirable dust in the mine atmosphere
(the hazard) causes lung disease, irrespective of its concentration, its constituent makeup, its
duration, and without the benefits of actual dust sampling data, I must limit my review to the
evidence in the record to determine whether the S&S requirement -- that the hazard contributes
to a serious disease or injury -- is satisfied.

As always, the Secretary carries the burden to prove, based on a preponderance of
evidence, that there was respirable dust in the mine atmosphere, that the amount of dust in the
atmosphere, its makeup, duration, and presence near the miners, if any, created a reasonable
likelihood that a serious illness would result.

The Secretary suggests two reasons for the S&S designation: (1) a suction disruption due
to the holes and missing bolts will cause respirable dust to enter the mine atmosphere, which
causes serious illness; and (2) it can be inferred that dust on the clean side of the filter means
that respirable dust is entering the mine atmosphere, which causes serious illness. Indeed, Price
testified that the only time MSHA issues an S&S citation for a violation of this standard is when
dust is on the clean side of the filter or the vacuum level is less than 12 inches of mercury. (Tr.
57:22-58:7) She testified that both or either of these scenarios apply in this case. (Tr. 58:18-21)

7(...continued)
the violation is for a workplace practice standard rather than a respirable dust standard.
Violation of the latter follows from proof of extant atmospheric dust determined by dust
sampling. As such, the causation element needed for an S&S determination is subsumed in an
empirical maximum allowable dust measurement, which is another way of saying that disease
causation is presumed for the respirable dust standards, but not for general workplace standards.

8 At the hearing | stated that: “I’m more interested in having this causation tied to this

citation, not just general. | can take judicial notice that exposure - some exposure to respirable
dust can cause black lung, that’s not really a question.” (Tr. 105:16-17)
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ADMINISTRATIVE LAW JUDGE ORDERS






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
7 PARKWAY CENTER, SUITE 290
875 GREENTREE ROAD
PITTSBURGH, PA 15220
TELEPHONE: 412-920-7240 / FAX: 412-928-8689

February 3, 2015

SECRETARY OF LABOR TEMPORARY REINSTATEMENT
MINE SAFETY AND HEALTH PROCEEDINGS
ADMINISTRATION (MSHA), on behalf

of GARY KITTELSON Docket No. LAKE 2015-80-DM

Petitioner MSHA CASE NO. RM-MD-15-01
V.
NORTHERN AGGREGATE, INC., Mine: Portable Crusher
Respondent Mine ID: 21-02623

ORDER DENYING MOTION TO AMEND TEMPORARY REINSTATEMENT AND
REQUEST FOR EXPEDITED HEARING ON MERITS

This case is before me pursuant to an Application for Temporary Reinstatement brought
under Section 105(c)(2) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 8815(c),
et. seq. (the “Mine Act”). On November 5, 2014, this court issued an Order Approving
Temporary Reinstatement. On December 30, 2014, this court issued an Order to Correct and
Enforce the Temporary Economic Reinstatement. Before this court now is Respondent’s January
14, 2015 motion to partially toll the temporary economic reinstatement and move the hearing
date forward.! On January 27, 2015, the Secretary filed objections to the Respondent’s motion.
For the reasons that follow, the Respondent’s motion is DENIED.

In its motion, the Respondent requests that the court reduce the ordered amount of
economic reinstatement from $1,716.00 per week to $600.00 per week.” Respondent states that it
runs “a seasonal operation that switches to ‘winter season’ or ‘shop hours’ during the freeze
up/winter season while mining activities are not feasible.” During the winter season, Respondent
alleges that its employees receive lower pay, work limited hours, and rarely work overtime
hours. The Respondent states that “similarly situated employees to Petitioner Kittelson (i.e. those
with the same or similar experience, training, and longevity with the company), receive an

! The Respondent’s motion is captioned “Motion to Amend Order of Temporary
Financial Reinstatement and Request for Expedited Hearing on Merits.” However, the motion is
in essence a motion requesting partial tolling of the temporary economic reinstatement order.

2 At one point in its motion, Respondent requests a reduction to $600.00 per week, and at
another asks for a reduction to $640.00 per week. Presumably, one of these figures is in error.
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hourly rate of $16.00 per hour and work 40 hour weeks or less on average during the winter
season.” Resp. Motion, 2. Furthermore, Respondent requests that this reduction be made
retroactive to December 1, 2014, and that Respondent be given credit for payments made in
excess of this amount.

With regards to the retroactive repayment of backwages, the the Commission has held
that miners are not liable for repayments of funds paid during the period of temporary
reinstatement. N. Fork Coal Corp., 33 FMSHRC 589, 597 (Mar. 2011), rev'd on other
grounds, 691 F. 3d 735, 744 (6th Cir. 2012); see also Shemwell v. Armstrong Coal Co., Inc.,
2012 WL 10906743, *4 (ALJ) (Sept. 12, 2012).

The Commission has held that an order of temporary reinstatement may be tolled or
modified based upon layoffs for economic reasons, or similar conditions. Ratliff v. Cobra
Natural Resources, LLC, 35 FMSHRC 394, 396-397 (Feb. 28, 2013). However, the mine
operator must affirmatively prove that the miner on temporary reinstatement was properly
included in the reduction or layoff by either a preponderance of the evidence or under the “not
frivolously brought standard,” depending on whether the objectivity of the layoff as applied to
the miner is called into question. /d. at 397. In the instant case, Respondent has provided pay
stubs for one miner from 10/26/2014-12/13/2014. This evidence does not come close to meeting
either standard. In order to show that all miners are working fewer hours due to seasonal
conditions, Respondent would have to submit evidence that all miners are working less due to
seasonal conditions. One possible method of doing so would have been to attach pay stubs for all
miners, along with historical data showing the seasonality of this trend.

The Respondent further requests that the hearing for the merits case, currently scheduled
for July 2-3, 2015, be heard sooner. Though the undersigned sympathizes with any economic
hardship on Respondent that has resulted from the temporary economic reinstatement, this
request must be denied. Moreover, this case will involve several discrimination complaints and,
as the Secretary notes in her brief, regardless of the outcome of LAKE 2014-705-DM, Kittelson
would remain on temporary reinstatement in the instant case. It would be inefficient, and result
in no appreciable difference for the Respondent, to have two hearings here. Therefore, all matters
relating to Kittelson will be heard on July 2-3, 2015 in Bemidji, MN.

Wherefore it is ORDERED that the Respondent’s motion is DENIED.

/sl John Kent Lewis
John Kent Lewis
Administrative Law Judge
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Gary Kittelson, 4192 Town Road 98, Loman, MN 56654

Francesca Cheroutes, Esg., Office of the Solicitor, U.S. Department of Labor, Cesar E. Chavez
Memorial Building, 1244 Speer Blvd, Denver, CO 80204

Ben Wangberg, Esq., Fuller, Wallner, Cayko, Pederson, & Huseby, Ltd., P.O. Box 880, Bemidiji,
MN 56619-0880
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, DC 20004

February 4, 2015

SECRETARY OF LABOR CIVIL PENALTY PROCEEDINGS
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA), Docket No. SE 2013-301
Petitioner A.C. No. 01-00851-315187-01

Docket No. SE 2013-352
A.C. No. 01-00851-317727

V.
Docket No. SE 2013-368
A.C. No. 01-00851-319550
OAK GROVE RESOURCES, LLC, Docket No. SE 2013-399
Respondent A.C. No. 01-00851-320606-01

Mine: Oak Grove Mine

ORDER SCHEDULING ORAL ARGUMENT

Order No. 8520664, issued on October 3, 2012, concerns an alleged flagrant violation of
the mandatory safety standard in 30 C.F.R. 8 75.400. This mandatory standard prohibits the
accumulation of coal dust and coal fines in active workings. Assuming the significant and
substantial (S&S) violation of section 75.400 in fact occurred, and that it was properly
characterized as unwarrantable, the central issue in this proceeding is whether the hard packed
coal fines and float coal dust accumulations, as cited by the Secretary, can constitute a “flagrant
violation” under section 110(b)(2). Section 110(b)(2) of the Act provides:

Violations under this section that are deemed to be flagrant may be assessed a
civil penalty of not more than $220,000 [adjusted for inflation]. For purposes of
the preceding sentence, the term “flagrant” with respect to a violation means a
reckless or repeated failure to make reasonable efforts to eliminate a known
violation of a mandatory health or safety standard that substantially and
proximately caused, or reasonably could have been expected to cause, death or
serious bodily injury.

Federal Mine Safety and Health Act of 1977, as amended by the Mine Improvement and New
Emergency Response Act of 2006 (“Mine Act” or “the Act”), 30 U.S.C. § 820(b)(2) (emphasis
added).
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Specifically, Order No. 8520664 in Docket No. SE 2013-368 states:

Combustible material in the form of float coal dust and dry hard packed coal fines
were allowed to accumulate on the roof, ribs, footwall, and belt structure of the
Main North 3 belt entry. The hard packed coal fines were in contact with moving
roller[s] on the belt line in multiple locations along the belt entry. The float coal
dust existed on the roof, ribs, footwall, and belt structure from the Main North 3
Tail Piece extending outby to crosscut 27. This is an approximate distance of
2100 feet. Due to the extensive amount of accumulations and that this belt is
examined every shift this constitutes more than ordinary negligence and is an
unwarrantable failure to comply with a mandatory health and safety standard.
Standard 75.400 was cited 92 times in two years at mine 0100851 (91 to the
operator, 1 to a contractor). This violation is an unwarrantable failure to comply
with a mandatory standard.

(Emphasis added).

The Secretary seeks to designate the cited condition in Order No. 8520664 as a repeated
flagrant violation based on two prior violations of section 75.400.* Obviously, all flagrant
violations are S&S in nature. However, the overwhelming majority of S&S violations do not rise
to the level of a flagrant violation. In this regard, the threshold for an S&S violation is whether
there is a reasonable likelihood that the hazard contributed to by the violation will result in a
reasonably serious injury. In contrast, to demonstrate a flagrant violation, it must be shown that it
is reasonably expected that the violation has, or will, directly and proximately cause Serious
injury or death.

The Commission has concluded that past violative conduct may be considered in
determining whether to cite a condition as a repeated flagrant violation. Wolf Run Mining
Company, 35 FMSHRC 536, 541 (Mar. 2013) (remanding for reconsideration of whether a
violation was properly designated as flagrant). Clearly, a history of violations may affect the
appropriate civil penalty to be assessed. However, the Commission has not articulated under
what circumstances, if any, a history of violations can elevate a violation, not otherwise meeting
the statutory criteria for a flagrant designation, to a repeated flagrant violation.?

! The predicate citations identified by the Secretary are Order Nos. 4694424 and
8519255. Order No. 4694424 was issued on September 25, 2012, and is part of captioned Docket
No. SE 2013-399. Order No. 8519255, in Docket No. SE 2012-537, issued on December 22,
2012, was settled without modification. Judge Zielinski approved Oak Grove’s agreement to pay
the $70,000.00 civil penalty proposed by the Secretary. Unpublished Decision Approving Partial
Settlement, dated Feb. 18, 2014.

% The Secretary now asserts that a relevant history of violations also meeting the
requirements for a flagrant violation with respect to gravity and negligence can serve as the basis
for a repeated flagrant violation. Sec’y Resp. to Order Scheduling Briefing, at 11 (Apr. 22, 2014).
The gravity penalty criterion under section 110(i) of the Mine Act is often viewed in terms of the

(continued...)
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Consequently, the parties were ordered to brief the question of the circumstances, if any,
under which an S&S violation that will contribute to, rather than proximately cause, serious
bodily injury or death, could be elevated to a flagrant violation. See Order Scheduling Briefing,
36 FMSHRC 815 (Mar. 2014) (ALJ). Notably, the Secretary conceded in his response brief that
“Ib]oth reckless and repeated flagrant designations require violations that substantially and
proximately caused, or reasonably could have been expected to cause, death or serious bodily
injury.” Sec’y of Labor’s Response to Order Scheduling Briefing, at 6 (Apr. 22, 2014). In other
words, a violative condition that cannot reasonably be expected to be the proximate cause of
serious injury or death cannot be elevated to a flagrant violation simply based on previous
violations.

Following consideration of the parties’ briefs, an Order Requiring Secretary’s Prehearing
Statement (“Oak Grove Order”) was issued that identified the requisite criteria for establishing a
repeated flagrant violation under section 110(b)(2) of the Mine Act. Specifically, the requisite
criteria are as follows:

1. A rrepeated flagrant violation is a flagrant violation that is demonstrated by
either:

a. A repeated failure to eliminate the violation properly designated as
flagrant, or

b. A relevant history of violations that also meet the requirements for
a flagrant violation with respect to knowledge, causation and
gravity, as enumerated below.

2. A flagrant violation must be a known violation that is conspicuously
dangerous, in that it cannot reasonably escape notice.

3. A flagrant violation must be the substantial and proximate cause of death
or serious bodily injury that has occurred or can reasonably be expected to
occur.

a. A substantial and proximate cause is a dominant cause without
which death or serious bodily injury would not occur.

2(...continued)
seriousness of the violation. Sellersburg Stone Co., 5 FMSHRC 287, 294-95 (March 1983),
aff’d, 736 F.2d 1147 (7th Cir. 1984); Youghiogheny & Ohio Coal Co., 9 FMSHRC 673, 681
(April 1987). Obviously, the gravity of a flagrant violation, which requires the violation to be the
substantial and proximate cause of death or serious bodily injury that had occurred, or could be
reasonably expected to occur, is greater than the gravity associated with the vast majority of
violations.
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b. A serious bodily injury is a grave injury that results in significant
debilitating and/or permanent impairment.

c. Such injury is reasonably expected to occur if there is a significant
probability of its occurrence.

36 FMSHRC 1777, 1789-90 (Jun. 2014) (ALJ).® The Oak Grove Order required the Secretary to
file a prehearing brief addressing whether the cited violative condition in Order No. 8520664
satisfied the above criteria for repeated flagrant violation. The Secretary responded:

Because the accumulations included float coal dust and coal dust, they constituted
a significant and immediate source of fuel for a mine fire or an immediate source
of fuel for a coal dust explosion. An operating conveyor belt system in an
underground coal mine is an obvious and significant source of sparking and
burning hazards because of the presence of the belt conveyor, belt rollers and
other proximate sources of friction heat and ignition. In the present case, hard
packed coal fines were in contact with moving rollers on the belt line in multiple
locations along the belt entry. Given these ignition sources, it is reasonably
expected that, as normal operations continued, serious and/or deadly injures from
burns and smoke inhalation would result from a fire or explosion. These injuries
would be the proximate and direct result of the fire or explosion because the
accumulations would be the necessary fuel source that, when combined with
oxygen and an ignition source, would cause the fire or explosion. Because the
accumulations existed over a number of shifts and were known to multiple agents
of the operator, this violation standing alone constitutes a repeated flagrant
violation.

Sec’y Pre-Hearing Statement, at 2 (Aug. 7, 2014) (emphasis added). The Secretary’s response
did not directly address the central question in this proceeding in that it conflates the current
presence of ignition sources with the potential for future ignition sources, as well as the concepts
of contributory and proximate causes of injury. In essence, the Secretary’s response supports the
conclusion that virtually all prohibited coal dust accumulations in proximity to conveyer belts
can be properly designated as flagrant violations given potential ignition sources that may arise
during the course of continued mining operations.

® In his response brief, the Secretary asserted that violations that expose miners to only
“lost workdays or restricted duty” can be designated as flagrant. Oak Grove Order, 36 FMSHRC
at 1787 (citing Sec’y of Labor’s Response to Order Scheduling Briefing, at 3). The Secretary also
argued that whether a violation itself will proximately cause serious injury or death, or whether a
violation will contribute to a hazard that will cause serious injury or death, is a distinction
without a difference that only shifts the burden of proof. Id. at 1785 (citing Sec’y of Labor’s
Response to Order Scheduling Briefing, at 4). The Oak Grove Order declined to afford the
Secretary Chevron deference because the Secretary’s statutory interpretation regarding the
degree of causation and gravity necessary to designate a violation as flagrant was determined to
be unreasonable. /d. at 1786-88. The Secretary did not seek interlocutory appeal of the denial of
Chevron deference.

37 FMSHRC Page 437



The Commission has been precluded from addressing the necessary criteria for
demonstrating a flagrant violation on several occasions. For example, in Conshor, the
Commission unanimously granted interlocutory review of the criteria for demonstrating a
repeated flagrant violation under section 110(b)(2). See Conshor Mining LLC, 34 FMSHRC 349
(Feb. 2012). However, the Commission subsequently granted the Secretary’s motion to vacate
the order granting interlocutory review after the Secretary deleted the subject flagrant
designations. 34 FMSHRC 571 (Mar. 2012). Similarly, in Wolf Run, the Commission was
prevented from ultimately addressing the requirements for a repeated flagrant violation after the
Secretary agreed in settlement to modify the subject order by removing the flagrant designation.
Unpublished Decision on Remand Approving Settlement in Wolf Run Mining Company, Docket
No. WEVA 2008-1565, dated Apr. 14, 2014; see also Wolf Run, 35 FMSHRC 536 (Mar. 2013).

Given the Secretary’s repeated failure in this proceeding to meaningfully address the
controlling question of law concerning the threshold requirements for a flagrant designation in
his briefing and prehearing statements, | certified to the Commission for interlocutory review the
order requiring briefing with respect to the Secretary’s burden of proof for demonstrating a
repeated flagrant violation. Cert. for Interloc. Rev., 36 FMSHRC 2397 (Aug. 2014) (ALJ); 29
C.F.R. 8 2700.76(a)(1)(i). On September 9, 2014, the Commission denied interlocutory review
because the request for review concerned the propriety of ordering the Secretary to submit a
prehearing statement, rather than a controlling question of law. 36 FMSHRC 2412 (Sept. 2014).
Thus, the Commission concluded that granting review at that time would amount to “an advisory
opinion on an abstract legal principle.” Id. at 2411.

Consequently, the threshold issue remains whether the accumulation conditions, as cited
in Order No. 8520664, satisfy the above-enumerated criteria necessary to demonstrate a repeated
flagrant violation under section 110(b)(2). A further delay of a binding appellate resolution of
this important question is neither in the Secretary’s nor the mining industry’s best interest. This
issue, which concerns a controlling question of law that will materially advance the ultimate
disposition of these proceedings, can best be resolved through oral argument. As such, this issue
IS HEREBY SCHEDULED for oral argument on Wednesday, March 4, 2015, at 10:00 a.m.
The oral argument will be held at the Commission’s headquarters in Washington, DC, at the
following address:

Federal Mine Safety and Health Review Commission
Richard V. Backley Hearing Room
Fifth Floor, Room 511N
1331 Pennsylvania Avenue, NW
Washington, DC 20004
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In preparing for oral argument, the parties should assume that the facts are viewed in a
light most favorable to the Secretary with regard to the nature and extent of the cited
accumulations in Order No. 8520664. In this regard, the issue is whether the cited accumulations
in Order No. 8520664 state a cause of action for a flagrant violation under the aforementioned
criteria. In particular, the parties should be prepared to discuss the following:

1) A proximate cause is “a cause that directly produces an event and without which the
event would not have occurred.” Black’s Law Dictionary 213 (7" ed. 1999). As such, can
the coal dust accumulations in proximity to properly-functioning conveyer belts, as cited
in Order No. 8520664, be the proximate cause of a fire or explosion? In answering this
question, the parties should address:

a. The distinction, if any, between *“sources of ignition” and “potential sources of
ignition.” See Oak Grove Order, 35 FMSHRC at 1790;

b. Whether the cited coal dust accumulations themselves, rather than the ignition and
resultant combustion of such accumulations, can be properly considered to be the
proximate cause of a fire or explosion;

i. Inaddressing (b), the parties should consider the distinction, if any,
between a violation that contributes to a hazard, as required to support an
S&S designation, from a violation that, in and of itself, is a substantial,
proximate, and dominant cause of potential death or serious bodily harm.
Musser Eng’g, Inc., 32 FMSHRC 1257, 1280-81 (Oct. 2010) (holding that
the test for S&S is whether there is a reasonably likelihood that the hazard
contributed to by the violation will cause injury, and that the Secretary
need not prove a reasonable likelihood that the violation itself will cause

injury);

c. Whether propagation of the cited coal dust accumulations can be the proximate
cause of an explosion, or whether such propagation would be a post-explosion
event;

d. Given the absence of a present ignition source due to a conveyer belt malfunction,
as reflected by Order No. 8520664, whether potential ignition sources (such as
defective heat-producing rollers or misaligned friction-producing belts) that occur
during the course of continued mining operations are sufficient to satisfy the
proximate cause criteria in section 110(b)(2);

e. Violations of Section 75.400 are the most frequently cited violations of mandatory
safety standards in underground coal mines.* Therefore, if the answer to (d) is

4 Citations concerning section 75.400 violations constituted approximately 10 percent of
all citations issued in 2013 and 11 percent of all citations issued in 2014. MSHA, Most
Frequently Cited Standards, www.msha.gov/stats/top20viols/top20viols.asp (accessed January
28, 2015).
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“yes,” the parties should address whether the vast majority of section 75.400
violations satisfy the flagrant criteria in section 110(b)(2);

2) Itis not uncommon for accumulations to contact rollers given the rollers’ close proximity
to the ground. As such, do “[t]he hard packed coal fines [that] were in contact with
[properly-functioning] moving roller[s] on the belt line in multiple locations along the
belt entry,” as cited in Order No. 8520664, provide an adequate basis for a flagrant
designation?

a. If the answer is “no,” under what circumstances can accumulations along and
under conveyer belt structures be properly designated as flagrant violations?

b. In addressing this question, the parties should be mindful of section 75.1731(a),
which provides that damaged rollers or conveyer belt components that pose a fire
hazard must be immediately repaired or replaced;

3) The parties should endeavor to stipulate to the location of the cited accumulations in
Order No. 8520664 with respect to their distance from the working face. In this regard,
the parties should submit a pertinent mine map;

4) Assuming the accumulations cited in Order No. 8520664 are conspicuously dangerous
because they can proximately cause substantial bodily injury or death, the Secretary
should address why the violation was attributed to high negligence, rather than reckless
conduct. And,

5) In the final analysis, the parties should address whether designating the coal dust
accumulations cited in Order No. 8520664 as flagrant, conflates the requirements for
S&S and unwarrantable conduct with the requirements for flagrant designations.

The parties may present any additional facts, arguments, or case law that they deem
appropriate.

Any person who plans to attend this oral argument and requires special accessibility
features and/or any auxiliary aids, such as sign language interpreters, must request them in
advance (subject to the limitations set forth in § 2706.160(d)).

/sl Jerold Feldman
Jerold Feldman
Administrative Law Judge
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Thomas A. Grooms, Esq., U.S. Department of Labor, Office of the Solicitor, 618 Church Street,
Suite 230, Nashville, TN 37219

W. Christian Schumann, Esqg., U.S. Department of Labor, Office of the Solicitor,
1100 Wilson Blvd., Room 2220, Arlington, VA 22209

R. Henry Moore, Esq., Jackson Kelly PLLC, Three Gateway Center, Suite 1500,
401 Liberty Avenue, Pittsburgh, PA 15222
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
721 19™ ST. SUITE 443
DENVER, CO 80202-2500
TELEPHONE: 303-844-5266 / FAX: 303-844-5268

February 9, 2015

FRANK SICA, DISCRIMINATION PROCEEDING
Complainant,
Docket No. WEST 2014-615-DM
V. RM MD 2014-07
JACOBS FIELD SERVICES, Mine: Freeport-McMoRan Morenci Inc.
Respondent. Mine ID 02-00024 1PL

ORDER DISMISSING DISCRIMINATION COMPLAINT

Before: Judge Simonton

This matter is before me pursuant to section 105(c)(3) of the Federal Mine Safety and
Health Act of 1977 (“Act”). 30 U.S.C. § 815 (c)(3). The Complainant, Frank Sica, filed a section
105(c)(3) complaint with the Commission on May 6, 2014. Compl. The Respondent filed an
Answer and Motion to Dismiss with the court on November 7, 2014. Resp. Ans. The
Complainant submitted a response with additional documents on December 1, 2014.* The
Respondent subsequently filed a reply brief along with several additional affidavits on December
31, 2014. After carefully reviewing Mr. Sica’s complaint and subsequent filings, the
Respondent’s Motion to Dismiss is GRANTED and this matter is DISMISSED.

I. PROCEDURAL BACKGROUND

Mr. Sica worked for the Respondent from approximately February 3, 2014 to February

14, 2014 at the Morenci Mine in Greenlee County, Arizona.? Compl., 1; Resp. Ans., 2. The
Respondent terminated Sica’s employment on February 15, 2014.° Compl., 1; Resp. Ans., 2. Sica
filed a discrimination complaint with the Mine Safety and Health Administration (MSHA) on
February 19, 2014. February 2014 MSHA Complaint, 1. On March 27, 2014 MSHA notified
Complainant Sica that it had determined there was not sufficient evidence to establish that a
violation of section 105(c) occurred. Compl., 2-3. Complainant subsequently filed a section
105(c)(3) complaint with the Commission on May 6, 2014. Compl., 1. He sent a copy of his

! The court did not receive the Complainant’s filings until December 18, 2014 due to
internal technical difficulties. December 22, 2014 Order to Disregard.

2 |t appears that Mr. Sica participated in workplace orientation, safety training and a
medical evaluation with Jacobs Field Services from January 27, 2014 to February 3, 2014 prior
to beginning work at the Metcalf Mill project at the Morenci Mine. Resp. Ans., 2-3.

® Respondent’s management escorted Sica from mine premises on February 14, 2014.
February 2014 MSHA Compl., 3-4; Resp. Ans. 4. Respondent’s management made the final
decision to terminate Sica’s employment on February 15, 2014. Resp. Ans. 4: Ex. I.
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Complaint by certified mail to the Respondent at an address of 4949 Essen Lane, Baton Rouge,
LA 70809. Response to Deficiency Letter. On June 26, 2014, the Chief Judge ordered the
Respondent to answer the complaint within 30 days and distributed this order to the Louisiana
address provided by the Complainant. Order to Respondent to Answer.

On October 7, 2014 the Chief Judge assigned this docket to the undersigned judge. Order
of Assignment. After noting that Jacobs Field Services MSHA Contractor ID number listed an
Arizona address, the court contacted Respondent’s Tuscon, Arizona office. The court was
informed by Jacob’s Safety Manager, Dan Warter, that the Respondent had no knowledge of
Sica’s 105(c)(3) complaint. The court then forwarded Sica’s complaint to Respondent’s counsel
and ordered the Respondent to submit an answer by November 7, 2014. The Respondent filed an
Answer and Motion to Dismiss on November 7, 2014. Resp. Ans.

1. 105(C)(3) COMPLAINT

Mr. Sica’s May 6, 2014 Complaint states that he was “a member of a protected class as a
new miner” with Jacobs Field Services. Compl., 1. Complainant alleges that Respondent’s
company policies state that new miners were to be treated with tolerance for the first 30 days of
employment regarding mining rules and guidelines. /d. Sica alleged that he was fired after 9 days
on the job and given no leniency whatsoever. /d. He also stated that he sought re-instatement and
monetary compensation from February 15, 2014 to February 29, 2014. Id.

Complainant attached a copy of his original February 19, 2014 complaint to MSHA
within his filing. This filing states as follows:

On February, 14, 2014 at approximately 1:00 am I was told by
safety hand named MAUCKE? of Jacobs Field Services that | had
to be tied off on a scaffold walk way.

I tried to explain to him that 2 days prior- another safety hand told
both me and my working partner that we didn’t have to be tied off
on the 100% complete-scaffold walkway and that we only had to
be tied off on the unguarded decking which was midway between
the ground floor and the scaffolding walkway- where we were
working each night.

After a long discussion between safety hand- MAUCKE and me,
my working partner my temporary foreman- Ozzie- my general
foreman- Mickey- the safety hand that told both of us days prior-
that we didn’t have to be tied off — the scaffold foreman- Sergio-
who was responsible for tagging the scaffold

Maucke said it was up to my General Foreman to decide what to
do about the situation and then Maucke left ...

February 2014 MSHA Complaint, 1.
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Complainant then alleges that he was escorted to the general foreman’s office where he
was informed that he was being “run off.” February 2014 MSHA Complaint, 2. He states that he
was not given an explanation for his dismissal or any termination paperwork. /d. Sica states that
he was escorted from the mine site in a rushed fashion. /d. at 3. He further alleges that safety
hand Maucke never issued any correction to the other safety hand for previously providing
incorrect tie-off instruction to Sica and his partner. Id. at 4. Sica similarly states that Maucke
failed to reprimand the scaffold foreman Sergio for not properly marking the scaffold walkway
as a 100% tie off area. /d.

In the Complainant’s December 1, 2014 filing, he alleges that his temporary foreman
Ozzie fired him to protect himself from disciplinary action from Respondent’s management. Sica
states that Ozzie had violated company policy by assigning him to work alone on the scaffold.
Sica Response, 3-4. Sica states that he applied to work for other contractors at the Morenci mine
but was informed that that he was banned from the site for three years. Complainant states that
Respondent’s personnel informed him that he had been banned from the site for calling people
“peons.” He later alleges that Respondent has a,

commitment to fire people on a daily basis — to use as a fear tactic-
to keep people job-scared and to install fear in all its employees-
most of which are Mexicans and Navaho Indians- who do not have
a thorough understanding of the English language or any idea
whatsoever about their legal rights- OSHA-MSHA-EEOC-
NLRB...

Sica Response, 12.

Complainant disputes the Respondent’s description of his interaction with scaffold
foreman Tavarez but states that “l explained to Tavarez that | was already told by Safety that we
didn’t have to tie off!” Id. at 13. He also denies running away from Respondent’s Safety
personnel and claims that he could have slipped away if he had wanted but remained on the
scaffold because “I was convinced | was in the right!” /d. at 14. Sica disputes that there were
multiple 100% tie off signs and contends that only 1 or 2 100 % tie off signs were in place on
that area of the scaffold. /d. at 15.

Complainant also submitted copies of statements he had previously submitted to MSHA
in support of his discrimination complaint. In addition to detailing the claims listed above, Sica
alleges that Respondent ordered mass layoffs and cursory terminations on a routine basis in order
to instill fear in the workforce. Sica Additional Comments March 8, 2014, 4. Sica also states that
vandalism occurred at the Morenci mine on a daily basis during his employment there. Sica
Additional Comments March 14, 2014, 6.
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Referencing the vandalism, Complainant stated that following his termination

“I must say- | understand completely now- what would drive a
person to commit these acts!”

Id. at7.
I1l. RESPONDENT’S ANSWER AND MOTION TO DISMISS

The Respondent filed an answer and motion to dismiss on November 7, 2010. Resp. Ans.
Within, the Respondent submitted a statement of facts which is summarized as follows. Resp.
Ans., 2-4. The Respondent stated that Complainant completed his medical evaluation and new
miner training from January 27, 2014 to February 3, 2014. Resp. Ans., 2. This new miner
training included fall protection and scaffold training. 7d.; Resp. Ans.: Ex. E. The Respondent
stated that on February 14, 2014, Safety Supervisor Michael Mauck received a radio call from a
scaffold foreman reporting that an employee was refusing to properly tie-off on a fifteen foot
high scaffold. /d. at 3.: Ex. F. Mauck directed other safety team members to the area. /d. When
those safety personnel arrived at the scaffold, Complainant ran away without tying off. Resp.
Ans., 3: Ex. G. Eventually, the safety team was able to corner Sica and waited for Mauck to
arrive. Id. According to Respondent’s employees, Complainant directed abusive and
insubordinate language towards the scaffold crew while waiting for Mauck. 7d.

Once he arrived, Mauck questioned Complainant on why he was not tied off. Resp. Ans.,
3. Sica responded that he was previously told that tie off was not necessary in that area and that
he did not have to listen to the scaffold foreman because they were “peons.” Id. at 3-4. Mauck
pointed out to Complainant that there were multiple 100% tie off signs on the scaffold. /d. at 3.
Other Respondent supervisors then arrived on the scene who escorted Sica away from the
scaffold. /d. at 4. On February 15, 2014, Respondent’s management then decided to terminate
Complainant for his failure to tie off, running without fall protection, and insubordinate behavior.
Id. The Respondent provided signed statements, work training logs, and termination records to
support their statement of facts. Resp. Ans.: EX. A-N.

The Respondent moved at the end of their answer to dismiss this matter pursuant to
Federal Rule of Civil Procedure 12(b)(6). Resp. Ans., 7. The Respondent asserts that as Sica has
not alleged or described any protected activity, “it is beyond doubt that Complainant can prove
no set of facts in support of his claim which would entitle him to relief.” /d. at 7-8; Perry v.
Phelps Dodge Morenci, Inc., 18 FMSHRC 1918, 1920 (Nov. 1996).

IV. ANALYSIS
A. Commission Standard for Motions to Dismiss Section 105(c) Actions
The Commission's procedural rules do not provide formal guidance on a motion to
dismiss for failure to state a claim. However, Commission judges addressing similar motions

have been guided by Federal Rules of Civil Procedure 12(b)(6) and 12(c) and treated those
filings as motions for summary decision. See e.g., Mona Kerlock v. ASARCO, 2014 WL 4387693,
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(ALJ Miller)(Aug. 2014), Sec'y of Labor o/b/o Chaparro v. Comunidad Argricola Bianci, Inc.,
32 FMSHRC 1517 (Oct. 2010) (ALJ Barbour). I have likewise addressed the Respondent's
motion to dismiss as | would a motion for summary decision under Commission Procedural Rule
67, which requires the moving party to show:

1) That there is no genuine issue as to any material fact, and
2) That the moving party is entitled to summary decision as a matter of law.

29 CFR § 2700.67.

Additionally, it is well established that a “motion to dismiss for failure to state a claim
(for section 105(c) proceedings) is viewed with disfavor and is rarely granted.” Phelps Dodge, 18
FMSHRC 1920. Furthermore, the pleadings of pro se complainants are held “to less stringent
standards than pleadings drafted by attorneys.” Id. Indeed, it is clear that 105(c) complainants are
not required to submit extensive offers of proof or demonstrate a likelihood of ultimate success
at the pleading stage. Mona Kerlock v. Asarco, LLC, 36 FMSHRC 2404, 2405 (ALJ
Miller)(August 2014); Secretary of Labor obo Jennifer Morreale v. Veris Gold, _ slip opinion
(ALJ Simonton)(November 2014).

Instead, Commission Rule 8 2700.42 only requires a Complainant to submit a “short and
plain statement of the facts, setting forth the alleged discharge, discrimination or interference,
and a statement of the relief requested.” 29 CFR § 2700.42. The Commission has also long held
that in order to establish a prima facie case under Section 105(c)(1), a complaining miner must
show that,

1) He engaged in protected activity; and,
2) That the adverse action he complains of was motivated at least partially by that
activity.

Sec’y of Labor o/b/o Pasula v. Consolidation Coal Co., 2 FMSHRC 2786 (Oct. 1980); Sec’y of
Labor o/b/o Robinette v United Castle Coal Co., 3 FMSHRC 803, 817 (Apr. 1981)).

As stated earlier, it is not necessary for a Complainant to establish a prima facie case of
discrimination through extensive offers of proof at the pleading stage. Mona Kerlock v. Asarco,
LLC, 36 FMSHRC 2405 Secretary of Labor obo Jennifer Morreale v. Veris Gold, _ slip opinion.
However, an ALJ has granted a motion to dismiss for failure to state a claim when a pro se
complainant failed to allege or describe any protected activity. Jason Sheperd v. Black Hills
Bentonite, 25 FMSHRC 129,133 (ALJ Manning)(March 2003) (holding that suffering a
workplace injury during the normal work activities did not constitute a protected activity).
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B. The Complainant Has Not Submitted a Supportable Claim of Protected Activity

After reviewing all of the parties’ submissions, | find that there are no material disputes
of fact in this matter as the parties have submitted filings indicating that:

1. Complainant worked for Respondent from approximately Feb 3, 2014 to February 14,
2014. Compl., 1; Resp. Ans. 3.

2. Complainant had received employee safety training and orientation, including fall
protection training during his workplace orientation with Respondent. Sica Response,
11; Sica Feb. 21, 2014 MSHA Statement; Resp. Ans.: Ex. E.

3. Complainant was not tied off on a scaffold on the morning of February 14, 2014.
February 2014 MSHA Compl., 1; Resp. Ans. 3.

4. Respondent directed Complainant to leave the mine site on February 14, 2014.
February 2014 MSHA Compl., 2-4; Resp. Ans. 4.

5. Complainant had not filed any safety complaints with Respondent, the Morenci Mine,
or MSHA prior to his termination on February 15, 2014. Compl.; February 2014
MSHA Compl.; Resp. Ans., 1.

6. Respondent officially terminated Complainant’s employment on February 15, 2014.
Resp. Ans: Ex. I.

Furthermore, after evaluating all submissions in the light most favorable to the
Complainant, I find that he has not described any actions that could be construed as protected
activity. Instead, Complainant initially contended that as a newly hired employee, he was a
member of a protected class. Compl., 1. However, newly hired miners do not receive any special
treatment under the Act, as section 105(c)(1) only protects those miners or applicants who have
exercised their statutory rights under the Mine Act. 30 USC 815(c)1. Indeed,

(The) Commission does not sit as a super grievance board to judge
the industrial merits, fairness, reasonableness, or wisdom of an
operator's employment policies except insofar as those policies
may conflict with rights granted under section 105(c) of the Mine
Act.

Delisio v. Mathies Coal Co., 12 FMSHRC 2535, 2544 (December 1990).

The only specific work activity described by Mr. Sica within his complaint and
subsequent filing is his decision not to tie off while on a scaffold platform. February 2014
MSHA Complaint, 1. This court cannot conceive of a set of circumstances in which a refusal to
use an available safety measure would constitute protected activity.

At the end of his original complaint to MSHA, Complainant also contends that
Respondent’s management failed to reprimand other employees for allegedly incorrect tie-off
instruction and failure to post tie-off signs. Id. at 4. However, Sica does not allege that he raised
any safety concerns regarding the conduct of these other employees to the Respondent or MSHA
prior to his reprimand for not tying off. Furthermore, Complainant’s own filings indicate that
after being confronted by Respondent’s safety team, he continued to insist he did not have to tie
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off on that scaffold level. February 2014 MSHA Compl., 1. Thus, even when accepted as true,
Complainant’s allegations regarding other employee’s conduct would not indicate that Mr. Sica
himself undertook any protected activity.

Similarly, Complainant’s claim that his foreman improperly instructed him to work on
the scaffold by himself, even if accepted as true, does not stand as protected activity.*
Complainant did not submit any complaints to the Respondent or MSHA regarding this
assignment. More critically, Mr. Sica himself has repeatedly confirmed that the confrontation
that occurred on the scaffold revolved exclusively around his continued insistence that he did not
have to tie off on that scaffold level. February 2014 MSHA Complaint, 1; Sica Response, 13-14.

Therefore, although this case involves the enforcement of Respondent’s safety plan,
Complainant has not claimed that he attempted to exercise any statutory rights under the Mine
Act. In fact, he has repeatedly stated that he chose not to tie off while working on a scaffold and
that this action led to his confrontation with the Respondent’s safety team. February 2014
Complaint, 1-2; Feb 3. 2014 Statement 7-11; Sica Response, 13-16. By filing a discrimination
claim on that basis, Complainant appears to contend that section 105(c) provides miners the right
not to comply with Mine Act regulations and industry safety standards. The Commission could
not validly uphold such a claim as it would contradict the very purpose of encouraging individual
miners to report and correct safety concerns. 30 USC 815 (c)(1).

Put simply, section 105(c)(1) does not shield workers who refuse to use available safety
measures from resulting disciplinary action. For these reasons, | find that the Complainant has
not submitted a supportable claim of protected activity. Accordingly, the Respondent is entitled
to summary judgment as a matter of law and the Motion to Dismiss is GRANTED.

C. The Complainant’s Filings Do Not Meet the Less Stringent Pro Se Pleading
Standard

As stated above, the pleadings of pro se complainants are held “to less stringent standards
than pleadings drafted by attorneys.” Phelps Dodge, 18 FMSHRC 1920. With this standard in
mind, the court provided the Complainant every opportunity to support his claim. The court
issued a prehearing order to both parties that stated in plain terms the standards by which the
Complainant’s 105(c)(3) claim would be evaluated. October 15, 2014 Prehearing Order. At the
Complainant’s request, all case files, correspondence, and subsequent filings were e-mailed
directly to him. After the Respondent filed a Motion to Dismiss, the court’s clerk sent
Complainant an e-mail outlining summary judgment standards and procedures. The court
reviewed Mr. Sica’s complaint and filings only to determine whether or not the Complainant has
alleged facts that could be interpreted to describe any “discrimination or interference” as
required by Commission Rule 30 CFR § 2700.42.

* While not relied upon in my ultimate ruling, Complainant’s own filing indicates that he
was not in fact working by himself at the time of the incident as he clearly states that he was
working only 12 feet above the group of eight scaffold builders and a foreman who initially
asked him to tie off. Sica Statement February, 21, 2014, 8. He also emphasizes the fact that there
was not a problem communicating with this group of workers. 7d.
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When viewing the record in the light most favorable to the Complainant, as is required by
the summary judgment standard, I find no circumstances whereby a violation of section 105(c) 1
of the Mine Act could be established absent an allegation of protected activity. Since
Complainant’s filings cannot be considered to describe any protected activity, discrimination or
interference, the Commission is not an appropriate venue for Complainant to contest his
termination.

V. ORDER

For the reasons stated above, this matter is DISMISSED. The Complainant may appeal
this decision with the Commission within 30 days of the Order. 30 USC 815(c)(3).

/s/ David P. Simonton
David P. Simonton
Administrative Law Judge

Distribution: (U.S. First Class Mail)

Frank Sica, 1380 North U.S. HWY 95-A, Building 2, Suite 136 Fernley, NV 89408

Robert Hamilton, Key Harrington Barnes, P.C., 3710 Rawlins Street, Suite 950 Dallas, TX
75219

37 FMSHRC Page 449



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
721 19TH STREET, SUITE 443
DENVER, CO 80202-2536
303-844-3577 FAX 303-844-5268

February 17, 2015

CLARKSON CONSTRUCTION CONTEST PROCEEDINGS
COMPANY, INC.,
Contestant Docket No. CENT 2014-588-RM
Order No. 8760683; 08/05/2014
V. Docket No. CENT 2014-589-RM
Citation No. 8760684; 08/05/2014
SECRETARY OF LABOR Docket No. CENT 2014-590-RM
MINE SAFETY AND HEALTH Order No. 8760685; 08/05/2014
ADMINISTRATION (MSHA),
Respondent Docket No. CENT 2014-591-RM

Order No. 8760686; 08/05/2014

Bonner Springs Quarry
Mine ID 14-01578 KTL

ORDER GRANTING CONTESTANT CLARKSON CONSTRUCTION’S MOTION FOR
SUMMARY DECISION

These cases are before me upon notices of contest filed by Clarkson Construction
Company, Inc. (“Clarkson”) pursuant to section 105 of the Federal Mine Safety and Health Act
of 1977, 30 U.S.C. § 815 (the “Mine Act” or “Act”). The parties agreed to file cross-motions for
summary decision on the sole issue of whether MSHA had jurisdiction to issue the subject
citation and orders. The parties agreed to 13 stipulated facts to use in conjunction with their
cross-motions. The parties both assert that no material facts are in dispute and that jurisdiction
should be decided based upon the stipulations before me.

. STIPULATED FACTS

1. Clarkson Construction has not performed any services or construction at a mine site for
approximately five years.

2. Clarkson Construction has a cement batch plant that is located on property owned by
APAC-Kansas, Inc.

3. The batch plant is located at the Bonner Springs Quarry, approximately 200 feet from
the office/scale house.

4. APAC-Kansas, Inc., supplies material for the batch plant from its Bonner Springs
Quarry to a stockpile near the batch plant.
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5. Clarkson Construction is a customer of APAC-Kansas, Inc.

6. APAC-Kansas, Inc.’s employees or contractors deliver material from Bonner Springs
Quarry to a stockpile near the batch plant.

7. Clarkson Construction does not have a contract with APAC-Kansas, Inc. to perform
services or construction at the Bonner Springs Quarry.

8. Clarkson Construction’s employees who operate the batch plant have received site-
specific hazard training.

9. On August 5, 2014, two Clarkson Construction trucks pulled into the Bonner Springs
Quiarry to tarp truck beds.

10. The tarping area of the mine is approximately 200 yards from the entrance to the
mine property.

11. The Clarkson Construction employees driving the trucks did not perform any services
or construction at the Bonner Springs Quarry on August 5, 2014.

12. Steve Gilbreath has not worked at any mine site while employed by Clarkson
Construction.

13. It is the responsibility of the operator of a mine to enforce mandatory safety standards
on all vehicles entering the mine property.

1. BACKGROUND

MSHA Inspector Sidney Garay issued the citation and orders contested in these cases to
Clarkson on August 5, 2014, as a result of a single incident at the tarping station near the
entrance to the Bonner Springs Quarry, which is owned and operated by APAC-Kansas, Inc.
(“APAC”). Clarkson operates a batch plant located on quarry property. The batch plant is subject
to inspection by the Department of Labor’s Occupational Safety and Health Administration.
Under the Interagency Agreement, MSHA does not have jurisdiction over the batch plant. 44 Fed
Reg 22827 (Apr. 17, 1979) amended by 48 Fed Reg 7,521 (Feb. 22 1983).

On August 5, 2014, Inspector Garay issued one citation, Citation No. 8760684, and two
orders, Order Nos. 8760685 and 8760686, to Clarkson under section 104(a) of the Mine Act. He
also issued Order No. 8760683 under section 107(a) of the Act. Citation No. 8760684 and Order
No. 8760683 both state, in part:

The two truck drivers were not wearing fall protection (Safety Belts and Lines)
while climbing on the side of the dump bed, in the dump bed and on top of the
headache rack of the Freightliner dump truck, Co#8212, DOT#087210. In
addition the truck[’]s engine was running and the wheels were not chocked
against motion. The freightliner dump truck was parked in the tarping area of the
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mine. The two truck drivers and the truck foreman were exposed to a fall off the
dump truck bed, blunt force, impact fatal injury.

(Ex. G-A at 1, 3). Order No. 8760685 states, in part:

The Freightliner Dump Truck, Co. #8212, DOT#087210 was left unattended with
the engine running and wheels not chocked against motion, two truck drivers
were working in the dump truck bed area, one in the bed, one hanging on the side
of the bed and the truck supervisor standing on the tarping catwalk next to the
dump truck.

(Ex. G-A 5). Order No. 8760686 states, in part, that “[t]here were persons working near the
unattended dump truck[.]” (Ex. G-A at 7).

I11.  DISCUSSION AND ANALYSIS

| find that there are no disputed material facts and Clarkson is entitled to summary
decision as a matter of law because MSHA lacked jurisdiction over Clarkson; I therefore vacate
Citation No. 8760684 and Order Nos. 87606843, 8760685, and 8760686.

Under the Mine Act, the term “operator” is defined as “any owner, lessee, or other person
who operates, controls, or supervises a coal or other mine or any independent contractor
performing services or construction at such mine.” 30 U.S.C. § 802(d). Although the Act does
not provide a definition for independent contractor, MSHA regulations do, asserting that the term
“means any person, partnership, and corporation, subsidiary of a corporation, firm, association or
other organization that contracts to perform services or construction at a mine.” 30 CFR §
45.2(c). The Commission has held that any independent contractor that performs “more than de
minimus Services at a mine” is an operator under § 802(d). Musser Engineering Inc., and PBS
Coal Inc., 32 FMSHRC 1257, 1268 (Oct. 2010); See Northern Illinois Steel Co. v. Sec'y of
Labor, 294 F.3d 844, 848 (7th Cir. 2002); Joy Technologies Inc., Coal Field Operations v. Sec'y
of Labor, 99 F.3d 991, 999-1000 (10th Cir. 2002); Otis Elevator Co. v. Sec'y of Labor, 921 F.2d
1285, 1290 (D.C. Cir. 1990). Although jurisdiction is a legal question, it is highly influenced by
factual considerations; the “totality of work” performed upon the pertinent project, not just the
work relating to the underlying citations, “must be considered on the jurisdiction issue.” Musser,
32 FMSHRC at 1269.

I must consider the above law and the undisputed facts before me in the context of a
summary decision. Commission Procedural Rule 67 sets forth the grounds for granting summary
decision, as follows:

A motion for summary decision shall be granted only if the entire
record, including the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, shows:

(1) That there is no genuine issue as to any material fact; and

(2) That the moving party is entitled to summary decision as a
matter of law.
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29 C.F.R. § 2700.67(b). The Commission has long recognized that “summary decision is an
extraordinary procedure.”” Energy West Mining Co., 16 FMSHRC 1414, 1419 (July 1994)
(quoting Missouri Gravel Co., 3 FMSHRC 2470, 2471 (Nov. 1981)). The Commission has also
analogized Commission Procedural Rule 67 to Federal Rule of Civil Procedure 56. Hanson
Aggregates New York, Inc., 29 FMSHRC 4, 9 (Jan. 2007); See Also Energy West, 16 FMSHRC
at 1419 (citing Celotex Corp v. Cartrett, 477 U.S. 317, 237 (1986)).

When the Commission reviews a summary decision under Comm. P. R. 67, it looks * ‘at
the record on summary judgment in the light most favorable to ... the party opposing the
motion,” and that ‘the inferences to be drawn from the underlying facts contained in [the]
materials [supporting the motion] must be viewed in the light most favorable to the party
opposing the motion.” ” Hanson Aggregates New York Inc., 29 FMSHRC at 9 (quoting Poller v.
Columbia Broadcasting Sys., Inc., 368 U.S. 464, 473 (1962); United States v. Diebold, Inc., 369
U.S. 654, 655 (1962)).

I find that Clarkson did not perform more than de minimus services at the Bonner Springs
Quarry, was not an independent contractor or operator under the Mine Act, and not subject to
MSHA'’s jurisdiction. The first of the 13 facts stipulated to by the parties is “Clarkson
Construction has not performed any services or construction at a mine site for approximately five
years.” Joint Stip. at 1. The parties stipulate, furthermore, that “[t]he Clarkson Construction
employees driving the trucks did not perform any services or construction at the Bonner Springs
Quarry on August 5, 2014.” Joint Stip. at 11. The Mine Act mandates broad jurisdiction for
MSHA to regulate independent contractors. See Sec'y of Labor v. Twentymile Coal Co., 456 F.3d
151, 154 (D.C. Cir. 2006). Clarkson, however, is not an independent contractor at the Bonner
Springs quarry as that term is used in the Mine Act. Clarkson has no contract to perform services
for Bonner Springs quarry and does not perform any services for APAC. Considering Clarkson’s
actions beyond the underlying citations, its totality of work was not only de minimus, but, as the
parties stipulate, nonexistent.” Under the stipulated facts, Clarkson Construction was not an
operator or independent contractor under the Mine Act and therefore MSHA could not cite
Clarkson for the alleged violations at issue in these cases.?

! Clarkson controls a batch plant adjacent to the mine, but that plant is not under MSHA’s
jurisdiction. 44 Fed Reg 22827 at | B.6.b. Clarkson’s operation of the batch plant is not a service
for APAC and does not provide a connection or presence at the mine upon which MSHA
jurisdiction can be based.

2 In N. lllinois Steel Supply Co., a company’s employees routinely drove vehicles onto a
mine property and helped unload those vehicles, but the Seventh Circuit found that the company
was not subject to Mine Act jurisdiction. 294 F.3d at 848-49. The case before me does not
include a regular, scheduled occurrence, but rather a single instance of employees utilizing a
tarping station located 200 feet from the entrance to mine property, which was not at the behest
of APAC and was not for APAC’s benefit. The entity in N. Illinois Supply Co. performed
services for a mine and entered that mine on a regular basis, but its actions were de minimus and
did not subject it to MSHA’s jurisdiction. Although it regularly uses roads appurtenant to the
quarry, Clarkson performed no services for APAC; N. Illinois Supply Co. suggests that Clarkson
IS not subject to MSHA’s jurisdiction.
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The Secretary argues that the Clarkson employees cited in these violations entered mine
property and therefore fall under the jurisdiction of the Mine Act. Clarkson’s use of mine roads
alone does not confer MSHA jurisdiction over Clarkson. Sec’y of Labor v. Nat’l Cement Co. of
Cal, Inc., 573 F.3d 788, 795-97 (D.C. Cir. 2009). The Secretary cites numerous Commission
cases to support his assertion; these cases, however, do not hold that an entity such as Clarkson
falls under MSHAs jurisdiction.® The question before me is not whether MSHA has jurisdiction
over the tarping area, but whether MSHA has jurisdiction to issue citations to Clarkson. Even
assuming that MSHA has jurisdiction to issue citations for violations of safety standards that
occur at Ehe tarping area, | find that MSHA does not have jurisdiction to cite Clarkson for that
conduct.

The Secretary focuses upon MSHA’s broad jurisdiction and cites instances where courts
upheld that jurisdiction, but he does not provide precedent or convincing arguments that
Clarkson is an operator or independent contractor that is subject to that jurisdiction. The
Secretary stipulated that Clarkson performed no services at the mine; the Commission
determines jurisdiction of an entity based upon its services performed for the mine. Although
broad, MSHA’s jurisdiction is not universal and must be based upon specific facts.” The
stipulations do not show that Clarkson regularly used the tarping station, but they do show that
any use that occurred was not in service of APAC and was not related to mining. Clarkson’s

® The Secretary cites Calmat Company of Arizona, which focuses upon MSHA
jurisdiction of a dual use area that was used by a batch plant and a mine. 27 FMSHRC 617 (Sept.
2005). In the present case, however, Clarkson does not dispute that the cited area, or the road
appurtenant to the mine, are “at a mine.” At issue is Clarkson’s status as an independent
contractor or mine operator. The Commission did not address this issue in Calmat “[b]ecause the
alleged violations involve an independent contractor performing work on mining equipment
under the direction of a mine employee in a dual-use area[.]” /d at 624. Clarkson is not an
independent contractor and did not work at the direction of APAC or utilize mining equipment.
In Calmat, moreover, MSHA cited the mine operator and not its independent contractor. /d. The
Commission’s analysis in Calmat does not consider the independent contractor status of an
entity; it also does not suggest that MSHA has jurisdiction over Clarkson.

%1 do not reach the issue of whether MSHA has jurisdiction to cite APAC for actions of
Clarkson employees or for actions of any entity at the tarping facility; the issue before me is
whether MSHA has jurisdiction to cite Clarkson as an independent contractor.

> The Secretary argues that his interpretation of the Act should be afforded deference and
MSHA should have jurisdiction over Clarkson; | do not afford that deference. The language of
the Act is clear; for MSHA to exercise jurisdiction, an entity must be an operator or independent
contractor. Clarkson performed no services at a mine and therefore cannot be an operator or
independent contractor. Even if the language were ambiguous, furthermore, the Secretary’s
interpretation could not be afforded deference because it is unreasonable. Bowles v. Seminole
Rock & Sand Co., 325 U.S. 410, 414 (1945); Auer v. Robbins, 519 U.S. 452, 461 (1997); Udall
v. Tallman, 380 U.S. 1, 18 (1965). The Secretary’s interpretation would give MSHA jurisdiction
over every person and entity who steps onto mine property, from children on field trips to
trespassers.
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status as a customer of the quarry,® its operation of the adjacent batch plant, and its use of the
road leading to the mine to access that batch plant do not make it an independent contractor.

Clarkson did not perform services at a mine; therefore, Commission precedent and the
clear language of the Mine Act dictate that Clarkson was neither an operator nor independent
contractor. | find that as a matter of law, Clarkson is entitled to summary decision because
MSHA did not have jurisdiction over Clarkson when it issued the subject citation and orders.

IV. ORDER

I hereby VACATE Citation No. 8760684 and Order Nos. 8760683, 8760685, and
8760686 because MSHA does not have jurisdiction over Clarkson Construction Company, Inc.
Consequently, the Notices of Contest are GRANTED and these cases are DISMISSED as moot.

/s/ Richard W. Manning
Richard W. Manning
Administrative Law Judge

Distribution:

Matthew R. Korn, Esq., Fisher & Phillips, LLP, P.O. Box 11612, Columbia, SC 29211 (certified
mail)

Susan J. Willer, Esq., Office of the Solicitor, U.S. Department of Labor, Two Pershing Square
Building, 2300 Main Street, Suite 1020, Kansas City, MO 64108 (certified mail)

® The Secretary argues that customers of a mine are subject to MSHA jurisdiction. He
cites EI Paso Rock Quarries, Inc., an ALJ decision that is not binding upon me. 1 FMSHRC
2046 (Dec. 1979). That decision, furthermore, does not support the Secretary’s argument. £/
Paso Rock addresses citations issued by MSHA to a mine operator and not a customer or
contractor. 1 FMSHRC at 2048. The Secretary cites numerous decisions that do not support his
position. The Secretary ignores Clarkson’s status as an independent contractor.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
1331 PENNSYLVANIA AVENUE NW, SUITE 520N
WASHINGTON, D.C. 20004

February 23, 2015

SCOTT MCGLOTHLIN, DISCRIMINATION PROCEEDING

Complainant,
Docket No. VA 2014-233-D
V. NORT-CD-2013-04

DOMINION COAL CORPORATION,
Respondent. Mine: Dominion No. 7
Mine ID: 44-06499

ORDER OF CONTINUANCE
AND
ORDER ESTABLISHING FILING SCHEDULE

This discrimination proceeding was previously scheduled for hearing on February 24,
2015, in Pikeville, Kentucky. During telephone conferences with the parties conducted on
February 10 and February 11, 2015, Scott McLothlin’s counsel represented that he intends to file
a motion for summary decision. As discussed below, a preliminary review of the facts reflects
that disposition through summary decision may be appropriate as it is not readily apparent that
there are disputed issues of material fact. Accordingly, the previously-scheduled hearing shall be
continued to permit consideration of McGlothlin’s motion for summary decision and any
opposition filed by Dominion Coal Corporation (“Dominion”).

l. Procedural Background

Section 101 of the Federal Mine Safety and Health Act of 1977, as amended, 30 U.S.C. §
811 (2006) (“the Act™), authorizes the Secretary to promulgate, consistent with the provisions of
section 553 of the Administrative Procedure Act, 5 U.S.C. § 553, “mandatory health or safety
standards for the protection of life and prevention of injuries in coal or other mines.” Part 90 of
the Secretary’s regulations was “promulgated pursuant to section 101 of the Act.” 30 C.F.R. 8§
90.1. Under Part 90, a miner determined by the Secretary of Health and Human Services to have
evidence of the development of pneumoconiosis is given the opportunity to work without loss of
pay in an area of the mine where the average concentration of respirable dust in the mine
atmosphere during each shift to which that miner is exposed is continuously maintained at or
below 1.0 milligrams per cubic meter of air (“mg/m*®”). 30 C.F.R. §§ 90.1, 90.3; see also Goffv.
Youghiogheny & Ohio Coal Co., 8 FMSHRC 1860 (Dec. 1986).
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The anti-discrimination provisions of section 105(c) of the Act provide, in relevant part,
that “[n]o person shall . . . in any manner discriminate . . . or cause discrimination against or
otherwise interfere with the exercise of the statutory rights of any miner . . . [who] is the subject
of medical evaluations and potential transfer under a standard published pursuant to section 101 .
... 30 U.S.C. §815(c)(1).

In February 2013, McGlothlin was an hourly employee at the Dominion No. 7 Mine who
was assigned to operate a continuous miner at a rate of pay ranging from approximately $33.00
to $35.00 per hour. Based on representations made by the parties during the February 10 and
February 11, 2015, telephone conferences, it appears that McGlothlin was granted Part 90 status
in June 2013 based on his medical condition. The parties further represented that McGlothlin’s
pay was reduced to approximately $25.00 per hour, also in June 2013, after he was transferred to
less dusty occupations, including scoop operator and other job duties performed in outby areas of
the mine.

Section 90.103 requires a mine operator to “compensate each [P]art 90 miner at not less
than the regular rate of pay received by that miner immediately before exercising the option
under § 90.3 (Part 90 option; notice of eligibility; exercise of option).” 30 C.F.R. § 90.103
(emphasis added). A fair reading of sections 101 and 105(c)(1) of the Act, as well as 90.103 of
the Secretary’s regulations, reflects that the issue in this proceeding is whether McGlothlin’s
reduction in pay is a violation of section 105(c) of the Act because it interfered with transfer
rights and pay protection accorded to McGlothlin under section 90.103—a regulation
promulgated pursuant to section 101 of the Act.

I1. Parameters for Summary Decision

Commission Rule 67 provides that a motion for summary decision shall be granted if:
“(1) There is no genuine issue as to any material fact; and (2) That the moving party is entitled to
summary decision as a matter of law.” 29 C.F.R. 8 2700.67(b). The issue in this proceeding is
whether McGlothlin’s reduction in pay violated section 90.103 of the Secretary’s regulations.
Given the “immediately before” provision in section 90.103, the material facts necessary for
resolving this matter through summary decision are whether there was, in fact, a
coincidence in time between McGlothlin’s exercise of Part 90 status and his reduction in
pay, and, if so, whether this coincidence in time precluded Dominion from reducing
McGlothlin’s hourly pay. The material dates of McGlothlin’s exercise of Part 90 protection,
and the effective date of the reduction in his hourly rate of pay, are readily ascertainable and
should not be in dispute.

McGlothlin’s motion for summary decision should be limited to the merits of his
discrimination complaint. McGlothlin will have the opportunity to submit a proposal for relief if
Dominion is deemed to be liable. In support of his motion for summary decision McGlothlin
should provide reports of relevant medical evaluations and diagnoses, as well as relevant reports
of objective clinical findings based on, but not limited to, radiographic, MRI, or pulmonary
function studies. McGlothlin should also provide evidence of the date of his exercise of Part 90
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status through relevant copies of his “exercise of option form,” filed pursuant to section 90.3. 30
C.F.R. 8 90.3. To support his alleged pay reduction, McGlothlin should provide relevant pay
stubs reflecting the date and change of his hourly rate of pay.

Any dispute regarding the documentation provided in support of McGlothlin’s motion for
summary decision may be addressed in Dominion’s opposition. In addition, Dominion may
address whether the chronological evidence in this matter satisfies the “immediately before”
provision in section 90.103. Finally, Dominion should address whether the “immediately before”
provision imposes strict liability for any such reduction in pay, or whether McGlothlin must
demonstrate that the reduction was motivated by, or made in contemplation of, his exercise of
Part 90 status.

During the February 11, 2015, telephone conference, the following filing schedule was
established: A motion for summary decision on behalf of McGlothlin must be filed on or before
March 18, 2015; any opposition by Dominion must be filed on or before April 17, 2015;
thereafter, the parties may simultaneously file reply briefs on May 1, 2015.

ORDER

In view of the above, as the parties have been previously informed, IT IS ORDERED
that the February 24, 2015, hearing in this matter IS CONTINUED without date. IT IS
FURTHER ORDERED that the parties shall abide by the above filing schedule for the motion
for summary decision and the opposition, and replies, if any.

/sl Jerold Feldman
Jerold Feldman
Administrative Law Judge

Distribution:

Evan B. Smith, Esq., Wes Addington, Esq., Appalachian Citizens Law Center, Inc., 317 Main
Street, Whiteburg, KY 41858

Tony Oppegard, Esq., P.O. Box 22446, Lexington, KY 40522

David Hardy, Esq., Scott Wickline, Esq., Hardy Pence PLLC, 500 Lee Street East, Suite 701,
P.O. Box 2548, Charleston, WV 25329

lacp
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