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Review was denied in the following cases during the month of July 2015:

Secretary of Labor v. Northern Illinois Service Company, Docket No. LAKE 2013-616-M, et al
(Judge Barbour, June 5, 2015)

Secretary of Labor v. Pocahontas Coal Company, LLC, Docket No. WEVA 2014-395-R (Judge
Miller, June 18, 2015)

There were no cases in which review was granted during the month of July 2015.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

July 23, 2015

MILL BRANCH COAL CORPORATION

V. Docket Nos. VA 2012-435-R

VA 2012-436-R

SECRETARY OF LABOR, VA 2012-439-R

MINE SAFETY AND HEALTH VA 2012-440-R
ADMINISTRATION

BEFORE: Cohen, Nakamura, and Althen, Commissioners!
DECISION
BY THE COMMISSION:

In these contest proceedings, arising under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (2012) (“Mine Act” or “Act”), the Department of Labor’s Mine
Safety and Health Administration (“MSHA?”) issued a citation and multiple orders, including an
imminent danger order, to Mill Branch Coal Corporation after observing deteriorating conditions
in the operator’s Low Splint A Mine. A Commission Administrative Law Judge upheld the
imminent danger order and a citation alleging a significant and substantial (“S&S”)? violation of
an escapeway standard.> 34 FMSHRC 2090, 2137 (Aug. 2012) (ALJ). He also upheld two

! Chairman Jordan and Commissioner Young assumed office after this case had been
considered at a Commission meeting. A new Commissioner possesses legal authority to
participate in pending cases, but such participation is discretionary. Mid-Continent Res., Inc.,

16 FMSHRC 1218, 1218 n.2 (June 1994). In the interest of efficient decision-making,
Chairman Jordan and Commissioner Young have elected not to participate in this matter.

2 The S&S terminology is taken from section 104(d)(1) of the Act, which distinguishes
as more serious any violation that “could significantly and substantially contribute to the cause
and effect of a . . . mine safety or health hazard.” 30 U.S.C. § 814(d)(1).

3 That standard, 30 C.F.R. § 75.380, provides in relevant part:

(d) Each escapeway shall be —

(1) Maintained in a safe condition to always assure
passage of anyone, including disabled persons|.]
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orders alleging S&S violations of standards mandating weekly safety examinations.* Id. The
Judge concluded, however, that the weekly examination violations had not resulted from an
unwarrantable failure to comply with the standards.® Id.

Mill Branch and the Secretary of Labor filed cross-petitions for discretionary review,
which we granted. For the reasons set forth below, we affirm the Judge’s decision: (1)
upholding the imminent danger order; (2) concluding that the violation of the escapeway
standard was S&S; and (3) holding that the operator violated the weekly examination standards.
As to the examination violations, we remand the Judge’s S&S determinations for further findings
and analysis and vacate the Judge’s unwarrantable failure determinations and remand for
findings and analysis consistent with this decision.

I.

Factual and Procedural Backeround

The Low Splint A Mine is an underground coal mine located in Wise, Virginia, which
exists at a middle level between two other mines. The Taggart seam, which lies approximately
250 feet below the Low Splint A Mine, is mined out, and the mine formerly in that seam is now
closed. The mining of the Taggart seam created pressures in the Low Splint A Mine, including
the creation of “floor heave.”®

Mining was performed in the Low Splint A Mine in the following sequence:
development of the Southeast Mains, A Left and B Left sections; retreat mining of the B Left
section; development of the B Right and the 5 West sections; and retreat mining of the 5 West

4 The standard, 30 C.F.R. § 75.364(b), provides in relevant part:

At least every 7 days, an examination for hazardous
conditions . . . shall be made by a certified person . . . at the
following locations:

(1) In at least one entry of each intake air course, in
its entirety, so that the entire air course is traveled.

(2) In at least one entry of each return air course, in
its entirety, so that the entire air course is traveled.

5 The unwarrantable failure terminology is taken from section 104(d)(1) of the Mine Act,
which establishes more severe sanctions for any violation that is caused by “an unwarrantable
failure of [an] operator to comply with . . . mandatory health or safety standards.” 30 U.S.C. §
814(d)(1).

® Floor “heave” is defined as a “rising of the floor of a mine caused by its being too soft
to resist the weight on the pillars.” See Am. Geological Institute, Dictionary of Mining, Mineral,
and Related Terms 258 (2d ed. 1997).
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and B Right sections. On May 21, 2012, the only producing section in the mine was the B Right
section, where retreat mining was being conducted using a continuous miner.’

On May 22, 2012, MSHA Inspector Christopher Cain, accompanied by his supervisor,
Gary Hall, visited the mine in order to conduct a monthly retreat-mining review, a six-month
evaluation of the roof control plan, and a regular underground inspection. Inspector Cain had
driven by the mine the day before and had seen coal coming out of the mine on the stacker belt,
so he knew that production had been occurring. He had previously inspected the mine in January
2012, when another MSHA inspector had asked him to consult on floor heaval along the
Southeast Mains, and a citation had been issued alleging a failure to maintain the roof and ribs
along the No. 5 belt.

Inspector Cain stated that when he arrived, Randy Hensley, who had been acting as
superintendent at the mine since earlier that month, informed him that they were no longer
mining and that they were pulling equipment from the B Right area because the belt could no
longer run. 34 FMSHRC at 2094; 5 Tr. 28-29; 6 Tr. 6.8 Hensley explained that the floor heaval
under the belt had required the belt to be raised to the point that it was too close to the roof to
run. 5 Tr. 29, 40-41, 165, 218. Cain checked the weekly examination book, which did not
describe the conditions described by Hensley.

Cain, Hall, and Hensley travelled toward the face via the No. 3 entry, which was the
secondary escapeway (also referred to as the “return entry” or “alternate escapeway’’), through
the Southeast Mains panel. The secondary escapeway served as the travelway for men and
equipment from the No. 5 belt drive to the working face. Inspector Cain observed that the floor
heaving that he had previously seen in January was worse, and that the ribs had deteriorated
more.

In the A Left panel, they got out of the mantrip and continued on foot. Conditions
worsened, as documented by photographs, and included floor heaval, heaved floor material
scooped and dumped into crosscuts and entries, bent and tilted 100-ton jacks, knocked-out jacks,
and spalling ribs. Some of the jacks had been recently set, as demonstrated by the lack of rock
dust on them. Some jacks had been knocked out and not reset.

When Cain and Hall traveled through the B Right area, they observed seven miners
working underground to remove mining equipment, including one mechanic who was removing
the canopy from a shuttle car. They also observed a “cutter,” or crack, where the roof met the
ribs, indicating deterioration, and they directed that area to be dangered-off. 5 Tr. 170-71.

7 A mine map is attached to this decision as Attachment A.
8 The hearing in this case occurred over two days (June 5, 2012 and June 6, 2012), and

each day has its own transcript that begins on page 1. The transcript for June 5 will be referred
to as “5 Tr.,” and the transcript for June 6 will be referred to as “6 Tr.”
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Inspector Cain asked Hensley if they could use the mantrip to travel through the primary
escapeway (sometimes referred to as the “intake escapeway”). Cain stated that Hensley replied
that the mantrip would not make it through the primary escapeway due to the heaving bottom.

5 Tr. 68-69; S. Ex. F1 at p. 4. As the inspectors walked through the primary escapeway, they
observed conditions similar to those they observed in the secondary escapeway, which they also
documented with photographs. Both inspectors noted that, unlike the secondary escapeway,
there was no evidence that the operator had attempted to scoop the heaving floor. In addition,
there was a roof fall which required the primary escapeway to be re-routed.

After traveling past the roof fall in the primary escapeway, Cain and Hall could not find a
door that would open between the primary and secondary escapeways. Inspector Cain stated that
for 1400 feet they could not find a door that would open and allow access into and out of the
intake escapeway. In addition, he stated that the door positioned just outby the seven drive,
where he had seen miners working, would not open. The doors would not open because of the
pressure exerted on them by the floor heaval.

Before returning to the surface, Cain issued a verbal imminent danger order for the
Southeast Mains and the A Left and B Right areas of the mine due to the excessive pressure in
the area. Once on the surface, Inspector Cain issued one citation and several additional orders.

Following the inspection by Cain and Hall on May 22, there were other visits to the mine
to inspect conditions. On the night of May 22, Daniel McGlothlin, the safety manager for Alpha
Natural Resources, and General Manager John Richardson went into the mine to look at
conditions and to mark the location of the remaining equipment. On May 23, Mill Branch
personnel accompanied state mine inspectors through the area. On May 24, accompanied by
some of the operator’s personnel, Cain and Hall inspected the mine with Mike Gauna, a mine
engineer from MSHA’s Office of Technical Support. On June 1, MSHA went underground
again because the Judge granted a motion permitting the operator’s technical experts to observe
the conditions, and the Judge ordered MSHA representatives to accompany them.

Mill Branch contested the citation and orders, and an expedited hearing was conducted
on: (1) the imminent danger order (Order No. 8178569); (2) Citation No. 8178570, alleging that
the operator failed to adequately maintain the primary escapeway in violation of section
75.380(d)(1) and that the violation was S&S and caused by unwarrantable failure; and (3) Order
Nos. 8178573 and 8178574, alleging that Mill Branch failed to inspect and record in the weekly
examination books the hazards present in the intake and return escapeways in violation of
sections 75.364(b)(1) and (b)(2), and that the violations were S&S and caused by unwarrantable
failures.

After the hearing, the Judge affirmed imminent danger Order No. 8178569 and the S&S
primary escapeway violation alleged in Citation No. 8178570. The Judge concluded that the
inspector did not abuse his discretion in issuing the imminent danger order given: (1) the
conditions that comprised an S&S violation of section 75.380(d) and (2) evidence that there
might be a massive failure of the structural integrity of the mine. He found, however, that the
violation of section 75.380(d) had not resulted from unwarrantable failure. The Judge further
concluded that the operator violated sections 75.364(b)(1) and (b)(2) because there were
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numerous observable hazards in the escapeways that the weekly examiner essentially failed to
recognize, record, or report. The Judge adopted the Secretary’s rationale expressed in his post-
hearing brief that the violations were S&S, but concluded that they were not unwarrantable
because there was some question regarding the length of time that the conditions were known to
the operator and the weekly examiner had not recorded the hazards because they were already
known to the operator.

Mill Branch filed a petition for discretionary review with the Commission, challenging
the Judge’s determinations upholding the imminent danger order, that the violation of section
75.380(d)(1) was S&S, that it had violated sections 75.364(b)(1) and (b)(2), and that those
violations were S&S. The Secretary challenged the Judge’s determination that the violations of
sections 75.364(b)(1) and (b)(2) had not resulted from unwarrantable failures.” The Commission
granted both petitions and heard oral argument.

1I.
Disposition

A. Order No. 8178569 — The Imminent Danger Order

Mill Branch argues that the Judge erred in affirming the imminent danger order because
the Judge failed to properly consider the imminence of the danger associated with the conditions
present, and that there was no objective evidence that a collapse or an emergency situation would
occur in a short time. The operator asserts that Cain’s and Hall’s concerns about the conditions
were belied by the repeated investigations permitted in the area after issuance of the order. In
addition, it contends that the Judge erred in his imminent danger analysis by improperly
assuming the occurrence of an emergency requiring the use of the primary escapeway.

Section 107(a) of the Mine Act provides in relevant part that if an MSHA inspector
“finds that an imminent danger exists, [the inspector] shall . . . issue an order requiring the
operator of such mine to cause all persons . . . to be withdrawn from” the relevant area until the
danger no longer exists. 30 U.S.C. § 817(a). Section 3(j) of the Act defines an “imminent
danger” as a condition “which could reasonably be expected to cause death or serious physical
harm before such condition or practice can be abated.” 30 U.S.C. § 802(j). The Commission has
held that “there must be some degree of imminence to support a section 107(a) order.” Utah
Power and Light Co., 13 FMSHRC 1617, 1621 (Oct. 1991) (“UP&L”). '°

° The Secretary did not challenge the Judge’s determination that the violation of section
75.380(d) had not resulted from an unwarrantable failure. Oral Arg. Tr. at 35-36.

19 In UP&L, the Commission additionally stated that “[t]o support a finding of imminent
danger, the inspector must find that the hazardous condition has a reasonable potential to cause
death or serious injury within a short period of time.” 13 FMSHRC at 1622 (emphasis added).
We clarify that, while it may be necessary in some cases for the condition or practice to be
reasonably expected to cause death or serious injury within a short time in order to show

(continued...)
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The Commission has also recognized that “‘[t]he concept of imminent danger is not
limited to hazards that pose an immediate danger.”” Connolly-Pacific Co., 36 FMSHRC 1549,

10°(,. .continued)
imminence, such a showing is not necessary in all cases. Rather, the Mine Act requires that an
imminent danger be one that “‘could reasonably be expected to cause death or serious physical
harm before [a] condition or practice can be abated.”” See Connolly-Pacific Co., 36 FMSHRC
1549, 1555 (June 2014) (citing 30 U.S.C. § 820(j)) (added emphasis omitted) (upholding an
imminent danger order despite the absence of evidence demonstrating that the cited danger had a
reasonable potential to cause death or serious injury in a short time).

Commissioner Cohen believes that the foregoing analysis is not sufficient to resolve the
tension between our case law and the language of the Mine Act. In fact, the UP&L
Commission’s statement that the injury must have the potential to occur “within a short period of
time” was a departure from earlier Commission and U.S. Court of Appeals holdings that “refused
to limit the concept of imminent danger to hazards that pose an immediate danger.” Rochester &
Pittsburgh Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (citing Freeman Coal Mining Co. v.
Interior Bd. of Mine Op. App., 504 F.2d 741 (7th Cir. 1974); Eastern Assoc. Coal Corp. v.
Interior Bd. of Mine Op. App., 491 F.2d 277, 278 (4th Cir. 1974); Old Ben Coal Corp. v. Interior
Bd. of Mine Op. App., 523 F.2d 25, 33 (7th Cir. 1975)). The court decisions issued prior to
enactment of the Mine Act in 1977 are relevant because the definition of “imminent danger” was
created in the Federal Coal Mine Health and Safety Act of 1969, and was not changed when
Congress enacted the Mine Act in 1977. Cypress Empire Corp., 12 FMSHRC 911, 918 (May
1990).

Now confronted with reconciling these two seemingly competing interpretations,
Commissioner Cohen finds it appropriate to turn to the statutory language of the Mine Act for
assistance. Section 3(j) of the Mine Act defines “imminent danger” as “the existence of any
condition or practice . . . which could reasonably be expected to cause death or serious physical
harm before such condition or practice can be abated.” 30 U.S.C. § 820(j) (emphasis added).
Upon reflection, it appears to Commissioner Cohen that, in interpreting the language of section
3(j), the UP&L Commission assumed that all hazardous conditions or practices which necessitate
the immediate removal of miners can be abated “within a short period of time.” (Without such
an assumption, there would be an obvious conflict between the quoted language of UP&L and
section 3(j) of the Mine Act). He would conclude that the UP&L assumption is incorrect; the
Commission has subsequently recognized that hazards which require the immediate withdrawal
of miners cannot universally be abated in a short period. See Connolly-Pacific Co., 36 FMSHRC
at 1555 (involving an unstable highwall, which because of its extraordinary height could not be
promptly abated).

Accordingly, consistent with Rochester & Pittsburgh Coal Co. and the decisions of the
Seventh Circuit and Fourth Circuit cited therein, Commissioner Cohen would conclude that the
definition in section 3(j) of the Mine Act governs, and that the Secretary is not required to
demonstrate that his inspector believed the cited hazardous condition had a reasonable potential
to cause serious injury within a short period of time in order to sustain the issuance of a section
107(a) withdrawal order.
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1555 (June 2014) (quoting Cumberland Coal Res., LP, 28 FMSHRC 545, 555 (Aug. 2006),
aff’d, 515 F.3d 247 (3d Cir. 2008)). While the danger justifying an imminent danger order need
not be immediate, the danger must be such as to require the immediate withdrawal of miners
because it could reasonably be expected to cause death or serious harm before the danger can be
abated. Freeman Coal Mining Co. v. Int. Bd. of Mine Op. App., 504 F.2d 741, 744-45 (7th Cir.
1974). Thus, the Commission has upheld the issuance of an imminent danger order involving an
extremely hazardous condition that was created by the potential for fall of material from a long-
existing highwall that the operator was not able to abate. Connolly-Pacific, 36 FMSHRC at
1555.

An inspector’s issuance of a section 107(a) imminent danger order is reviewed under an
“abuse of discretion” standard. Island Creek Coal Co., 15 FMSHRC 339, 345-47 (Mar. 1993);
UP&L, 13 FMSHRC at 1622. A section 107(a) order will be upheld if the Secretary proves by a
preponderance of the evidence that the inspector reasonably concluded that an imminent danger
existed. Island Creek, 15 FMSHRC at 346-47. The Commission has explained that a Judge is
not required to accept an inspector’s subjective perception that an imminent danger existed but,
rather, must evaluate whether it was objectively reasonable for the inspector to conclude that an
imminent danger existed. Id. at 346. We review the Judge’s determination of whether the
inspector abused his discretion under a substantial evidence standard. See, e.g., Connolly-
Pacific, 36 FMSHRC at 1555.

With respect to Order No. 8178569, the Judge determined that a reasonable person
possessing a qualified inspector’s education and experience would have been warranted in
issuing an imminent danger order when confronted with the conditions that Inspector Cain found
on May 22 “[g]iven the objective stigmata of dangerous pressure convergence, including floor
heaval, rib collapse, compromised jacks, signs and reports that conditions had significantly
worsened in recent days, and given that [Mill Branch] had in fact stopped mining and was in the
process of retrieving equipment.” 34 FMSHRC at 2129.

In reaching his determination, the Judge made many credibility determinations. On
review, the Judge’s credibility determinations are entitled to great weight and may not be
overturned lightly. Farmer v. Island Creek Coal Co., 14 FMSHRC 1537, 1541 (Sept. 1992);
Penn Allegh Coal Co., 3 FMSHRC 2767, 2770 (Dec. 1981). Because the Judge “has an
opportunity to hear the testimony and view the witnesses[,] he [or she] is ordinarily in the best
position to make a credibility determination.” In re: Contests of Respirable Dust Sample
Alteration Citations, 17 FMSHRC 1819, 1878 (Nov. 1995) (quoting Ona Corp. v. NLRB, 729
F.2d 713, 719 (11th Cir. 1984)), aff’d sub nom. Secretary of Labor v. Keystone Coal Mining
Corp., 151 F.3d 1096 (D.C. Cir. 1998). Nonetheless, we will not affirm such determinations if
they are self-contradictory or if there is no evidence or dubious evidence to support them. Id. at
1881 n.80; Consolidation Coal Co., 11 FMSHRC 966, 974 (June 1989).

Similar to the hazardous conditions in Connolly-Pacific which could not be abated, Mill
Branch had ceased mining and had begun retrieving equipment rather than abating conditions in
the Southeast Mains, A Left, and B Right areas of the mine. Inspector Cain testified that Acting
Superintendent Hensley had informed him that Mill Branch had ceased mining in the B Right
area because the No. 6 belt had been squeezed between the floor and roof and could no longer
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run. 34 FMSHRC at 2094; 5 Tr. 28-29, 40-41, 159. Therefore, Mill Branch was withdrawing its
equipment from the area in order to mine a different section of the mine. 34 FMSHRC at 2094;
5 Tr. 29."

Inspector Cain testified that he issued the imminent danger order because he believed the
mine was “past the point of no return” due to the “squeeze” pressures exerted on the floor, ribs,
and roof.!? 5 Tr. 87-88. He observed that there had been dramatic changes in the mine that had
occurred since he last visited the mine in January, and knew from conversations with Hensley
and Martin that conditions had “dramatically worsened” in the past week or so. 5 Tr. 84-85, 88;
S. Ex. E-1 (Order No. 8178569).

Regarding the floor conditions, Inspector Cain observed floor heaval that reduced the
height and width of the area, and affected mandoors. Although the average height of an entry in
the mine area was 5 feet, the secondary escapeway had been reduced to a height of 35 to 36
inches in most places, and 25 inches at one place. 5 Tr. 32, 75-76, 101, 146. In the primary
escapeway, Cain and Hall observed floor heaval almost to the mine roof. 5 Tr. 181; S. Ex. B-7.
Inspector Cain testified that Hensley had acknowledged that the mantrip would not fit in the
primary escapeway. 34 FMSHRC at 2096; 5 Tr. 68, 107; S. Ex. F-1 at p. 4. The heaving had
caused the mandoors between the primary and secondary escapeways to be inoperable for
approximately 1400 feet. 5 Tr. 80-81, 100, 140, 189. Inspector Cain also testified that the door
just outby the 7 drive where miners were working would not open. 5 Tr. 141.

The floor heaval also impacted jacks set throughout the area to provide support. 5 Tr. 36,
61. Cain and Hall observed multiple 100-ton jacks that had bent because of the floor heaval. 5
Tr. 36-39, 185-86, 210; S. Ex. B-18. Cain and Hall observed jacks in the secondary escapeway
that had been recently set, as evidenced by their lack of rock dust, and that were already leaning
due to pressures exerted in the area. 5 Tr. 58, 185; S. Ex. B-14. In addition, the inspectors
observed that jacks had been knocked out but not reset in the secondary escapeway. 5 Tr. 61,
217-19; S. Ex. B-18.

' Hensley testified that the decision was made to stop mining the B Right section on
May 22 not because of the impossibility of further mining in the B Right section but because the
4 West area was ready to mine. 6 Tr. 8, 51. The Judge discredited Hensley’s testimony. 34
FMSHRC at 2131. We see no reason to overturn the Judge’s credibility determination. As the
Judge found, one of the operator’s witnesses, Alpha Natural Resources Safety Manager
McGlothlin, testified that he had learned of the equipment being withdrawn from the area
“because of excessive floor heave.” Id.; 5 Tr. 304.

12 The Judge credited Inspector Cain’s testimony, as corroborated by the testimony of
Hall and Gauna, regarding the conditions observed and the reasonable inferences drawn from
such observations. 34 FMSHRC at 2133. We find no reason to overturn the Judge’s credibility
determination. As the Judge found (id. at 2131, 2133), and as set forth more fully below, the
testimony of these witnesses was internally consistent, consistent with each other, and Cain’s
testimony was corroborated by his contemporaneous field notes. See, e.g., 5 Tr. 58-59, 78, 180-
81, 185; S. Ex. F-1. Moreover, Safety Manager McGlothlin also testified, “If I'd went through
that area, I’d say, ‘we’re pulling out of there.”” 5 Tr. 312.
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The floor heaval impacted the safe accessibility of the lifelines in the escapeways. In the
primary escapeway, floor heaval was directly under the lifeline. 5 Tr. 72-74; S. Ex. B-1. In the
secondary escapeway, the lifeline was positioned against the left rib where supports had been
compromised and not reset. 5 Tr. 60-61; S. Ex. B-17.

Regarding the rib conditions, Cain and Hall observed ribs deteriorating on both sides of
the primary escapeway (5 Tr. 72, 78, 180; S. Ex. B-6) as well as ribs deteriorating in the
secondary escapeway (5 Tr. 53, 183-84; S. Exs. B-8, B-10). When asked whether pictures taken
in the primary escapeway by the inspectors showed “pretty major rib sloughage,” Acting
Superintendent Hensley admitted that they did and that walking over the sloughage when using
the lifeline would be hazardous. 6 Tr. 50-51; S. Ex. B-6.

As to the roof conditions, Inspector Cain observed that there were areas of roof fall that
required the re-routing of the primary escapeway. 5 Tr. 80-81, 98-100, 142; S. Ex. A-3. A roof
fall occurred in the primary escapeway on April 25, less than a month before the inspection. 5
Tr. 99; S. Ex. A-3. Moreover, the inspectors observed in the secondary escapeway a “cutter,” or
crack, where the roof met the ribs, in a crosscut near the 7 drive. 5 Tr. 170-71. The cutter
required the inspectors to have the area dangered-off. 5 Tr. 170. Donald Jacobs, the senior
manager of geology at Alpha Natural Resources (6 Tr. 144), testified that “typically in the mine,
before when we’ve had roof failure, you would typically see cutters where the roof [was]
breaking up.” 6 Tr. 156-57. Mill Branch acknowledged that there was a cutter at the 7 drive. 6
Tr. 16-17; MB Br. at 15 n 4.

Gauna corroborated the conditions observed by Cain and Hall, explaining that the overall
stability of the area was negatively impacted by the pillar and floor failure. He testified that
conditions of closure, or the coming together of the roof and floor, were created by the retreat
mining of the B Left and 5 West areas, and that these two areas of failure were trying to merge.
5 Tr. 235-36, 238, 240-42. Gauna observed that there was pillar system failure along the 6 belt
area, which is an area between the B Left and 5 West sections. 5 Tr. 241-42; S. Ex. C at p. 2.
He stated that “when you see this type of floor heave and you see this type of pillar degradation,
it’s a combination pillar failure and floor failure that’s happening simultaneously.” 5 Tr. 234.
He explained, “[w]hen you’re in a system failure like this, things can become unpredictable,”
and that “you’ve lost control in the overall stability.” 5 Tr. 242. Gauna testified that the operator
should have pulled its equipment out sooner because closure is “a trap waiting to happen. It’s
like a fish trap.” 5 Tr. 257. He explained that closure could happen at an “indeterminate time,”
which could be “instantaneous,” and that it was the first time he had seen miners working in an
area with that degree of failure. 5 Tr. 243-44, 258, 260-61.

In contrast, the operator’s expert witness, David Newman, testified that the roof was
stable, that the area had reached a state of equilibrium after mining had ceased, and that there
were no stability related issues. 6 Tr. 177-78, 185-86, 197-98. In reaching his conclusion,
Newman relied upon modeling and checking eleven “bore holes,” or holes that previously had
been drilled into the roof of the secondary escapeway. 6 Tr. 165-68, 179-85; MB Ex. LS-4.

There is ample evidence in the record to support the Judge’s crediting of Gauna’s
testimony over that of Newman. 34 FMSHRC at 2129 n. 22, 2132. The Judge credited Gauna’s
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testimony that the model relied upon by Newman was flawed because the modeling program
incorrectly assumed that the roof and floor were of the same material. 34 FMSHRC at 2118,
2129 n.22. Gauna testified that the model did not accurately display the global stability because
it overstated the stability of the pillars. 6 Tr. 236. He explained that the pillars could not be
stable because they were on a soft floor, and the model did not work with conditions involving a
soft floor. 5 Tr. 254; 6 Tr. 237-38. On cross-examination, Newman admitted that the model
assumed that the roof and floor were composed of the same rock, although that was not the case
at the mine. 6 Tr. 193-94.

Besides finding that the model Newman relied upon was flawed as applied to the mine’s
conditions, the Judge found that Newman spent little or no time assessing the primary
escapeway. 32 FMSHRC at 2132. Newman admitted that he traveled in the secondary
escapeway and did not witness conditions in the primary escapeway. 6 Tr. 158.

In addition, the Judge found that Newman’s “narrow focus on the ‘stability of the
immediate roof” raised questions regarding his conclusions about the mine’s global stability.”
34 FMSHRC at 2132. The Judge gave limited weight to Newman’s testimony that the cessation
of mining had lessened stresses on the roof and that a state of equilibrium had been attained, and
found more persuasive Gauna’s testimony “regarding the unpredictable nature of the global
environment at Low Splint A, even after the work stoppage.” 34 FMSHRC at 2130.

The Judge’s credibility determination is supported by the record. MSHA witnesses
testified that the miners removing the equipment were in danger even though mining had
ceased.”® Inspector Cain testified that in order to remove the feeder, the operator would have to
use the continuous miner or scoop to make the entry large enough. 5 Tr. 156-57. Acting
Superintendent Hensley admitted that the operator might have had to use the continuous miner to
get the feeder out of the mine. 6 Tr. 8. Hall testified that as miners moved equipment out and
removed the floor in order to clear the equipment, he did not know what was going to trigger a
collapse. 5 Tr. 189. He explained that “[t]he ribs are already failed . . . if you continue to let
them move that material, . . . I just couldn’t predict when it would have a failure.” 5 Tr. 189.
Moreover, even if the equipment could be removed, an examiner would still need to travel
through the area to perform weekly examinations. 6 Tr. 143.

13 Tt is understandable than an operator desires to retrieve expensive mining equipment
and machinery before abandoning a section. However, the operator must make that decision
before conditions deteriorate to the level of an imminent danger. Once there is a reasonable
expectation that the integrity of the mine environment has been compromised and a collapse
could occur at any moment, miners must be withdrawn. Equipment may be replaced, the lives of
the miners may not.
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Accordingly, we affirm the Judge’s determination that Inspector Cain did not abuse his
discretion in issuing Order No. 8178569 as supported by substantial evidence.'*

B. Citation No. 8178570 — Primary Escapeway Violation

The Commission has recognized that a violation is S&S if, based on the particular facts
surrounding the violation, there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature. See Cement Div., Nat’l Gypsum Co.,
3 FMSHRC 822, 825 (Apr. 1981). In Mathies Coal Co., 6 FMSHRC 1 (Jan. 1984), the
Commission further explained:

In order to establish that a violation of a mandatory safety standard
is significant and substantial under National Gypsum, the Secretary
of Labor must prove: (1) the underlying violation of a mandatory
safety standard; (2) a discrete safety hazard — that is, a measure of
danger to safety — contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will result in an injury;
and (4) a reasonable likelihood that the injury in question will be of
a reasonably serious nature.

Id. at 3-4 (footnote omitted); accord Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d 133, 135 (7th
Cir. 1995); Austin Power, Inc. v. Secretary of Labor, 861 F.2d 99, 103 (5th Cir. 1988) (approving
Mathies criteria).

4 We do not find convincing Mill Branch’s argument that MSHAs actions in permitting
later investigations are inconsistent with the issuance of the imminent danger order. MB Br. at
17. The unavoidable risk posed by investigating conditions, as permitted by the Mine Act, state
law, and the Judge’s order, does not undermine an inspector’s reasonable belief that an imminent
danger existed at the time when the order was issued. Cf. Wyoming Fuel Co., 14 FMSHRC
1282, 1292 (Aug. 1992) (stating that although some “imminently dangerous conditions may
require abatement that poses a degree of unavoidable risk to miners|[, tJhe fact that such actions
are necessary to abate a condition . . . does not mean that the condition does not pose an
imminent danger”).

Further, we need not reach the operator’s argument that the Judge erred by assuming the
occurrence of an emergency in his imminent danger analysis. Although the Judge considered the
S&S violation of section 75.380(d)(1) in his imminent danger analysis, he set forth conditions
existing outside of those cited as violative of section 75.380(d)(1) that justified issuance of the
imminent danger order. See 34 FMSHRC at 2129.
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The Judge concluded that the primary escapeway violation described in Citation No.
8178570 was S&S. 34 FMSHRC at 2126. In satisfaction of the first Mathies factor, he found
that the operator had failed to maintain the primary escapeway in a safe condition to always
assure passage of anyone, including disabled persons, as required by section 75.380(d)(1). Id.
Regarding the second factor, the Judge determined that the violation contributed to a discrete
safety hazard in that miners did not have a safe means of escaping during an emergency at the
mine. /d. He concluded that the inability of miners, disabled or otherwise, to escape quickly
was reasonably likely to cause a serious injury in satisfaction of the third factor. /d. Finally, the
Judge found that the fourth factor had been satisfied because the inability of miners to get out
quickly and safely in emergency conditions would clearly lead to a reasonable likelihood of
injuries that would be of a reasonably serious nature. Id. at 2127.

Mill Branch disputes the Judge’s findings with respect to the second and third Mathies
factors. It argues that the Judge should have used a sliding scale in considering the difficulty of
using the escapeway — that is, a consideration that what constitutes a quick escape in a coal seam
with a height of 36 inches is different from what is considered for a coal seam with a height of
six feet — and that it was only required to have an escapeway that was approximately three feet
high. The operator further contends that the Judge failed to consider that potential fire sources
were removed from the area.

We have recognized that the need for adequate escapeways will only arise in the context
of an emergency evacuation from the mine and that the S&S nature of an escapeway violation
must be considered in the context of an emergency. Spartan Mining Co., 35 FMSHRC 3505,
3508-09 (Dec. 2013). Therefore, we conclude that the Judge accurately described the relevant
hazard contributed to by the violation as delayed escape from the mine during an emergency.

We further conclude that substantial evidence supports the Judge’s S&S determination.
The record reveals the existence of floor heaval directly under the lifeline in the primary
escapeway. 5 Tr. 72-74; S. Ex. B-1. In addition, the floor heaval in the primary escapeway was
not being scooped, as it was in the secondary escapeway. 5 Tr. 76-77, 180-82. Doors were
damaged between the primary and secondary escapeways, thus preventing access between the
escapeways for approximately 1400 feet. 5 Tr. 140. The operator’s Acting Mine Superintendent
admitted that the floor heaval made travel through the area slower and more difficult in an
emergency situation. 6 Tr. 45. Moreover, Bruce Martin, the operator’s weekly examiner,
testified, “[y]ou could get a stretcher down there[,] but you couldn’t carry it.” 6 Tr. 113.
McGlothlin similarly testified that travel through the primary escapeway with a stretcher
“wouldn’t have been easy,” and that travel through the area would be difficult. 5 Tr. 278-79,
307. Thus, there is clearly substantial evidence that the cited conditions would contribute to a
delayed escape during an emergency, particularly for disabled miners, and the delay in escape
would be reasonably likely to lead to serious injury.

We do not find persuasive Mill Branch’s argument that the Judge should have used a
sliding scale in considering the difficulty in using the escapeway since it was only required to
have an escapeway that was approximately three feet high. In the primary escapeway, inspectors
observed floor heaval almost to the mine roof. 5 Tr. 181; S. Ex. B-7. Cain testified that he had
difficulty traveling through the primary escapeway even without a stretcher. 5 Tr. 147. Such
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evidence amounts to substantial evidence demonstrating a reasonable likelihood of injury under
the cited conditions regardless of how low the escapeway was permitted to be. Accordingly, we
affirm the Judge’s determination that the violation of section 75.380(d)(1) alleged in Citation No.
8178570 was S&S.

C. Order Nos. 8178573 and 8178574 — Weekly Examination Violations

1. Whether the Judge correctly determined that Mill Branch violated 30
C.F.R. §§ 75.364(b)(1) and (b)(2)

Orders Nos. 8178573 and 8178574 allege violations of sections 75.364(b)(1) and (b)(2)
because the weekly examiner failed to recognize and record in the weekly examination book
hazardous conditions existing in the intake and return escapeways, respectively. The Judge
upheld the violations because there were numerous observable hazards in the escapeways that
the weekly examiner essentially failed to recognize, record, or report.!> 34 FMSHRC at 2135,
2136.

As noted above, hazardous conditions in both the primary and secondary escapeways
justified the issuance of an imminent danger order. There is substantial evidence in the record
that, although such conditions had existed for some time and the operator was aware of them, the
conditions had not been reported in the weekly examination book before the May 22 inspection
other than the entry on May 8 that the “bottom was hooving in some places.” S. Ex. G, at2; 5
Tr. 112. The return escapeway had three generations of stopping lines that had been crushed out,
rebuilt, and re-patched. 5 Tr. 107-08, 119, 241. The primary escapeway also had damage and
rehabilitation to stoppings. 5 Tr. 108. The conditions of the stoppings had existed for some
time. 5 Tr. 194-95, 257. In addition, there is evidence in the record that the belt had to be
repeatedly raised in May due to the extreme floor heaval that caused the belt rollers to stop
turning.'® 6 Tr. 88-89; 5 Tr. 33-34; S. Exs. B-23 through B-28. There were tracks over the floor
heaval in the primary escapeway, indicating that the examiner had passed through the area and
was aware of the deteriorating conditions. 5 Tr. 77; S. Ex. B-5. Moreover, Cain testified that
Hensley knew that a four-wheeler mantrip could not make it through the primary escapeway. 5
Tr. 69, 85. Such evidence amounts to substantial evidence supporting the Judge’s determination

15 The orders do not allege violations of 30 C.F.R. §§ 75.363 or 75.364(h), which pertain
to recordkeeping requirements for examinations. Operator’s counsel confirmed that Mill Branch
does not argue that an improper standard was cited. Oral Arg. Tr. at 65-66. Accordingly, we do
not reach the issue.

16 Although Hensley testified that the belt had to be raised only one time (6 Tr. 52),
weekly examiner Martin testified that the belt was repeatedly raised in May, although he did not
know how many times. 6 Tr. 88-89. The Judge found Hensley to be less than fully credible, and
we affirm the Judge’s credibility determination. 34 FMSHRC at 2131.
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that Mill Branch violated section 75.364(b)(1) and (b)(2) by failing to recognize, record, or
report hazardous conditions in the escapeways.!”

2. Whether the Judge correctly determined that the violations were S&S

With respect to each violation, the Judge, in a single sentence, adopted the rationale of
the Secretary in concluding that the violations were S&S. 34 FMSHRC at 2136.

The Commission requires that a Judge analyze and weigh all probative record evidence,
make appropriate findings, and explain the reasons for his or her decision. Mid-Continent Res.,
Inc., 16 FMSHRC 1218, 1222 (June 1994). The D.C. Circuit has explained that, “[p]erhaps the
most essential purpose served by the requirement of an articulated decision is the facilitation of
judicial review.” Harborlite Corp. v. ICC, 613 F.2d 1088, 1092 (D.C. Cir. 1979). Without
findings of fact and adequate justification for the conclusions reached by a Judge, we cannot
perform our review function effectively. Anaconda Co., 3 FMSHRC 299, 300 (Feb. 1981)
(citations omitted).

The Commission has recognized that “wholesale incorporation of a litigant’s brief is a
questionable judicial practice.”'® Energy West Mining Co., 16 FMSHRC 1414, 1419 n.8 (July
1994). Here, the Judge failed to set forth his findings of fact, indicating which evidence he
weighed and any credibility determinations he made, as well as any other reasons for concluding
that the violations were S&S. Rather, the Judge adopted the reasoning of the Secretary set forth
in a post-hearing brief. Without the Judge’s findings and explanations, we are unable to
effectively perform our review function. Accordingly, we remand this matter to the Judge so
that he may set forth his analysis and findings supporting his determination that Mill Branch’s
violations of sections 75.364(b)(1) and (b)(2) were S&S.

3. Whether the Judge correctly determined that the violations did not result
from unwarrantable failure

The Judge concluded that the weekly examiner’s conduct in not recording the conditions
alleged in Order Nos. 8178573 and 8178574 did not result from unwarrantable failure. 34

7" We find unpersuasive Mill Branch’s argument that the orders fail to sufficiently
identify hazardous conditions. Section 104(a) requires that each “citation shall be in writing and
shall describe with particularity the nature of the violation .. ..” 30 U.S.C. § 814(a). We have
recognized that the requirement for specificity serves the purpose of allowing the operator to
discern what conditions require abatement, and to adequately prepare for a hearing on the matter.
Cyprus Tonopah Mining Corp., 15 FMSHRC 367, 379 (Mar. 1993) (citations omitted). Mill
Branch’s extensive examination and cross-examination of witnesses concerning the cited
conditions demonstrate that Mill Branch was able to adequately prepare for trial and knew what
conditions would have required abatement. See Asarco Mining Co., 15 FMSHRC 1303, 1306
(July 1993).

18 The document setting forth the rationale for the Judge’s decision, that is, the
Secretary’s post-hearing brief, is not easily accessible to a reader of the decision.
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FMSHRC at 2136. The Judge reasoned that the operator’s justification for not recording the
hazards, that is, because the hazards were well known, was more “the result of ignorance,
misunderstanding, and incompetence than that of intentional misconduct or reckless disregard.”
Id. The Judge further noted that “there remain[] some questions as to the length of time [that]
the conditions were known to the operator.” Id.

Whether conduct is “aggravated” for purposes of unwarrantable failure is determined by
looking at all of the facts and circumstances of each case, including: (1) the extent of the
violative condition, (2) the length of time that it has existed, (3) whether the violation posed a
high risk of danger, (4) whether the violation was obvious, (5) the operator’s knowledge of the
existence of the violation, (6) the operator’s efforts in abating the violative condition, and (7)
whether the operator has been placed on notice that greater efforts are necessary for compliance.
See McCoy Elkhorn Coal Corp., 36 FMSHRC 1987, 1993 (Aug. 2014); Manalapan Mining Co.,
35 FMSHRC 289, 293 (Feb. 2013); 10 Coal Co., 31 FMSHRC 1346, 1351 (Dec. 2009); Cyprus
Emerald Res. Corp., 20 FMSHRC 790, 813 (Aug. 1998), rev’'d on other grounds, 195 F.3d 42
(D.C. Cir. 1999).

The Commission has repeatedly made clear that it is necessary for a Judge to consider all
relevant factors in determining whether an unwarrantable failure to comply with a standard has
occurred. Coal River Mining, LLC, 32 FMSHRC 82, 89 (Feb. 2010); San Juan Coal Co., 29
FMSHRC 125, 129-30 (Mar. 2007); Windsor Coal Co., 21 FMSHRC 997, 1001 (Sept. 1999)
(remanding an unwarrantable determination for further analysis and findings when the Judge
failed to analyze all factors). While a Judge may determine, in his or her discretion, that some
factors are not relevant, or may determine that some factors are much less important than other
factors under the circumstances, all of the factors must be taken into consideration and at least
noted by the Judge. /0 Coal, 31 FMSHRC at 1351.

Although the Judge set forth the factors that must be considered in an unwarrantable
failure determination (34 FMSHRC at 2126), he failed to set forth his findings and analysis
applying them. See id. at 2135-36.

Moreover, the Judge erred in accepting as a mitigating circumstance the examiner’s
justification that he did not record the hazardous conditions because he believed they were
known to the operator. In promulgating the examination regulations, MSHA recognized that
“[e]ffective examinations are the first line of defense to protect miners working in underground
coal mines.” 77 Fed. Reg. 20700, 20702 (Apr. 6, 2012). Cain and Hall explained that the
purpose of an examination and the recording of a hazard is clear communication of any hazards,
so that miners and management are not surprised by conditions, know whether they have a safe
way out of the mine, and have an opportunity to address the hazardous conditions. 5 Tr. 114-15,
197. Effective examinations and the recording of hazards are particularly important with
“worsening conditions,” which the Judge found to be occurring in the mine. 34 FMSHRC at
2124. The weekly examiner’s determination that conditions did not need to be recorded
deprived miners of an important first line of defense and amounted to an aggravating factor.
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Accordingly, we vacate the Judge’s unwarrantable failure determinations. We remand
this matter to the Judge so that he may apply the factors described herein, setting forth his
analysis and findings consistent with this decision.

I11.
Conclusion

For the reasons discussed above, we affirm the Judge’s decision upholding Order No.
8178569, concluding that the violation of section 75.380(d)(1) alleged in Citation No. 8178570
was S&S, and holding that the operator violated sections 75.364(b)(1) and (b)(2) as alleged in
Order Nos. 8178573 and 8178574. However, we remand the Judge’s S&S determinations with
respect to Order Nos. 8178573 and 8178574 so that he may set forth findings and analyses
supporting his S&S determinations. Finally, we vacate the Judge’s determinations that the
violations of section 75.364(b)(1) and (b)(2) did not result from unwarrantable failures and
remand for findings and analyses consistent with this decision.

Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner

Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

William I. Althen
William 1. Althen, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

July 15, 2015

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINSTRATION (MSHA) Docket Nos. WEVA 2014-395-R
WEVA 2014-1028
V.

POCAHONTAS COAL COMPANY, LLC

BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
ORDER
BY: Jordan, Chairman; Young, Nakamura, and Althen, Commissioners

These matters arise under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2012). On July 8, 2015, the Secretary filed a Petition for Certification for
Interlocutory Review pursuant to Commission Procedural Rule 76, 29 C.F.R. § 2700.76 and a
motion to stay proceedings below. This petition seeks review of the Administrative Law Judge’s
June 18, 2015, Order Denying the Secretary’s Motion to Reconsider and Order Denying Motion
to Stay the Court’s May 22 Order. In her July 2, 2015, Order, the Judge denied interlocutory
review of the June 18 Order.

On July 10, 2015, Pocahontas Coal Company, LLC (“Pocahontas’) submitted a letter
objecting to the arguments in the Secretary’s petition. Pocahontas also filed on that day a
Response in Opposition to the Secretary’s Motion for Stay and Emergency Stay.

This case involves a challenge by Pocahontas to a Pattern of Violations Notice (“POV
Notice”) issued on October 24, 2013. The operator served notices of deposition on several
attorneys in the Secretary of Labor’s Office of the Solicitor, and the Secretary in turn filed a
motion for a protective order, which the Judge granted in part and denied in part. In her May 22,
2015, and June 18, 2015, Orders, the Judge required the Secretary to produce a deponent from
the Mine Safety and Health Administration and, ordered that if the operator could not ascertain
the necessary facts from the deposition, it should propound interrogatories to the Secretary for
the purpose of discovering facts related to the selection of the citations and orders that were
listed in the POV notice. May 22 Order at 11-12; June 18 Order at 5.
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In its opposition to the Secretary’s Motion for Stay and Emergency Stay, the operator
states that final written discovery was served upon the Secretary on July 7, 2015. It clarified that
this encompassed two requests for production of documents.! We understand this to mean that
the interrogatories contemplated by the Judge’s Orders of May 22 and June 18 were not served
on or before July 10, 2015.

Commission Rule 76(a) provides that interlocutory review is a matter of sound discretion
of the Commission, and that the Commission may grant interlocutory review upon a
determination that the judge’s interlocutory ruling involves a controlling question of law and
immediate review will materially advance the final disposition of the proceeding. 29 C.F.R.
§ 2700.76(a).

Upon consideration of the Petition for Interlocutory Review, we have determined that
immediate review would not materially advance the final disposition of the proceeding. 29
C.F.R. § 2700.76(a)(2). We therefore deny the petition.

Mary Lu Jordan
Mary Lu Jordan, Chairman

Michael G. Young
Michael G. Young, Commissioner

Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

William 1. Althen
William I. Althen, Commissioner

! We note that in her May 22, 2015, Order, the Judge stated that if the Secretary objected
to the operator’s request for production of documents, the Secretary could submit them to the
Judge for in camera review. May 22 Order at 11.

37 FMSHRC Page 1400



Commissioner Cohen, dissenting:

I respectfully dissent from my colleagues’ decision to deny the Secretary’s Petition for
Interlocutory Review and Motion for Stay.

Much of the defense of Pocahontas Coal in this case is based on the allegation that the
Secretary’s decision to issue the Notice of Pattern of Violations (“POV”) against it was arbitrary
and capricious. See, Pocahontas’ Memorandum of Law in Support of Motion for Summary
Decision. In furtherance on that theory of defense, Pocahontas has sought very broad discovery,
including depositions of Heidi W. Strassler, Associate Solicitor for Mine Safety and Health,
Jason S. Grover, Trial Counsel for the Mine Safety and Health Division of the Office of the
Solicitor, Douglas N. White, Associate Regional Solicitor for the Arlington Regional Office of
the Solicitor, and Robert S. Wilson, MSHA Counsel for the Arlington Regional Office of the
Solicitor. The Notices of Deposition for these four high-ranking government attorneys required
them to produce their “entire file, including but not limited to, any and all notes, documents,
memoranda, email correspondence, and any other correspondence in [their] possession which
relates in any manner to [their] knowledge as to why Pocahontas Coal Company’s Affinity Mine
received POV Written Notice Number 7219153 on October 24, 2013, ...” See, Secretary of
Labor’s Motion for Protective Order, Exhibits A, B, C and D. Not surprisingly, the Secretary
resisted this discovery on the basis of the deliberative process privilege, work product doctrine,
and attorney-client privilege.

It is clear from the record in this case that the Administrative Law Judge has been
mindful of these privileges, and has sought to protect the Secretary from disclosure of “internal
deliberations involving opinions, thoughts, conclusions and legal theories.” See, Order Granting
in Part & Denying in Part the Secretary’s Motion for a Protective Order, May 22, 2015 (“the
May 22 Order”), at 5, 10. However, the Judge’s discovery orders in this case contain, in my
view, a fundamental flaw which should be corrected before the case proceeds.

Pocahontas’ challenge to the POV Notice based on the Secretary’s action being arbitrary
and capricious (or, to use the Judge’s phrasing, an abuse of discretion) goes to the process by
which the POV Notice was issued. As the Judge recognized, there were actually two processes
involved in the issuance of the POV Notice to Pocahontas. /d., at 3. One process involved the
selection of Pocahontas to receive a POV Notice. The other process involved the actual content
of the Notice — the selection of 42 alleged S&S violations, out of the overall 124 S&S citations
and orders which had been issued to Pocahontas during the 12-month review period, and the
ordering of those 42 alleged S&S violations into two distinct alleged patterns.

All of the discovery which is presently at issue involves the second of these two
processes. The Judge determined that Pocahontas would be permitted discovery as to both of
these processes, including “the selection and grouping of the 42 enforcement actions listed in the
NPOV.” Id., at 6. 1 believe that it was error to permit discovery as to the selection and grouping
of the 42 enforcement actions included in the POV Notice.
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Arguably, the first process — the determination that an operator should be given a POV
Notice — is subject to analysis for being arbitrary and capricious or an abuse of discretion. It is
conceivable, for example, that a particular MSHA District Manager wants to put the screws to a
particular operator and so engineers that operator being given a POV Notice. But no allegation
of this nature is before the Commission in this Petition for Interlocutory Relief. Thus, there is no
need at this time for the Commission to consider the scope of “arbitrary and capricious” or
“abuse of discretion” as applied to the determination that Pocahontas be given a POV Notice.

However, the second process is different. It has nothing to do with the identification of
Pocahontas as an operator which should receive a POV Notice — that decision has already been
made. The second process involves the parameters of the POV Notice to be given to an already-
determined operator. In the second process, the Secretary determines which of a very large
number? of alleged S&S violations to rely on, and how to group them.

Fundamentally, the second process involves the Secretary’s strategic and tactical
decisions as to how it intends to prove the POV. Since this process occurs after the decision to
identify a particular operator to receive a POV Notice, the selection of particular violations to
include in the POV Notice is irrelevant to that decision. The second process inherently involves
prosecutorial discretion. As such, it is beyond review by the Commission.

Moreover, the decisions here necessarily involve lawyers in the Solicitor’s Office, since
these are the people responsible for the litigation when the contested POV Notice comes before
the Commission.® Discovery involving communications among lawyers in the Solicitor’s Office,
and between the Solicitor’s Office and MSHA personnel, necessarily implicates some
combination of the deliberative process privilege, the work product doctrine and attorney-client
privilege.

2 The Secretary’s screening criteria do not permit an operator to even be considered for a
POV Notice unless at least 50 S&S citations and orders have been issued against it in the most
recent 12 month period. MSHA, Pattern of Violations Screening Criteria - 2013.
http://www.msha.gov/POV/POV ScreeningCriteria2013.pdf.

3 In the May 22 Order, the Judge stated, “On April 1, 2015, Pocahontas, after taking the
deposition of Kevin Stricklin, the MSHA Administrator, first learned that it was the attorneys in
the Solicitor’s Office, not MSHA personnel, who selected the 42 enforcement actions to be
included in the NPOV.” May 22 Order, at 6. For Pocahontas to claim that it did not previously
know that the Solicitor’s Office was involved in the selection of the 42 enforcement actions is
akin to the scene in “Casablanca” where Captain Renault announces he is “shocked” to learn that
gambling takes place in Rick’s Café Americain.
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The Judge has limited the remaining discovery in this case to “facts” as distinct from
“[i]nternal thoughts, opinions and conclusions.” May 22 Order, at 11. In my view, the discovery
should have been limited before it got to this point. I would grant the Secretary’s Petition for
Interlocutory Review and Motion for Stay in order to give the Commission the opportunity to
rule on this very important and delicate issue involving discovery into matters involving
prosecutorial discretion.

Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
1331 PENNSYLVANIA AVE., N.W., SUITE 520N
WASHINGTON, DC 20004-1710
TELEPHONE: 202-434-9933 / FAX: 202-434-9949

July 2, 2015
PORTABLE, INC,, EQUAL ACCESS TO JUSTICE
Applicant, PROCEEDING
V. Docket No. EAJA 2015-1-M
Formerly WEST 2013-526-M
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH Mine ID: 24-02016
ADMINISTRATION (MSHA), Mine: Wash Plant
Respondent.
DECISION
Before: Judge Moran

Portable, Inc. (“Portable”), Applicant in this matter, has filed an application for an award
of fees and expenses under the Equal Access to Justice Act (“EAJA”), contending that the
Secretary of Labor’s action in WEST 2013-526-M was not substantially justified. Thereafter, the
Secretary filed an Objection to the Application. Portable then filed a reply and the Secretary
submitted a short surreply. Initially, the Secretary’s Objection challenged both Portable’s claim
that the Secretary was not substantially justified in proceeding against it as well as the fees and
expenses sought. However, the Secretary’s surreply reduced the issues to be resolved to the
substantial justification question, the Secretary having conceded, upon reviewing the additional
information provided by Portable in its reply, that Portable had subsequently provided additional
information in the Declarations attached to its latest brief, which sufficed to show that it incurred
the attorney fees and costs which it seeks. As a consequence of that additional supporting
information, the Secretary’s surreply stated that he “concedes that Portable is eligible for an
award, as it meets the size criteria and has incurred fees in defense of an action on which it was
the prevailing party,” while maintaining that, on the merits, it is not entitled to such an award.
Surreply at 1.

For the reasons which follow, the Court finds that the Secretary’s action was not
substantially justified and awards the fees sought by Portable.
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Background

As set forth in the Court’s December 5, 2014, decision in WEST 2013-526-M, Sec’y of
Labor v. Portable, Inc., 36 FMSHRC 3249, 3250 (Dec. 2014) (ALJ), MSHA’s Dennis Bellfi
arrived at Portable Inc.’s mine on August 16, 2012, to perform a general inspection. Bellfi’s
inspection was delayed by approximately one-half hour. /d. at 3251. As a consequence of the
delay, MSHA contends that Portable unreasonably delayed the inspection, in violation of section
103(a) of the Mine Act, 30 U.S.C. § 813(a) (2012).' The Court noted that the issue was whether,
in the context of the findings of fact, there was an unreasonable delay in this instance. /d. at
3254. For the reasons detailed below, and as set forth in its decision, the Court found that
“Portable did not unreasonably delay Bellfi’s inspection or indirectly deny access to its mine on
August 16, and therefore, did not violate section 103(a).” Id. at 3259.

EAJA Actions and the Substantial Justification Issue

In large measure, the parties are in agreement as to the legal test for determining whether
the government’s position was substantially justified. While the test for establishing substantial
justification is not so minimal that the government need only show that it did not act frivolously,
it does not require more than mere reasonableness to sustain the government’s action. The
Supreme Court has described the justification as being satisfied if “a reasonable person could
think it correct, that is, if it has a reasonable basis in law and fact.” Pierce v. Underwood, 487
U.S. 552, 566 n.2. (1988).

As the Commission stated in Black Diamond Constr., Inc., 21 FMSHRC 1188, 1194,
1198 (Nov. 1999):

EAJA provides that a prevailing party may be awarded attorney’s fees unless the
position of the United States is substantially justified. Contractors Sand and
Gravel, Inc., 20 FMSHRC 960, 967 (Sept. 1998), appeal docketed, No. 98—1480
(D.C.Cir. Oct. 20, 1998). The Supreme Court has defined substantially justified as
“justified in substance or in the main,” or a position that has “a reasonable basis
both in law and fact.” Pierce v. Underwood, 487 U.S. 552, 565 (1988). In Pierce,
the Court set forth the test for substantial justification as follows: “a position can
be justified even though it is not correct, and we believe it can be substantially
(i.e., for the most part) justified if a reasonable person could think it correct, that
is, if it has a reasonable basis in law and fact.” Id. at 566 n. 2. The Court also
noted that certain “ ‘objective indicia’ such as the terms of a settlement
agreement, the stage in the proceedings at which the merits were decided, and the
views of other courts on the merits” can be relevant to the inquiry of whether the

! As an alternative theory of liability, the Secretary much later asserted that Portable
violated section 103(a)’s prohibition against giving mine personnel advance notice of an
inspection. 36 FMSHRC at 3254. This alternative claim was hollow and was dismissed by the
Court. Id. at 3258. The only theory worthy of discussion in this EAJA matter is the issue of
whether the Secretary was substantially justified in pursuing its claim that the inspector was
unreasonably delayed in beginning his inspection, running afoul of the right to conduct such
inspections of mine property.
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government’s position was substantially justified. Id. at 568. In EAJA
proceedings, the agency bears the burden of establishing that its position was
substantially justified. Lundin v. Mecham, 980 F.2d 1450, 1459 (D.C.Cir.1992).
When reviewing an administrative law judge’s EAJA decision, the Commission
applies the substantial evidence test for factual issues and de novo review for
legal issues. Contractors, 20 FMSHRC at 966—67. [The Commission then added,
agreeing with the administrative law judge’s characterization that] the essence of
substantial justification is whether reasonable people could genuinely differ.

Portable’s Application for an Award of Fees and Expenses under the Equal Access to
Justice Act

In its application, Portable notes that,

[pJursuant to 29 C.F.R. § 2700.69, Judge Moran’s decision represents his final
disposition of the matter where Portable unquestionably prevailed. The Secretary
failed to appeal this decision and it has not been directed for review by the
Commission. Therefore, pursuant to Section 113(d)(1) of the Mine Act, this
decision is now the final decision of the Commission. As such, Portable meets the
minimal standard required by the Act of having prevailing party status.

Application at 6. Portable also asserts that,

[a]s demonstrated at hearing, MSHA was never denied access to the Mine and the
inspector was never told he could not inspect[,] . . . [and t]herefore, issuing a
citation pursuant to Section 103(a) was contrary to the Mine Act as it was obvious
that the inspector was never denied entry to the Mine, [and] he was not unduly
delayed on the date of his inspection.

Id. at 7. Noting that the “burden is on the Secretary to establish that his position in this case was
substantially justified in law and fact or that special circumstances make an award unjust,”
Portable asserts that MSHA’s enforcement action was not substantially justified. /d.

Although Portable acknowledges that section 103(a) explicitly provides for an inspector’s
right to conduct an inspection, it replies that Portable never contended otherwise and it asserts
that there was never any direct or indirect denial of that right. Application at 8. A fair contention,
Portable asserts that when the weakness of MSHA’s claim became apparent, the Secretary added
the alternative claim of advance warning. /d. at 10.
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The Secretary’s Objection to Portable’s Application

Applying the standard for reviewing EAJA claims, the Secretary maintains that its
position was based on “sound legal reasoning and factual support.” Objection at 6. He argues
that unreasonable delay of an inspection comes within the proscription of interference of a mine
inspection. The Secretary characterizes the events associated with this matter as an “indirect
denial.” Id. at 7. As framed by the Secretary, “[t]he question before the Court was whether that
delay was unreasonable, rising to the level of impeding the inspection.” Id.

It is true that the Court held that a thirty minute delay could constitute impeding in
violation of section 103(a), and that, in finding no delay here, it limited its holding to the
particular facts. However, the Secretary goes on to assert that

[a]fter weighing the evidence and making credibility determinations, the Court
disagreed with the Secretary as to those facts and their impact, but that does not
mean the Secretary’s position was not substantially justified[, and that g]iven
these facts and the governing law which had not yet dealt with the particularities
at issue here, “reasonable people could genuinely differ.”

Id. at 8.

This characterization seeks more than is warranted. The analysis is not simply a matter of
observing that there was a 30 minute delay and then coupling that with the observation that the
law has not yet dealt with “the particularities at issue here.” One has to examine all that went on
during the time from the inspector’s arrival up to the point that he began his inspection, as those
circumstances inform whether there was in fact an unreasonable delay. As the Court’s decision
clearly set forth, under the particular circumstances, there was no unreasonable delay.

The essence of the Secretary’s argument asserts that it was the Court’s conclusion “that
the evidence did not adequately show Portable’s intent to impede the inspection [and that] [t]he
Court’s conclusions were based largely on its credibility findings and its view of the import of
the evidence.” Id. at 9. Discounting that the Bellfi did not inform Portable that he had a legal
right to conduct an inspection, the Secretary apparently believed it was sufficient for the
inspector to “announce that he was an MSHA Inspector and that he was present to conduct an
inspection.” Id. He adds that “[t]here is no legal requirement that an inspector use any particular
words in announcing his right and presence to inspect.” Id. From this, the Secretary urges that

2 Although the Secretary notes that, while the Court concluded that the delay was not
unreasonable and that it did not rise to the level of impeding the inspection, he contends that this
conclusion was reached through the process of the Court’s evaluation of the evidence, by
drawing inferences and conclusions and making credibility determinations. He asserts that
simply because the Court’s conclusions were different than the Secretary’s does not mean that
his case was not substantially justified. Objection at 7. As explained in this decision, the Court
does not agree that the matter can be so described as merely different takes on the same
evidence.

37 FMSHRC Page 1408



“any failure to expressly announce the statutory basis for [the inspector’s] legal authority does
not detract from the fact that the Secretary’s position was substantially justified.”* /d. at 9-10.

Noting that the “Court concluded that Portable did not definitively tell Bellfi that he
could not inspect the mine,” the Secretary asserts that Portable did this indirectly by pointing to
Bellfi’s testimony that he “normally waits five minutes before proceeding with his inspection.”
Id. at 10. A long stretch, the Secretary contends that Bellfi’s failure to start his inspection within
his normal five minute wait “evidence[s] his view that he was being barred from inspecting
without an escort.” Id. The Secretary then adds that “Bellfi also testified that he told Edwards
that the longer he had to wait, the more likely he would be to issue a citation for impeding the
inspection.” Id. However, this observation undercuts the Secretary’s claim of impedance,
because it shows that at that point in time Bellfi acknowledged that no impeding had yet
occurred.

The Secretary would have it that he “was entitled to rely upon the statements,
observations and opinions of an experienced mine inspector, and could not have anticipated that
the Court would credit Portable’s witnesses rather than the inspector’s[,]” again describing any
finding of EAJA liability as simply grounded upon credibility findings. /d. at 10. As explained
below, the Court’s conclusions did not rest only on credibility findings but on the testimony from
MSHA'’s own witnesses, which significantly undercut the claim that there had been an impeding
of the inspection.

The Secretary further contends that Portable asserts “that it is automatically entitled to an
award because the Secretary’s ‘enforcement position [] is the subject of an internal disagreement
within the agency.’” Surreply at 1. Addressing that contention, the Secretary points out that

Supervisor Petty testified that his internal office procedure is for inspectors to
contact him prior to issuing a citation for impeding, and noted that he has waited
for 15-20 minutes at Portable for Ms. Rather to walk around with him. But he also
stated that an inspector has the right to inspect immediately upon arrival, and did
not opine that the citation issued here was improper.

Id. The Secretary then observes that

this Court stated in its decision that a thirty minute delay could constitute
impeding an inspection in violation of section 103(a) of the Mine Act[, adding
that t]here simply was no internal dispute within the agency of the type at issue in
Black Diamond Construction, 21 FMSHRC 1188 (1998) and [accordingly the
Secretary urges that] Portable’s argument on this issue must be rejected.

Id. at 1-2.

3 The Secretary also adds that the inspector’s failure to first contact a supervisor does not
diminish that there was substantial justification because such a requirement was not an
established MSHA policy. Objection at 9-10.
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Discussion

Having considered the parties’ arguments, and upon applying the applicable standard for
determining Portable’s eligibility for an EAJA award, the Court finds that the Secretary was not
substantially justified in bringing an action under section 103(a) of the Mine Act in this instance.

As noted, MSHA contended that Portable unreasonably delayed the inspection, in
violation of section 103(a) of the Mine Act, 30 U.S.C. § 813(a).* While the Court agrees with the
Secretary that, as a general principle, the section is violated if a mine operator unreasonably
delays the start of an inspection by denying the inspector access to the mine, the issue here is
whether, in the context of the findings of fact, there was an unreasonable delay in this instance.

The length of the delay was minimal. Although the Secretary’s civil penalty petition
alleges that the MSHA’s inspection “was delayed by approximately one-half hour,” and that the
Court stated that a delay of 30 minutes, or possibly less time, could constitute an interference
with the right to inspect, it cannot be ignored that the delay here was minimal and, realistically
measured, was far less than 30 minutes.

It is true that the delay stemmed from the operator’s claim that a safety escort was needed
to accompany the inspector, but that is not the entire measure of ascertaining whether the
Secretary was substantially justified in bringing this action. For a significant period of time the
inspector acceded to the basis for the delay. To begin, although the inspector told employee Eric
Edwards that he was ready to start the inspection and advised that he did not need to sign in, he
still agreed to go to the front office to obtain an escort. Importantly, the inspector did not then tell
Edwards that he had the right to inspect the mine without an escort, nor did he advise that a
citation could be issued for denying him access to the mine. Instead, he told Edwards that the
longer it took to obtain an escort, the more inclined he was to issue a citation for impeding the
inspection. But that stance meant that the inspector was not then announcing that his inspection
would commence forthwith. Accordingly, the clock for measuring any claim of an unreasonable
delay could not have started at that time. In fact, Bellfi told Edwards that he would “go ahead
and wait downstairs for [Edwards] to get an escort.” Portable, 36 FMSHRC at 3251.
Approximately 20 minutes then elapsed and it was only then that he informed Edwards that he
had waited “longer than necessary” and that he was going to issue a section 103(a) citation for
impeding his inspection. /d. “Edwards’ response was that Ms. Rather advised that the inspector
could start his inspection by himself.” /d. at 3. Accordingly, when the inspector announced that
he would wait no longer, the Respondent immediately accepted his demand. Thus, a key part of
the analysis is that rather than proceeding with his inspection, the inspector went along with the
delay and, when he decided he would wait no longer, Portable did nothing to stall or interfere
with that decision. Restated, when the inspector advised that no additional delay would be

* As an alternative theory of liability, the Secretary asserts that Portable violated section
103(a)’s prohibition against giving mine personnel advance notice of an inspection.” Portable,
36 FMSHRC at 3249. “It was not until after the inspection that Bellfi determined that such safety
corrections could have been made during the time that he was waiting for an escort. It was such
afterthoughts that prompted MSHAs alternative theory of liability, that Portable gave advance
notice of the inspection.” Id. at 3252.
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allowed, he was immediately advised by Jennifer Rather, Safety Director, via the dispatcher, that
the inspection could commence without an escort. /d.

Because the inspector was pacified up to that point in time, which was approximately 20
minutes later, when Edwards came back, Portable’s response from Ms. Rather that the inspector
could start his inspection by himself demonstrates both that there was no unreasonable delay and
that the Secretary’s position, under these particular facts, was not substantially justified. This is
because that was the first point in time when the inspector made an unqualified assertion of the
right to inspect and it was then that the Respondent immediately acceded to the start of the
inspection, as Edwards’ response was that Ms. Rather advised that the inspector could start his
inspection by himself. Therefore, the delay was minimal to non-existent, once the inspector
insisted that the inspection occur.

Other testimony of record only serves to confirm the correctness of this conclusion that
the Secretary was not substantially justified in bringing the section 103(a) action. Inspector Bellfi
informed that, prior to becoming an MSHA Conference and Litigation Representative, at a time
“when he used to conduct MSHA mine inspections on a full-time basis, he would generally wait
about 5 minutes for an escort.” Portable, 36 FMSHRC at 3251. He advised that if an escort was
not present within that period of time, he would begin the inspection and tell mine personnel that
the escort could meet up with him. /d. Yet, in this instance he did not follow his own announced
practice. Instead, he accepted the brief delay. In fact, he advised that “he was trained to allow
time for an operator to get a mine representative to accompany him during an inspection, as long
as doing so did not unduly delay the inspection.” Id. at 3252. But, the Court observes that a mine
operator must not be left to guess when, by Inspector Bellfi’s particular lights, undue delay
would be deemed to have occurred.

Thus, it was Bellfi’s view that Portable was in violation of section 103(a) of the Act
because it refused to allow him to inspect the mine by telling him that he needed an escort to
enter mine property, and thereafter failing to provide one for 30 minutes, before then allowing
him to begin his inspection without an escort. While that could be true in the abstract, in this
instance the inspector did not act in a manner which was consistent with his own professed
practices. Instead, even Bellfi considered Portable’s actions to be an indirect denial of the
inspection and, by so characterizing Portable’s actions, he conceded that they were in an
enforcement gray area. Further, the inspector admitted that he never explained to Eric Edwards,
or to anyone at Portable, that there are inspection requirements under section 103(a). This
admission does not aid the Secretary’s claim that its action was substantially justified.

The Secretary noted that Inspector Bellfi was “legally entitled to commence the
inspection without undue delay.” /d. at 3255. But this is a straw man argument, as the point was
not disputed; both sides agreed that an inspector is entitled to inspect without undue delay. The
pertinent issue involved the claim of indirect denial of entry. The Court found that did not occur,
while also noting that the inspector never attempted to explain his authority, nor did he simply
start his inspection. “On these facts it is clear that the Inspector chose to wait much longer than
his normal amount of time for an escort. As he stated, he would usually start the inspection after
five (5) minutes, proceeding unaccompanied, if necessary.” Id.
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Beyond these observations, the Court noted in its decision:

There was no testimony or documentary evidence presented by either side
that Bellfi was told that he was not permitted to inspect the mine at any point
during the 30 minute waiting period despite the description in the citation
suggesting otherwise.> On the contrary, Edwards had returned to Bellfi to tell him
the crusher was being shut down and he could begin the inspection
unaccompanied when Bellfi decided to issue the citation. Further, Bellfi never
told Edwards he had a right to inspect the mine, nor did he attempt to start his
inspection despite testifying that he would normally only wait 5 minutes for an
escort before beginning. These actions also diminish the Inspector’s claim that
Portable’s actions constituted an indirect denial. In the Program Policy Manual
(PPM), a source of MSHA’s interpretation and guidelines on enforcement of the
Act, indirect denials are “those in which an operator or his agent does not directly
refuse right of entry, but takes roundabout action to prevent inspection of the mine
by interference, delays, or harassment. There must be a clear indication of intent
and proof of indirectly denying entry.” Ex. R-27 at 2. Based on the above actions
taken by Portable, the court [found] that the record does not evidence such ‘clear
indication of intent and proof of indirectly denying entry,” and accordingly it is
found that the Respondent did not exhibit the intent to indirectly deny access or
otherwise delay the inspection.

1d. at 3255-56. The Court also observed that

[i]n addition, testimony from Supervisor Petty and Ms. Rather regarding past
practices were particularly enlightening. Petty had performed or accompanied
hundreds of inspections in the past, sometimes waiting 30 or more minutes for an
escort before beginning the inspection. No citations for impeding were issued as a
result of those prior wait times. Petty also explained that MSHA protocol was for
inspectors to tell mine personnel that they had a right to inspect the mine
immediately and that, after so informing, there was no timeline for issuing the
citation for impeding. There is no indication that Bellfi did this. Ms. Rather had
been present for all inspections at Portable, except for one, prior to August 16,
2012, and she never had an issue with an inspector waiting up to 30 minutes for
her to arrive and be an escort. While a lack of past enforcement by MSHA cannot
be the sole reason for vacating this citation, the Secretary’s previous interactions
with Portable set the stage for its expectations, and was indicative of the amount
of time it considered to be a reasonable period to wait.

5 As the Court noted at footnote 9 in its December 2014 decision, “[t]his is
distinguishable from the facts in F.R. Carroll where the inspector repeatedly asked the operator

to allow him to proceed with the inspection, and told mine personnel that a 5 hour delay could
not be granted. F.R. Carroll, 26 FMSHRC at 102.
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Thus, it is fair to state that Portable’s past experience with MSHA
inspections led it to believe that it was acting in a manner consistent with those
experiences, and therefore that it was not thwarting any inspection.

Id. at 3256.
Finally, the Court took note that

[1]t is important to recognize [] the Secretary’s valid concern that “excusing” a 30
minute delay “would severely impair MSHA’s ability to protect miners.” . . .
Under a different set of facts, intentionally and unreasonably delaying an MSHA
inspector for 30 minutes, or possibly, in some circumstances, a delay of less time,
could indeed weaken MSHA's ability to protect miners. Accordingly, the Court’s
decision here is not meant to be broadly interpreted but instead is limited to the
specific circumstances of this [] case.

Id. at 3259. Thus, the Court limited its decision to the record evidence and was not making a
broader assertion about acceptable delays for inspections. It takes the same approach for this
EAJA Application, ruling only that the Secretary was not substantially justified in bringing this
particular action.

Conclusion

As noted, after the Application was filed and the Objection to it submitted, Portable then
filed a reply and the Secretary submitted a brief surreply. The surreply reduced the issues to be
resolved to the substantial justification question, the Secretary having conceded “that Portable is
eligible for an award, as it meets the size criteria and has incurred fees in defense of an action on
which it was the prevailing party.” Surreply at 1. Having found that the Secretary’s action was
not substantially justified, the Court awards the $65,217.82 sought by Portable.

So Ordered.

/s/ William B. Moran
William B. Moran
Administrative Law Judge
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
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1331 PENNSYLVANIA AVE., N.W., SUITE 520N
WASHINGTON, DC 20004-1710
TELEPHONE: 202-434-9958 / FAX: 202-434-9949

July 2, 2015
MARK GRAY, DISCRIMINATION PROCEEDING
Complainant
Docket No. KENT 2010-430-D
BARB-CD-2009-13
V.
NORTH FORK COAL CORPORATION, Mine: Mine No. 4
Respondent Mine ID: 15-18340
DECISION ON REMAND
Appearances: Tony Oppegard, Esq., Lexington, Kentucky and Wes Addington, Esq.,
Appalachian Citizens’ Law Center, Whitesburg, Kentucky, for
Complainant

Stephen M. Hodges, Esq., Penn, Stuart & Eskridge, Abingdon, Virginia,
for Respondent

Before: Judge Rae
This case is before me upon a complaint of discrimination filed by coal miner Mark Gray
(“Gray”) against North Fork Coal Corporation (“North Fork™) under section 105(¢c) of the
Federal Mine Safety and Health Act of 1977 (“the Mine Act”), 30 U.S.C. § 815(c).!
L PROCEDURAL HISTORY

A. Original Decision

On May 15, 2009, Gray was terminated from his job as a roof bolter at North Fork’s
Mine No. 4. Gray subsequently filed a complaint against North Fork alleging discrimination
under section 105(c)(3) of the Mine Act. He alleged that he had been fired for a protected work
refusal in that he refused to roof bolt a “deep cut,” a cut of coal that exceeded the maximum
depth allowed by the roof control plan. (Complaint, Dec. 30, 2009.) He also alleged that his

!'Section 105(c)(1) of the Mine Act provides in pertinent part: “No person shall discharge
or in any manner discriminate against or cause to be discharged or cause discrimination against
or otherwise interfere with the exercise of the statutory rights of any miner ... because of the
exercise by such miner ... of any statutory right afforded by this Act.” Section 105(c)(2) permits
the Secretary of Labor to initiate an action on a miner’s behalf if he determines that
discrimination has occurred. Section 105(¢c)(3) permits a miner to file a discrimination claim on
his own behalf if the Secretary decides not to pursue the claim, which is what occurred here.
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foreman had “expressed annoyance/hostility when Gray insisted that the ventilation curtains had
to be hung while he was roof bolting.” /d.

A hearing was held on December 15-16, 2010. I issued a decision on October 20, 2011.
33 FMSHRC 2495 (Oct. 2011) (ALJ). After considering all the evidence and testimony that had
been presented at the December 2010 hearing and at Gray’s earlier temporary reinstatement
hearing,” I concluded that Gray had failed to make out a prima facie case of discrimination
because he had failed to prove he engaged in protected activity. My earlier decision is
incorporated by reference herein.

B. Scope of Remand

Gray appealed my decision on grounds that he should have been permitted to present
expert testimony on the issue of whether his signatures were forged on two written disciplinary
warnings that had purportedly been issued to him on February 27, 2009 and April 29, 2009
(Exhibits Compl.-B and Compl.-A, respectively).’ 35 FMSHRC 2349, 2355 (Aug. 2013).
Several days before the hearing, Gray had named forensic document examiners Dr. Larry S.
Miller and Peter J. Belcastro, Jr. as potential expert witnesses who would testify as to the
authenticity of Gray’s signature on the purported disciplinary warnings. (See Supplemental
Answer of Mark Gray to North Fork’s 2nd Set of Interrogs., Dec. 3, 2010; 2nd Suppl. Answer to
2nd Set of Interrogs., Dec. 6, 2010.) North Fork had immediately moved to preclude Gray from
calling the two expert witnesses. | had granted North Fork’s motion and excluded the witnesses
on the basis of late disclosure, (Order, Dec. 8, 2010, unpublished), but I had permitted Gray to
submit the experts’ reports in an offer of proof at the close of the hearing, (Tr.Il 110-21).

On appeal, the Commission found that Gray’s late disclosure of the expert witnesses did
not violate any discovery rules such as would have justified excluding their testimony. 35
FMSHRC 2349, 2356-58 (Aug. 2013). To the extent that the late disclosure violated the
deadlines set forth in my scheduling order, the Commission found that the witnesses nonetheless
should have been permitted to testify in light of the lack of prejudice to North Fork, the absence
of evidence of bad faith on Gray’s part, and the importance of the witnesses’ testimony. /d. at

2 The temporary reinstatement hearing was held on September 2, 2009. See 31 FMSHRC
1143 (Sept. 2009) (ALJ). Gray’s case has been the subject of multiple hearings. The hearing
transcripts are abbreviated as follows:
Transcript of September 2, 2009 temporary reinstatement hearing — “Temp. R.”
Transcript of December 15, 2010 proceedings on the merits — “Tr.”
Transcript of December 16, 2010 proceedings on the merits — “Tr.I1”
Transcript of July 25, 2014 hearing taking expert testimony — “ET”
3 In the closing paragraphs of his petition for review, Gray also asserted that several of
my factual findings were unsupported by the record. (Pet. for Discretionary Review 17-18.)
However, Gray did not revisit these assertions in his appeal brief, instead focusing solely on the
exclusion of the expert testimony, and the Commission declined to address the assertions in its
decision. This is consistent with past cases where the Commission has deemed an issue
abandoned and declined to address it after the petitioner raised the issue in his PDR but failed to
argue it on brief. RNS Services, Inc., 18 FMSHRC 523, 526 n.6 (Apr. 1996), aff’d, 115 F.3d 182
(3d Cir. 1997); ASARCO Mining Co., 15 FMSHRC 1303, 1304 n.3 (July 1993).
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2360. The majority opined that the expert testimony regarding the written warnings was
important both because the written warnings were the “principal documentary evidence
supporting North Fork’s claim of Gray’s poor performance” and because Gray’s allegation that
the documents were fraudulent touched on the integrity of the proceedings. /d. at 2362. The
majority further opined that the evidentiary exclusion could have affected the analysis of whether
protected activity occurred.* Id. at 2362-65. My order excluding the expert testimony was
reversed, the decision was vacated, and the case was remanded ““for further proceedings,
including any necessary discovery.” Id. at 2366.

On remand, I am limited to considering the issues that were appealed to the Commission
and addressed in the Commissioners’ decision. As always, the Commission’s scope of review on
appeal was statutorily limited to the questions raised by Gray in his petition for discretionary
review. 30 U.S.C. § 823(d)(2)(A)(iii); see also 29 C.F.R. § 2700.70(g); Saab v. Dumbarton
Quarry Associates, 22 FMSHRC 491, 495 (Apr. 2000). Gray’s PDR focused squarely on
whether I should have excluded Miller’s and Belcastro’s testimony. The Commission did not
entertain any new theories or evidence and did not grant a de novo trial, but merely remanded the
case to me for consideration of the expert testimony and its effect on my credibility
determinations, along with any necessary discovery, adhering to “the basic principle that parties
in Mine Act cases must first present their evidence and advance their legal theories before the
Judge, and not for the first time on appeal.” Black Beauty Coal Co., 37 FMSHRC 687, 693-94
(Apr. 2015); see also Oak Grove Res., LLC, 33 FMSHRC 2657, 2664 (Nov. 2011); Beech Fork
Processing, Inc., 14 FMSHRC 1316, 1321 (Aug. 1992). Accordingly, the scope of this case on
remand is limited to my consideration of the testimony of Gray’s handwriting experts, any
rebuttal evidence presented by North Fork, and the effect of the expert testimony on all the other
witnesses’ credibility and on the outcome of the case.

C. Rehearing

When the case was returned to me, I scheduled a hearing to take the testimony of the two
expert witnesses previously identified by Gray, Miller and Belcastro. North Fork filed a motion
requesting that [ expressly limit the scope of the hearing to those two witnesses’ testimony and
any necessary rebuttal testimony. (Mot. to Amend Notice of Hr’g, Jan. 22, 2014). Gray opposed
that motion and filed a separate motion seeking leave to introduce additional evidence in the
form of (1) testimony from a new lay witness, and (2) evidence from a previously unidentified
“mine safety expert” whose anticipated testimony was not described with particularity. (Mot. to
Allow Presentation of Add’l Lay & Expert Evidence at Re-Trial, Feb. 14, 2014.)

4 Chairman Jordan issued a dissenting opinion stating it was “highly speculative at best”
to anticipate that a different result would have been obtained if the experts had testified. 35
FMSHRC at 2367-70 (Jordan, Chairman, dissenting). She opined that a finding of forgery was
far from inevitable based on Gray’s offer of proof, and even if proven, the alleged forgery would
not necessarily call into question my prior credibility determinations. /d. at 2368-70. In this
regard, she noted that I had credited the testimony of witnesses who had nothing whatsoever to
do with the disciplinary warnings and that witnesses involved with the warnings could still be
credited as to matters unrelated to the warnings, including whether Gray engaged in protected
activity. Id.
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On March 4, 2014, I issued an order granting North Fork’s motion to limit the scope of
the hearing and denying Gray’s motion to allow additional evidence. 36 FMSHRC 797 (Mar.
2014) (ALJ). I explained that the scope of the hearing on remand was limited to those issues
raised in the petition for discretionary review and accepted for review by the Commission —
namely, whether Gray should have been permitted to attack the credibility of North Fork’s
witnesses by presenting the testimony of Miller and Belcastro. /d. at 799-800. Although I
recognized that the Commission had contemplated a possible change in the outcome of the case
on remand, I noted that such a change was contemplated only to the extent it resulted from
Miller’s and Belcastro’s impact on my credibility assessments. /d.

I rejected Gray’s argument that he was entitled to a de novo trial or presentation of new
evidence under Federal Rules of Civil Procedure 59 or 60(b)(2), finding that he did not meet the
stringent requirements for either of these extraordinary forms of relief. /d. at 800-03. To obtain a
new trial under Rule 59 based on affidavits, the movant must file a motion with affidavits within
28 days of entry of judgment; here, Gray’s motion and affidavits were filed 28 months after entry
of judgment, so his Rule 59 motion was time-barred. /d. at 800. Similarly, to obtain relief from
judgment based on newly discovered evidence under Rule 60(b)(2), the movant must request
relief within one year of entry of judgment, which has been interpreted by the Commission as an
absolute requirement; again, Gray did not meet this time limitation. /d. at 800-01. In addition, a
party seeking to introduce new evidence under Rule 60(b) must show that the evidence was in
existence at the time of trial but could not have been obtained even by exercising due diligence,
is not merely cumulative, and would change the result. /d. at 801. Gray did not make these
showings, for the reasons that follow.

First, the new lay testimony Gray sought to admit could have been presented during the
initial proceedings and lacked any indicia of reliability such as would show it would change the
result of the case. Id. at 801-02. The new lay witness, Michael Creech, was a former roof bolter
at North Fork’s No. 4 Mine who would purportedly testify that he had seen deep cuts being taken
at the mine, that he had been told to bolt faster than Gray to make him look bad, and that he had
heard an unidentified member of management say he wanted to be rid of Gray for making safety
complaints. /d. at 801. However, Creech’s vaguely worded affidavit did not include any details
such as when and where he had observed deep cuts, who told him to bolt faster, or whom he had
overheard discussing Gray; in sum, the affidavit lacked any specific facts that would lend
credibility to Creech’s proffered testimony. /d. at 802.The information Creech would provide
would not change the outcome of the case in light of the independent documentary evidence and
credible testimony that contradicts Creech’s affidavit. /d. Gray also failed to show that Creech’s
testimony was unavailable at trial. Although Creech’s alleged fear of reprisal from his employer
had supposedly prevented him from testifying at the initial hearing, there was no evidence Gray
had attempted to secure Creech’s presence at that hearing and Creech had stopped working for
North Fork at least five months before my initial decision was issued, yet Gray had not filed for a
new hearing or made any attempt to identify or secure Creech as a witness. /d. at 801-02. 1
concluded that the affidavit from Creech did not justify reopening the litigation and I still reach
the same conclusion having reevaluated the evidence as set forth below.

I also found that the new expert testimony Gray sought to admit could have been
obtained before the initial hearing and would not necessarily change the result. Gray was
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requesting to call Tracy Stumbo as an “expert on mine safety.” /d. at 802. Gray’s counsel did not
offer an affidavit or summary of Stumbo’s proffered testimony, but during a conference call he
suggested that Stumbo would testify “just generally about taking deep cuts and whether or not
that means you will have a roof fall.” /d. at 803. There was no proffer that this expert had ever
set foot in the North Fork mine during the March through May 2009 period of time or had any
particular knowledge of the conditions at that time as did those persons who worked in and
inspected the mine during the relevant period. I found that this information could have easily
been addressed at the initial hearing, and furthermore there was no showing that Stumbo’s
testimony would materially affect the outcome of the case, as the roof fall issue was only one
basis upon which I made credibility determinations at trial. /d. This is particularly true taking
into account MSHA roof specialist Doan’s testimony that no deep cuts were permitted in District
7, the MSHA district where the mine was located, at this time due to the roof conditions. I also
took into account the fact that all the witnesses, including Gray, testified that conditions were
such that traveling under unsupported top posed a very high risk of danger. Accordingly, I
denied Gray’s request to present the new expert testimony. I find it would not have changed my
assessment of the evidence or the outcome of the case.

Gray subsequently filed notice that he would call only Miller to testify at the hearing.
North Fork filed a motion seeking to exclude or limit Miller’s testimony on the basis that
handwriting analysis is not a reliable field of expertise under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993).> However, I denied that motion, reasoning that in a
non-jury trial the risk of improper influence is eliminated and the reliability of expert testimony
goes more to its probative weight than to its admissibility. (Pretrial Ruling on Resp.’s Mot. to
Exclude Expert Testimony & Objection to Exhibits, July 25, 2014, unpublished). I also noted
that the Commission had specifically directed me to admit the expert testimony.

A hearing was held on July 29, 2014 in Harlan, Kentucky, at which time Gray offered
Miller’s expert testimony and related documentary evidence, including Miller’s report, his
curriculum vitae, and copies of the signatures he analyzed. Belcastro was not called as a witness.
North Fork did not call any rebuttal witnesses. The following decision is based upon my
consideration of the new evidence, my thorough review of the entire record, and my observations
of the demeanor of the witnesses at the December 15-16, 2010 and July 29, 2014 hearings.

> When addressing expert testimony, the Commission has stated it is guided by the
principles established under Daubert and Rule 702 of the Federal Rules of Evidence. In re:
Contests of Respirable Dust Sample Alteration Citations, 17 FMSHRC 1819, 1843 (Nov. 1995),
aff’d sub nom. Sec’y of Labor v. Keystone Coal Mining Corp., 151 F.3d 1096 (D.C. Cir. 1998).
Rule 702 sets requirements for the admission of evidence deriving from “scientific, technical, or
other specialized knowledge.” Daubert requires the trial court to evaluate whether the theories
and techniques underlying a witness’s testimony meet certain minimum standards of reliability
before allowing the witness to testify as an expert under Rule 702. Although Daubert dealt
specifically with Rule 702 testimony deriving from “scientific” knowledge, the Supreme Court
subsequently made clear that the principles set forth in Daubert apply equally to testimony
deriving from “technical, or other specialized knowledge,” including experientially derived
knowledge such as that possessed by forensic document examiners like Miller. Kumho Tire Co.
v. Carmichael, 526 U.S. 137 (1999).

37 FMSHRC Page 1419



II. EXPERT TESTIMONY

A. Summary of Expert Testimony

Dr. Larry S. Miller is an expert in the field of forensic document examination, which
includes handwriting identification, signature verification, and examination of paper and ink to
identify the source of impressions and markings. (ET 9.)

Miller’s qualifications are set forth in his testimony and curriculum vitae. He holds
Bachelor’s and Master’s degrees in Criminal Justice and a Ph.D. in Public Health and Safety. He
has worked as a forensic science professor ever since he received his Master’s degree in 1977,
and he currently serves as chair of East Tennessee State University’s Criminal Justice and
Criminology department and director of its graduate program for forensic document
examination. Miller has also worked as a forensic document examiner (FDE) for the state of
Tennessee since 1981 and for a private consulting firm since 2008. His earliest training as an
FDE was received through the Tennessee Law Enforcement Training Academy and a community
college in the 1980s. He later completed the U.S. Secret Service’s basic and advanced courses in
questioned document examination in 1987 and 2002, respectively. Although there are no state or
federal licensing programs for FDEs, Miller is certified by the Board of Forensic Document
Examiners, which is accredited by the Forensic Specialties Accreditation Board. (ET 6-17, 52-
58; Ex. Compl.-E.)

In this case, Miller was asked to examine the purported disciplinary warnings dated
February 27, 2009 (Exhibit Compl.-B, also referred to as “Q1”’) and April 29, 2009 (Exhibit
Compl.-A, also referred to as “Q2”) to determine whether Gray’s signatures on these documents
were genuine. After comparing the questioned signatures to a group of 54 exemplar signatures
known to have been executed by Gray, Miller issued a two-page report opining to a high degree
of likelihood that the questioned signatures were not penned by Gray. (Ex. Compl.-D.) This
conclusion was based on Miller’s observation of “numerous significant disqualifying
dissimilarities” between the questioned and exemplar signatures, including “dissimilarities in
line quality, letter formations, proportional spacings, beginning and ending strokes, and
angle/slant.” 1d.

Miller explained his findings in greater detail at the hearing. First he described the theory
behind handwriting analysis. Handwriting analysis is a forensic identification procedure that
relies on pattern recognition. (ET 101-02.) The underlying principle is that “given a sufficient
quantity and quality of handwriting, no writer has ever been found to possess the same
characteristics of the writing of another person.” (ET 19.) Unlike a fingerprint, each specimen of
a person’s handwriting is not exactly the same, but it is expected to fall within the “normal
curve” representing the natural variation of his known writing. (ET 22-23, 82.) Thus, to
authenticate a questioned signature, a handwriting examiner first examines a group of known
signatures to become familiar with the characteristics of the subject’s writing and then examines
the questioned signature to determine whether it falls within the normal curve of the subject’s
writing. (ET 22-23, 67.)
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Miller relied on the 54 exemplar signatures contained in Exhibit Compl.-F to familiarize
himself with Gray’s usual writing. The exemplars were collected by MSHA investigators during
the investigation of Gray’s discrimination complaint. Forty of them comprise two lists of
“request” exemplars that Gray produced at the request of MSHA Special Investigator Guy Fain
on July 21 and 30, 2009. (Ex. Compl.-F, pages 9-10.) There is very little variation amongst the
signatures in either of these lists. Miller testified this uniformity is typical for a list of request
exemplars because all of them were written under the same conditions. (ET 112.) The other
fourteen exemplars display much greater variation. Six of them were taken from Department of
Labor forms dating from 2001 to 2005. (Ex. Compl.-F, pages 3-8.) The remaining eight are from
unknown sources. One is dated November 20, 2007 and the rest are undated. (Ex. Compl.-F,
pages 11-18.)

Miller testified that Gray’s known writing (i.e., the exemplars) exhibited an above
average degree of natural variation. (ET 24-25.) Because of this wide range of natural variation,
Miller’s level of confidence in his conclusion that Gray did not pen the questioned signatures
was “a notch below certainty.” (ET 32-33, 88-89.) Nonetheless, Miller testified he had identified
several fundamental differences between the questioned and known signatures that led him to
believe they were not written by the same person. (ET 71-72.)

Miller did not define “fundamental difference” or explain what differences he
characterized as fundamental in this case. However, he provided a letter-by-letter analysis of the
dissimilarities he observed between the questioned signatures and the exemplars, including
differences in the formation of the M’s, R’s, and K’s. (ET 25-29.) He also described differences
in writing speed, skill level, and slant. The feathering, or fading of the terminal stroke, in the
questioned signatures indicated they were written with a greater degree of speed than was
apparent in the exemplar signatures. (ET 29.) Miller also felt that the questioned signatures were
executed with a greater level of skill than the exemplars, which showed an immature type of
writing indicative of someone who does not write frequently. (ET 29-30.) In addition, the right-
handed slant in the questioned signatures was more prominent than in the exemplars. (ET 30-31.)

Miller also testified that he had sent the case for peer-review by two other forensic
document examiners, both of whom expressed stronger opinions than he did that Gray could be
eliminated as the writer of the questioned signatures. (ET 71-72.) These two FDEs were Heidi
Harralson and Chris Burkey. (ET 102-03.) Harralson and Burkey’s opinions were not submitted
into evidence.

On cross-examination, Miller conceded that handwriting analysis does not “fall under the
same quantifiable measures” as other sciences such as DNA analysis in that there is an element
of subjectivity in quantifying the probabilities involved in handwriting that does not exist with
DNA. (ET 90-91.) Examples of this subjectivity are mentioned elsewhere in Miller’s testimony.
For instance, when asked how many exemplars a handwriting examiner should review before
forming an opinion, Miller said the number must be “sufficient” but sufficiency is a judgment
call made by the examiner. (ET 63.) Similarly, when asked how many differences are required to
rule a signature invalid or not authentic, Miller testified that this is a matter for the examiner’s
judgment. (ET 71-72.)
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Cross-examination revealed there were factors that Miller did not consider in his analysis
of the signatures. Although he recognized that numerous extrinsic and intrinsic conditions can
affect the appearance of handwriting — including the pen, the writing surface, the general
environment where the writing takes place, the positioning of the writer, any physical conditions
affecting the writer such as illness or fatigue, caffeine intake, alcohol or drug intake, age and the
passage of time, and even stress, anger, and the writer’s state of mind — Miller testified he was
unaware of the circumstances under which the disciplinary warnings were signed and did not
seek any information about the extrinsic and intrinsic conditions surrounding the writings. (ET
83-88, 105-06.) He explained that he “saw no evidence where [he] would need to” because the
questioned signatures were “‘better signatures than Mark Gray can possibly produce” and the
documents themselves gave no indication that any extrinsic or intrinsic factors were at play. (ET
85, 88, 105-06.) Also, Miller did not note the color of the ink on the questioned documents or
test it to determine what type it was, although he agreed these factors could be relevant to
evaluating whether the documents were written by the same person at the same time. (ET 40-43.)

Miller also failed to supplement his evaluation with a computer analysis. Computer
programs exist that are capable of identifying and matching handwriting with a 98% success rate.
(ET 68-69, 98-100, 107.) Miller has access to such software and he took his computer with him
when he evaluated the questioned documents. (ET 37, 68.) However, he felt that a computer
analysis was unnecessary because he is capable of performing the same analysis and this was a
simple case involving just two questioned signatures, so it was faster for him to simply look at
the signatures himself. (ET 107-08.)

Miller was confronted with two new signatures on cross examination. The new signatures
can be found in Exhibit R-21, consisting of Gray’s signatures from interrogatory responses dated
August 3, 2010 (Ex. R-23) and November 29, 2010 (Ex. R-22). At first glance, Miller testified
these signatures added nothing to his analysis. (ET 75.) He testified that the quality of the
November 29 signature, which was a photocopy, was so poor that he could not make it out well
enough to discuss the letter characteristics, and neither of the signatures had been enlarged. (ET
76-80.) When pressed, Miller examined the signatures more closely and opined that the word
“Gray” in the November 29 signature had a tremulous appearance that indicated the paper had
been lying on a rough surface when the signature was written. He suggested the pen may have
dipped into something rough or the writer was nervous or had too much coffee that day. (ET; Tr.
80-81.) “[1]t looks like they’re trying to make it appear like the Gray in the [August 3] signature,
but it looks like they had a little bit of trouble in the writing,” he said. (ET 80.)

Aside from analyzing signatures, Miller also analyzed and took photographs of a set of
ESDA film lifts showing indentations on the two disciplinary warnings. ESDA films are created
using an electrostatic data apparatus (ESDA). An electrostatically charged Mylar film is pressed
very flat against a piece of paper in a vacuum table such that a dark powder sprinkled over the
film will adhere to any indentations in the underlying paper, including minute impressions that
would not be visible to the naked eye. The powder is then lifted off of the Mylar film using clear
tape to preserve an image of the indentations. (ET 31-32.)

The ESDA film lifts Miller examined were created by government investigators, rather
than by Miller himself, but he deemed them adequate for his analysis. (ET 35-36.) North Fork
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has submitted photographs of the film lifts in Exhibit R-30. The photographs show that portions
of the handwriting and signatures appearing on the April 29, 2009 warning are indented onto the
February 27, 2009 warning. (Ex. R-30.) Miller concluded that parts of the April 29 warning were
written while it was on top of the February 27 warning. (ET 21, 32-33, 47-49, 97-98.) On cross-
examination, he conceded that he could not say when either warning was written, who wrote
them, or whether they were written by the same person. (ET 49-50.)

B. Reliability of Handwriting Analysis

In Daubert v. Merrell Dow Pharmaceuticals, Inc., the Supreme Court considered the
admissibility of expert testimony under Federal Rule of Evidence 702 and concluded that a trial
judge must carefully screen scientific evidence before admitting it in order to ensure that it is
based on theories and techniques that meet certain minimum standards of reliability. 509 U.S.
579 (1993); see also Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) (applying Daubert to
Rule 702 testimony derived from technical or other specialized knowledge, not just scientific
knowledge). The Court provided the following non-exclusive list of factors to consider in
assessing the reliability of a theory or technique relied upon by an expert witness: (1) whether the
theory or technique is subject to empirical testing, (2) whether it has been subjected to peer
review and publication, (3) the known or potential error rate, (4) the existence and maintenance
of standards controlling its operation, and (5) the degree of its general acceptance. Daubert, 509
U.S. at 593-94.

North Fork’s pretrial position was that Miller’s testimony should be excluded or limited
under Daubert because the “science” of handwriting analysis is not sufficiently reliable.
However, I allowed Miller to testify, reasoning that in a non-jury trial the Daubert factors go
more to the weight of the evidence than to its admissibility. See Deal v. Hamilton County Bd. of
Educ., 392 F.3d 840, 852 (6th Cir. 2004) (“The ‘gatekeeper’ doctrine was designed to protect
juries and is largely irrelevant in the context of a bench trial.”), cert. denied, 546 U.S. 936
(2005); United States v. Velasquez, 64 F.3d 844, 848 (3d Cir. 1995) (“[T]he same considerations
that inform the court’s legal decision to admit evidence under Rule 702 [i.e., the Daubert factors]
may also influence the factfinder’s determination as to what weight such evidence, once
admitted, should receive.”).

Now that Miller’s testimony has been presented and North Fork has been given an
opportunity to rebut it, I must assess the weight and credibility of the testimony. Accordingly, I
must now reconsider in greater detail the reliability of the theories and techniques that underlie
handwriting analysis.

Daubert Analysis of Handwriting Testimony by Other Courts

Before Daubert, courts routinely admitted expert testimony on handwriting analysis
without questioning the underlying theories and techniques. However, handwriting analysis has
received closer scrutiny and some negative treatment since Daubert. The fear is that unless
forensic document examiners (FDEs) can show that their theories and methods produce reliable
results, allowing a handwriting analyst to label himself an “expert” could imbue his testimony
with a false air of scientific infallibility that may confuse or mislead a factfinder into attaching
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greater significance to the testimony than it truly warrants. In light of this concern, in recent
years several trial courts have refused to admit handwriting testimony entirely. United States v.
Johnsted, 30 F. Supp. 3d 814 (W.D. Wis. 2013); American Gen. Life & Accident Ins. Co. v.
Ward, 530 F. Supp. 2d 1306, 1311-15 (N.D. Ga. 2008); United States v. Lewis, 220 F. Supp. 2d
548 (S.D.W. Va. 2002); United States v. Saelee, 162 F. Supp. 2d 1097 (D. Alaska 2001); United
States v. Fujii, 152 F. Supp. 2d 939 (N.D. I11. 2000).° Other courts have allowed testimony as to
similarities and differences in handwriting but restrained the expert from offering an opinion on
the ultimate issue of authorship of a questioned document or signature. See, e.g., United States v.
Oskowitz, 294 F. Supp. 2d 379, 383-84 (E.D.N.Y. 2003); Wolfv. Ramsey, 253 F. Supp. 2d 1323,
1341-48 (N.D. Ga. 2003); United States v. Hidalgo, 229 F. Supp. 2d 961 (D. Ariz. 2002); United
States v. Rutherford, 104 F. Supp. 2d 1190 (D. Neb. 2000); United States v. Hines, 55 F. Supp.
2d 62 (D. Mass. 1999).

Even in cases where expert testimony on handwriting is admitted, courts have taken a
closer look at the scientific bases for the testimony and have often found it lacking in some
respects. This was the case in United States v. Starzecpyzel, a seminal early decision critiquing
handwriting analysis. 880 F. Supp. 1027 (S.D.N.Y. 1995). In that case, the trial court concluded
that handwriting analysis “clothes itself with the trappings of science” yet “does not rest on
carefully articulated postulates, does not employ rigorous methodology, and has not
convincingly documented the accuracy of its determinations.” /d. at 1028. A pre-trial evidentiary
hearing had elicited testimony that the two basic principles underlying handwriting analysis are
inter-writer variation (i.e., uniqueness) and intra-writer variation (natural variation). /d. at 1031.
The fundamental issue, the court concluded, is whether FDEs can reliably distinguish between
the two forms of variation; “How FDEs might accomplish this was unclear to the Court before
the hearing, and largely remains so after the hearing,” the trial judge stated. /d. at 1031-32.
Although he concluded that expert testimony on handwriting would not be admissible under
Daubert, the judge ultimately allowed the testimony under a less stringent evidentiary standard
because Daubert had not yet been applied to non-scientific expert testimony. /d. at 1043-46.

Since Starzecpyzel, other courts that have admitted handwriting testimony have appeared
to agree that handwriting analysis has reliability issues but to skew in favor of giving the jury the
opportunity to decide for itself. See, e.g., United States v. Crisp, 324 F.3d 261, 271 (4th Cir.
2003) (noting FDE’s primary role is simply to draw jury’s attention to similarities and
differences that they can then inspect themselves), cert. denied, 540 U.S. 888 (2003); United
States v. Paul, 175 F.3d 906, 911 (11th Cir. 1999) (finding testimony more probative than
prejudicial based on expert’s candid acknowledgement of limitations of the science and jury’s
ability to perform its own visual comparisons of the handwriting); United States v. Jones, 107
F.3d 1147, 1157, 1161 (6th Cir. 1997) (discussing concerns about reliability but emphasizing
parties’ ability to continue to challenge reliability of evidence after its admission), cert. denied,
528 U.S. 1023 (1999); United States v. Prime, 220 F. Supp. 2d 1203, 1216 (W.D. Wash. 2002)

8 In Johnsted, Saelee, and Fujii, the courts noted they were analyzing hand printing rather
than handwriting, although each of the courts spent considerable time discussing the evidence on
the reliability of handwriting analysis. I find the distinction between handwriting and hand
printing to be of minor significance. See United States v. Prime, 220 F. Supp. 2d 1203, 1214 n.7
(W.D. Wash. 2002), aff’d, 431 F.3d 1147 (9th Cir. 2005).
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(finding that handwriting analysis “would come up short” if subjected to stricter scrutiny, but
admitting it under flexible reading of Daubert), aff’d, 431 F.3d 1147 (9th Cir. 2005).

In this case, the parties have not presented much evidence specifically directed to the
reliability of handwriting analysis as a science. Gray relies solely on Miller’s testimony, report,
and curriculum vitae. North Fork submitted two published studies on handwriting analysis with
its pre-trial Daubert motion, one of which is a study on the individuality of handwriting and the
other on whether certain propositions pertaining to handwriting analysis are generally accepted
in the relevant scientific community. (North Fork’s Mot. to Exclude Expert Testimony, July 22,
2014, Exs. A & B.) Except for these studies, North Fork has not presented any other rebuttal
evidence. Given the dearth of record evidence on the reliability of handwriting analysis as a
science, I have reviewed other courts’ treatment of handwriting analysis with regard to each of
the Daubert factors in order to inform my assessment of Miller’s testimony.

Empirical Testing; Peer Review and Publication

The first Daubert factor, empirical testing, requires an evaluation of whether the theories
and techniques underlying the proffered expert testimony can be challenged in an objective,
empirical sense and whether they have in fact been subjected to such challenges. The second
Daubert factor evaluates whether the underlying theories and techniques have been subjected to
peer review and publication. This is essentially a measure of whether the empirical testing
undertaken in the field has proven reliable enough to withstand review. Because empirical testing
and peer review and publication are interrelated, I will consider them together.

The theories and techniques at issue here are described in Miller’s testimony. Miller
testified he relied on the theory that everyone’s handwriting displays unique characteristics. (ET
19.) The logical outgrowth of this theory is that handwriting is individually distinguishable.
Applying this theory, an FDE can determine whether a particular person penned a questioned
writing or signature by comparing it to the person’s known writing to see if it falls within the
“normal curve” or “critical region” representing the person’s unique, distinguishable handwriting
characteristics. (ET 22-23.)

The theory and technique described above are capable of being empirically tested to
validate the underlying principles and establish an error rate. However, Miller did not cite any
studies or peer-reviewed literature to show that such empirical testing has been conducted. The
only relevant empirical data before me is a journal article submitted with North Fork’s pre-trial
Daubert motion discussing a study by Sargur N. Srihari, et al. purporting to establish the
individuality of handwriting.” (North Fork’s Mot. to Exclude, Ex. A.) In this study, the
researchers asked approximately 1500 people to write out three copies each of a 156-word
document that featured all the letters in the alphabet, all ten numerals, several distinctive
character combinations, and other “attributes of interest.” /d. The writing samples were then
scanned into a computer, which was able to identify authorship of a given writing sample or
partial sample with a high accuracy rate. /d. However, the accuracy rate decreased when fewer
words and characters were considered. /d.

7 Sargur N. Srihari, et al., Individuality of Handwriting, 47 J. Forensic Sci. 856 (July
2002).
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In this case, Miller’s task was to determine whether two questioned signatures containing
just six distinct characters (M, a, r, k, G, and y) were forged or genuine. The Srihari study does
not provide strong empirical support for an FDE’s ability to reliably perform this particular task.
The amount of questioned writing at issue here is very small, and the Srihari study showed that
attribution of authorship becomes less accurate as the amount of questioned writing decreases.®
Gray has not presented any other evidence of empirical testing. The reliability of the technique
Miller applied is unclear in that there is insufficient evidence for me to conclude it has been
subjected to adequate empirically-based peer-reviewed testing to establish its efficacy.

In addition, it is unclear whether the underlying theories Miller relied on have been
subjected to adequate empirical testing and peer review. Miller himself agreed on cross-
examination that some aspects of handwriting variability remain untouched by empirical
investigation, as was noted by one of his students in her graduate thesis. (ET 95-96.) This
admission is significant because understanding the variability of handwriting is crucial to
analyzing it. The Srihari study provides some support for the common-sense proposition that
handwriting is individualistic and therefore distinguishable by examining its variations. Yet it is
unclear to what extent the assumption holds true that any given person’s handwriting will be
unique and distinguishable from everyone else’s handwriting, and these fundamental
propositions have been questioned by some courts.

For example, in Starzecpyzel, the court discussed a study in which an FDE had examined
the signatures of individuals with the same name and found that many of the signatures looked so
alike that they were not worth photographing. 880 F. Supp. at 1036 (citing John J. Harris, How
Much Do People Write Alike?, 48 J. Crim. Law & Criminology 637 (1958)); see also Hidalgo,
229 F. Supp. 2d at 967 (agreeing with expert witness that hypothesis of uniqueness “has not been
fairly tested”); Lewis, 220 F. Supp. 2d at 552-53 (noting theories that penmanship characteristics
are distinguishable and that there is a base rate of such characteristics in the population have not
been tested). After discussing a number of other studies on handwriting analysis, the
Starzecpyzel court concluded that the field lacks “critical self-examination” and scholarship. 880
F. Supp. at 1037-38. Other courts have reached similar conclusions. See Jones, 107 F.3d at 1157
(noting both academicians and FDEs have recognized lack of empirical evidence in field); Hines,
55 F. Supp. 2d at 68-69 (finding that studies cited by expert “cannot be said to have ‘established’
the validity of the field to any meaningful degree”); Saelee, 162 F. Supp. 2d at 1102-03 (finding
“overall lack” of empirical testing and meaningful peer review); Fujii, 152 F. Supp. 2d at 940-41
(noting that studies on handwriting analysis have been criticized for methodological flaws and
lack of unbiased peer review).

In a recent case, a federal district judge found that the two main principles on which
handwriting analysis is premised, the principles of uniqueness and intra-writer variation, have

8 By analogy, in United States v. Prime, the court relied in part on the Srihari study to
find that the premises of handwriting analysis were sound in the context of that particular case, in
which the FDE had been provided with a very extensive array of writing samples that included
112 pages of known writing and 76 questioned documents. 220 F. Supp. 2d at 1211-12.
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not been adequately tested. Johnsted, 30 F. Supp. 3d at 817-18. The court explained why the lack
of adequate testing of these two principles is so troubling:

This lack of testing has serious repercussions on a practical level: because the
entire premise of interpersonal individuality and intrapersonal variations of
handwriting remains untested in reliable, double blind studies, the task of
distinguishing a minor intrapersonal variation from a significant interpersonal
difference — which is necessary for making an identification or exclusion — cannot
be said to rest on scientifically valid principles. The lack of testing also calls into
question the reliability of analysts’ highly discretionary decisions as to whether
some aspect of a questioned writing constitutes a difference or merely a variation;
without any proof indicating that the distinction between the two is valid, those
decisions do not appear based on a reliable methodology. With its underlying
principles at best half-tested, handwriting analysis itself would appear to rest on a
shaky foundation.

Id. at 818.

In sum, although handwriting analysis has been subjected to some empirical testing and
peer review, it appears that reliable data is lacking. There is insufficient evidence on the record
before me to establish that the theories Miller relied on have been validated or that the techniques
he applied have been proven accurate and effective in cases involving a very small amount of
questioned writing.

Error Rate

The task Miller was asked to perform in this case was to determine whether the two
questioned signatures were authentic or forged. In evaluating the reliability of his conclusions, it
would be useful to know two separate error rates: the rate at which FDEs falsely identify a
forged signature as genuine and the rate at which FDEs falsely identify a genuine signature as
forged. However, Miller did not provide any error rate at all.

Miller testified that computer technology exists with the capability of matching
handwriting samples with a 98% confidence rate, i.e., a 2% error rate. (ET 68-69, 99, 107.)
However, he did not use a computer program to analyze the signatures in this case. Thus, the
only error rate applicable here would be the rate at which FDEs make mistakes in their work
when relying on their own analytical powers rather than a computer program.

It is not clear whether it i