











































































































































































































































































































II. DISCUSSION WITH FURTHER FINDINGS AND CONCLUSIONS OF LAW

Section 105(c) of the Mine Act prohibits discrimination against miners for exercising any
protected right under the Mine Act. The purpose of the protection is to encourage miners “to
play an active part in the enforcement of the [Mine] Act” recognizing that, “if miners are to be
encouraged to be active in matters of safety and health, they must be protected against any
possible discrimination which they might suffer as a result of their participation.” S. Rep. No.
181, 95" Cong., 1% Sess. 35 (1977), reprinted in Senate Subcommittee on Labor, Committee on
Human Resources, 95" Cong., 2™ Sess., Legislative History of the Federal Mine Safety and
Health Act of 1977 at 623 (1978).

A miner alleging discrimination under the Mine Act establishes a prima facie case of
prohibited discrimination by proving that he engaged in protected activity and that the adverse
action complained of was motivated in any part by that activity. Secretary of Labor on behalf of
Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-800 (October 1980), rev'd on other
grounds, 663 F.2d 1211 (3d. Cir. 1981); Secretary of Labor on behalf of Robinette v. United
Castle Coal Co.,3 FMSHRC 803, 817-18 (April 1981). The mine operator may rebut the prima
facie case by showing either that no protected activity occurred or that the adverse action was in
no part motivated by the protected activity. Pasula,2 FMSHRC at 2799-800. If the mine
operator cannot rebut the prima facie case in this manner, it nevertheless may defend by proving
that it was also motivated by the miner’s unprotected activity and would have taken the adverse
action for the unprotected activity alone. Id.; Robinette, 3 FMSHRC at 817-18; see also Eastern
Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4™ Cir. 1987).

A. Did Tom Sperry Engage in Protected Activity?

Sand and gravel operators are required to provide potable water at all active working
areas. 30 C.F.R. §56.20002. The failure of a mine operator to provide potable water can affect
the health of miners, particularly in hot weather. Miners can become seriously dehydrated and
suffer other health effects. For purposes of this decision, [ hold that Mr. Sperry’s complaint
about the lack of potable water was protected activity under section 105(c) of the Mine Act.

B. Was Mr. Sperry’s Termination Motivated in any Part by the Protected Activity?

In determining whether a mine operator’s adverse action was motivated by the miner’s
protected activity, the judge must bear in mind that “direct evidence of motivation is rarely
encountered; more typically, the only available evidence is indirect.” Secretary of Labor on
behalf of Chacon v. Phelps Dodge Corp., 3 FMSHRC 2508, 2510 (November 1981), rev'd on
other grounds, 709 F.2d 86 (D.C. Cir 1983). “Intent is subjective and in many cases the
discrimination can be proven only by the use of circumstantial evidence.” /d. (citation omitted).
Based on the evidence presented at the hearing, I find that Tom Sperry’s termination was not
motivated in any part by his protected activity. In making this finding I credit the testimony of
Dan Bunnell, the pit superintendent.
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A mine operator’s knowledge of the protected activity is one factor to evaluate when
determining whether an adverse action was motivated by protected activity. Mr. Bunnell had
knowledge of Mr. Sperry’s request for water. I credit Bunnell’s testimony that potable water was
available at the pit in the office. In addition, Granite Construction provided water closer to
Sperry’s work site the day after Sperry made his complaint.

Another factor is the mine operator’s hostility towards the protected activity, often
referred to as “animus.”. There has been no showing that Granite Construction or Bunnell
exhibited any hostility towards Sperry’s protected activity. Mr. Sperry referred to “pressures” he
felt after he made his complaint, but he was not able to articulate any specific examples. He
attributed these pressures to “outside” influences and stated that such pressures were “probably
government controlled.” Although he testified that he was pressured not to drink the water that
was provided, he could not describe how this pressure manifested itself.

I find and conclude that Mr. Sperry’s request for drinking water was not a factor in
Granite Construction’s decision to terminate his.employment with the company. 1 credit the
testimony of Mr. Bunnell that the company was not satisfied with his performance at the
Whitehill Pit. In addition, the company did not take any adverse action against him when he
complained about the lack of water at other Gibbons and Reed operations. There has been no
showing that the adverse action was motivated in any part by the protected activity. Finally, 1
{ind that even if Sperry’s complaint about the lack of potable water was taken into consideration
when Respondent decided to terminate him, Respondent would have terminated him for his
unsatisfactory work performance alone. That is, Granite Construction would have terminated
Mr. Sperry for his work performance even if he had not complained about the lack of water.

[Il. ORDER

For the reasons set forth above, the complaint filed by Tom Sperry against Granite
Construction under-section 105(c) of the Mine Act in this case is DISMISSED.

Richard W. Manning
Administrative Law Judge

Distribution:

Mr. Tom Sperry, 3852 Miriam Circle, Magna UT 84044-2615 (Certified Mail)

Mr. Roy Vlaovich, Jr., Gibbons and Reed Company, P.O. Box 30429, Salt Lake City, Utah
84130-0429 (Certified Mail)
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ADMINISTRATIVE LAW JUDGE ORDERS






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET, N.W., 6™ FLOOR
WASHINGTON D.C. 20006-3868

January 8, 1998

SECRETARY OF LABOR : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. CENT 98-11
Petitioner : A. C. No. 34-01787-03530
V. : Pollyanna No. 8 Mine
GEORGES COLLIERS INCORPORATED, :
Respondent :
ORDER TO SHOW CAUSE

This case is before me pursuant to section 105(d) of the Federal Mine Safety and Health
Actof 1977. 30 U.S.C. § 815(d).

On December 29. 1997, the Conference and Litigation Representative (CLR) filed the
penalty petition with an enclosed exhibit for this case. However, the exhibit does not include a
copy of MSHA’s assessment sheet identifying the violations contested. Commission rule
2700.28(b), 29 C.F.R. § 2700.28(b), requires that the petition list the alleged violations and the
proposed penalties, identify each violation by the number and date of the citation or order and the
section of the Act or regulations alleged to be violated. Therefore, the petition is incomplete and
the CLR must provide the requisite information before this case can proceed.

On November 18, 1997, I issued an order to show cause, copy enclosed, in Quapaw
Company, 19 FMSHRC 1927, (Dec. 1997) pointing out that there were an increasing number of
recent cases where the Secretary’s representatives failed to attach required exhibits to penalty
petitions. On November 21, 1997, the Associate Solicitor, for Mine Safety and Health wrote
Solicitors and CLRs regarding insufficient penalty petitions.

It is ORDERED that within 21 days the CLR file the necessary information for his
penalty petition to fulfill the requirements set forth in the Commission rules or show cause why
this case should not be dismissed for inadequate filing.

— 2 S0

Paul Merlin
Chief Administrative Law Judge
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Enclosure
Distribution: (Cert'fied Mail)

Ned Zamarripa, Conference and Litigation Representative, U. S. Department of Labor, MSHA,
CMS&H, P. O. Box 25367, Denver, CO 80225

Mr. G. Matt Richardson, President, George Colliers Inc., Route 3, Box 696, Henryetta, OK
74437

/gl
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET, N.W. 6™ FLOOR
WASHINGTON D.C. 20006-3868

November 18, 1997

SECRETARY OF LABOR : CIVIL PENALTY PROCEEDING

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA) ¢ Docket No. CENT 97-198-M
Petitioner : A. C. No. 34-01273-05531
V.
Drumright Quarry
QUAPAW COMPANY,
Respondent

ORDER PETITIONER TO SHOW CAUSE
ORDER TO SUBMIT INFORMATION

This case is before me pursuant to section 105(d) of the Federal Mine Safety and Health
Actof 1977. 30 U.S.C. § 815(d).

On September 11, 1997, the Secretary received the operator’s notice of contest of civil
penalties, a copy of which was filed with the Commission on September 18, 1997, and assigned
the above-captioned docket number.

On November 6, 1997, the Solicitor on behalf of the Secretary mailed a petition for
assessment of penalty for this case which was received at the Commission on November 10,
1997. There were no attached exhibits to the Solicitor’s petition.

Commission rule 2700.28(a), 29 C.F.R. § 2700.28(a), requires the Secretary to file a
penalty petition within 45 days of receipt of a contest of a penalty. Filing is effective upon
mailing. 29 C.F.R. § 2700.5(d). The petition in this case should have been filed on October 27,
1997. Therefore, it is 10 days late and the Solicitor must explain why his petition was untimely.

Furthermore, Commission rule 2700.28(b) and (¢), 29 C.F.R. § 2700.28(b) and (c),
requires that the petition list the alleged violations and the proposed penalties, identify each
violation by the number and date of the citation or order and the section of the Act or regulations
alleged to be violated, and that a legible copy of each citation contested be attached. The penalty
petition filed by the Solicitor does not contain this information. Therefore, the petition is
incomplete and the Solicitor must provide the requisite information before this case can proceed.
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This case is one of an increasing number of recent cases where the Secretary’s
representatives fail to attach required exhibits to the penalty petitions. These cases involve
both Solicitors and CLRs. The Commission’s filing requirements are easily understood
and well known to the Secretary’s representatives. However, the Commission’s docket
office is spending a great deal of time telephoning the Secretary’s representatives to obtain
the necessary documents. It is not the Commission’s responsibility to continually remind
the Secretary’s representatives to furnish documentation necessary to perfect filing so that
the cases can proceed. Henceforth, show cause orders will be issued in these cases.

In light of the foregoing, it is ORDERED that within 21 days the Solicitor show cause
why this case should not be dismissed for untimely filing.

It is further ORDERED that within 21 days the Solicitor file the necessary information

for his penalty petition to fulfill the requirements set forth in the Commission rules or show
cause why this case should not be dismissed for inadequate filing.

R ot

Paul Merlin T —
Chief Administrative Law Judge

Distribution: (Certified Mail)

James E. White, Esq., Office of the Solicitor, U. S. Department of Labor, 525 Griffin Street,
Suite 501, Dallas, TX 75202

Ed Clair, Esq., Associate Solicitor, Office of the Solicitor, U. S. Department of Labor, 4015
Wilson Boulevard, Suite 420, Arlington, VA 22203

Mr. Robert L. Childress, President, Quapaw Company, P. O. Box 609, Stillwater, OK 74076

/gl
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