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JUNE 1986

Review was granted in the following case during the month of June:

Clyde Perry v. Phelps Dodge Morenci, Docket No. WEST 96-64-DM. (Judge
Amchan, May 14, 1996)

Secretary of Labor wv. Cannelton Industries, Inc., et al, Docket No.
WEVA 94-381. (Judge Hodgdon, April 28, 1996)

Secretary of Labor v. Cyprus Cumberland Rescurces Corp., Docket No.
PENN 95-75. (Judge Feldman, May 7, 1996)

Review was denied in the following cases during the month of June:

Secretary of Labor, MSHA v. Energy West Mining Company, Docket No.
WEST 93-169. (Judge Manning, June 3, 1996)

Secretary of Labor, MSHA v. Peabody Coal Company, Docket No. KENT 93-318-R,
etc. (Judge Amchan, May 15, 1996)

*Secretary of Labor, MSHA v. Thunder Basin Coal Company, Docket No.
WEST 94-239-R was dismissed based on Thunder Basin’s motion to withdraw.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

June 5, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
on behalf of JAMES JOHNSON

and

UNITED MINE WORKERS OF ; Docket No. SE 93-127-D
AMERICA £

V.

JIM WALTER RESOURCES, INC.

BEFORE: Holen, Marks and Riley, Commissioners'
DECISION
BY THE COMMISSION:
In this discrimination proceeding, arising under the Federal Mine Safety and Health Act
0f 1977, 30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”), Administrative Law Judge

William Fauver found that Jim Walter Resources, Inc. (“JWR”) violated section 105(c) of the
Mine Act, 30 U.S.C. § 815(c),” when it disciplined James Johnson because he refused to remove

' Chairman Jordan has recused herself in this matter. Commissioner Doyle participated
in the consideration of this matter but resigned from the Commission before its final disposition.
Pursuant to section 113(c) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C.

§ 823(c), we have designated ourselves a panel of three Commissioners to exercise the powers of
the Commission.

2 Section 105(c)(1) provides in part:

No person shall discharge or in any manner discriminate
against or cause to be discharged or cause discrimination against or
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a longwall shearer and install roof support. 15 FMSHRC 2367 (November 1993) (ALJ). For the
reasons set forth below, we affirm the finding of discrimination and vacate and reassess the civil
penalty.

L

Factual and Procedural Background

JWR operates the No. 7 mine, an underground coal mine in Brookwood, Alabama. On
March 13, 1992, Johnson, a member of the owl shift crew for the No. 1 longwall, was assigned to
move an unproductive longwall shearer from the face through Crosscut A and down the No. 3
entry. 15 FMSHRC at 2367-68. The longwall had most recently advanced past Crosscut A,
which connected the Nos. 3 and 4 entries. G. Ex. 4. The Department of Labor’s Mine Safety
and Health Administration (“MSHA”) considered “Crosscut A-type” crosscuts to be gob and
subject to roof falls because of the substantial pressures exerted by the advancement of the
longwall. 15 FMSHRC at 2373-74. MSHA had a policy prohibiting travel through such
crosscuts until additional roof support had been installed in accordance with an approved
supplemental roof control plan. /Jd MSHA communicated that policy to union safety
committeemen in quarterly safety meetings. Id. at 2374; Tr. 19-20.

The normal route for removing the longwall or other large equipment was through
Crosscut B. 15 FMSHRC at 2374. The supplemental roof control plan approved by MSHA
required installation of additional roof support before longwall machinery was moved through
Crosscut B. Id ; Tr. 60-61, 94. Moving the longwall shearer through Crosscut A required
maneuvering the equipment around a 90 degree turn. Tr. 25. On March 13, however, JWR
chose to move the shearer through Crosscut A, notwithstanding the additional difficulty, because
the entry to Crosscut B was dangered off. 15 FMSHRC at 2374. As a consequence, cribs
installed in Crosscut A during the normal course of mining were removed to allow sufficient
space for moving the shearer. /d. at 2374-75; Tr. 58-59.

When Johnson arrived at Crosscut A, he overheard Tommy Boyd, a United Mine
Workers of America (“UMWA?”) safety committeeman, ask Danny Watts, the evening
supervisor, if there was a plan to correct roof conditions in Crosscut A before miners traveled
through the area. 15 FMSHRC at 2368; Tr. 63-64, 84-85. Johnson observed that roof had fallen

otherwise interfere with the exercise of the statutory rights of any
miner . . . because such miner . . . has filed or made a complaint
under or related to this [Act] including a complaint notifying the
operator . . . of an alleged danger or safety or health violation in a
coal or other mine . . . .

30 U.S.C. § 815(c)(1).

842



on the stageloader in the No. 4 entry, roof bolts were missing near the stageloader, there was a
brow, a crack near the intersection of Crosscut A and the No. 3 entry, there were no timbers, and
two cribs had been removed. 15 FMSHRC at 2368; Tr. 68, 85-86; G. Ex. 4. After observing the
roof conditions, Johnson stepped under the No. 1 longwall shield. Tr. 85.

Watts told Boyd that if he had a problem he should call Larry Vines, the longwall
manager. 15 FMSHRC at 2368. Boyd replied that, if he called anyone, it would be MSHA. Id
Watts then asked the owl shift longwall crew members what they were going to do. Tr. 89.
When no one replied, he ordered them to shovel the beltline in the No. 4 entry. /d The miners
traveled to the beltline and began shoveling. 15 FMSHRC at 2369; Tr. 90.

Alvin McMeans, the face boss for the No. 1 longwall, called Johnson from the beltline to
Crosscut B. 15 FMSHRC at 2369; Tr. 90. McMeans asked Johnson why he thought Crosscut A
was unsafe. 15 FMSHRC at 2369; Tr. 66, 90-91. Johnson replied that cribs had been taken
down, roof bolts were missing, the area was gob, and that MSHA had previously cited miners for
traveling through such crosscuts. 15 FMSHRC at 2369-70. McMeans asked Johnson, “If I
asked you to work in the area, what would you say?” Id. at 2375; Tr. 67. Johnson replied that he
would be afraid to work in the area and that he would have to “withdraw under [his] individual
safety rights.”* 15 FMSHRC at 2370, 2375. McMeans instructed Johnson to resume shoveling.
Tr. 92.

After McMeans questioned each member of the longwall crew, he met with Paul Phillips,
the mine manager, and discussed conditions in Crosscut A. 15 FMSHRC at 2370. Phillips then
met with Safety Committeeman Boyd at the intersection of Crosscut B and the No. 3 entry and
asked Boyd to accompany him to the area the miners thought was unsafe. Id; Tr. 147-48. Boyd

? The condition of the roof in Crosscut A gave rise to a separate action. On March 13,
1992, as a result of an inspection made pursuant to section 103(g) of the Mine Act, 30 U.S.C.
§ 813(g), JWR received a citation alleging a violation of 30 C.F.R. § 75.202(a) (1995).
15 FMSHRC at 2372. JWR contested the citation and the matter proceeded to hearing before
Judge Fauver. Finding that the roof conditions in Crosscut A were hazardous and required
additional support, the judge affirmed the citation. 15 FMSHRC 432, 434 (March 1993) (ALJ).
JWR filed a petition for review of the judge’s decision, which the Commission denied.
Accordingly, the judge’s decision became a final decision of the Commission 40 days after its
issuance. 30 U.S.C. § 823(d)(1). The record of that proceeding before the judge was
incorporated by reference into the record of this proceeding. 15 FMSHRC at 2372. The
transcript of that hearing is referred to as “Roof Tr.”

* Section (i) of the labor agreement in force at the mine, entitled “Preservation of
Individual Safety Rights,” provides in part: “No Employee will be required to work under
conditions he has reasonable grounds to believe to be abnormally or immediately dangerous to
himself....” R.Ex. 1,at 1.
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stated that he would travel through the No. 4 entry but not the No. 3 entry. 15 FMSHRC at
2370, Tr. 148. Entry No. 3 had been dangered off the previous day because some timbers were
missing. 15 FMSHRC at 2368; Tr. 88-89. Phillips explained that they could not travel through
the No. 4 entry because the head gate drive had been “shoved against the rib,” roof bolts were
missing, and there was no travelway. 15 FMSHRC at 2370; Tr. 148. Approximately 75 feet of
the No. 4 entry had been dangered off. 15 FMSHRC at 2373.

The other crew members then joined Boyd and Phillips. Tr. 149. Phillips told the miners
they would build cribs, set timbers in two different locations, and hang curtains from the inby
pillar in Crosscut A to the No. 1 longwall shield. 15 FMSHRC at 2371; Tr. 149-50. Boyd stated
that they did not have a plan to do that work. 15 FMSHRC at 2371. Phillips instructed
McMeans to bring the miners to the No. 4 beltline to shovel and then to bring each miner to meet
with him individually. Tr. 151-52.

Johnson testified that Phillips asked him, “If I asked how to make that place safe, what
are you going to do?” and that he had replied, “How do you make gob safe?” 15 FMSHRC at
2371, 2375; Tr. 92. Phillips told Johnson to go to work and “make the area safe.” 15 FMSHRC
at 2375; Tr. 173. When Johnson refused, Phillips ordered him to get on a bus to go to another
area to work., 15 FMSHRC at 2375-76; Tr. 155.

On the following day, Johnson was charged with insubordinate conduct and given notice
of a five-day suspension with intent to discharge. 15 FMSHRC at 2372. After a meeting
between management and union representatives, that action was modified to a two-day
suspension. /d. Johnson filed a discrimination complaint with MSHA and the Secretary filed the
present complaint on Johnson’s behalf, pursuant to section 105(c)(2) of the Mine Act, 30 U.S.C.
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§ 815(c)(2).° The Secretary proposed that a civil penalty be assessed against JWR in the range of
$2,000 to $2,500. The UMWA intervened in support of the Secretary’s position.

The judge found that Johnson’s work refusal constituted protected activity under section
105(c) of the Mine Act. 15 FMSHRC at 2376. He concluded that Johnson had a reasonable and
good faith belief that Crosscut A was unsafe, that an MSHA-approved supplemental roof control
plan was required to make the area safe, and that Johnson had given reasonable and sufficient
notice of his safety concerns to management. /d. The judge concluded that JWR had taken
adverse action against Johnson by giving him a five-day notice of suspension with intent to
discharge, suspending him for two days, and twice isolating and interrogating him, and that such
action amounted to discrimination in violation of the Act. /d. at 2376-77. The judge assessed a
civil penalty of $5,000, noting that JWR had “a substantial history of violations of § 105(c) of the
Act,” accumulating $5,286 in delinquent civil penalties in the 24-month period preceding the
instant violation. /d. at 2378.

The Commission granted JWR’s petition for discretionary review, which challenged the
judge’s finding that Johnson had engaged in a protected work refusal and the judge’s civil
penalty assessment. The Commission subsequently heard oral argument.

5 Section 105(c)(2) provides in part:

Any miner . . . who believes that he has been discharged,
interfered with, or otherwise discriminated against by any person
in violation of this subsection may, within 60 days after such
violation occurs, file a complaint with the Secretary alleging such
discrimination. Upon receipt of such complaint, the Secretary shall
forward a copy of the complaint'to the respondent and shall cause
such investigation to be made as he deems appropriate. . . . If upon
such investigation, the Secretary determines that the provisions of
this subsection have been violated, he shall immediately file a
complaint with the Commission . . . alleging such discrimination or
interference and propose an order granting appropriate relief.

30 U.S.C. § 815(c)(2)
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11.
Disposition
A. Protected Work Refusal

A miner alleging discrimination under the Mine Act establishes a prima facie case of
prohibited discrimination by proving he engaged in protected activity and that the adverse action
complained of was motivated in any part by that activity. Secretary on behalf of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786, 2797-800 (October 1980), rev'd on other grounds,
sub nom. Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary on behalf
of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981). The operator may
rebut the prima facie case by showing either that no protected activity occurred or that the
adverse action was in no part motivated by protected activity. Pasula, 2 FMSHRC at 2799-800.
[f the operator cannot rebut the prima facie case in this manner, it nevertheless may defend
affirmatively by proving that it is also was motivated by the miner’s unprotected activity and
would have taken the adverse action for the unprotected activity alone. Id.; Robinette, 3
FMSHRC at 817-18; see also Eastern Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th
Cir. 1987).

The Mine Act grants miners the right to complain of a safety or health danger but does
not expressly grant the right to refuse to work under such circumstances. Nevertheless, the
Commission and the courts have inferred a right to refuse to work in the face of a perceived
danger. See Secretary on behalf of Cooley v. Ottawa Silica Co., 6 FMSHRC 516, 519-21 (March
1984), aff’d, 780 F.2d 1022 (6th Cir. 1985); Price v. Monterey Coal Co., 12 FMSHRC 1505,
1514 (August 1990) (citations omitted). A miner refusing work is not required to prove that a
hazard actually existed. See Robinette, 3 FMSHRC at 812. In order to be protected, work
refusals must be based upon the miner’s “good faith, reasonable belief in a hazardous condition.”
Id ; Gilbert v. FMSHRC, 866 F.2d 1433, 1439 (D.C. Cir. 1989). The complaining miner has the
burden of proving both the good faith and the reasonableness of his belief that a hazard existed.
Robinette, 3 FMSHRC at 807-12; Secretary on behalf of Bush v. Union Carbide Corp., 5
FMSHRC 993, 997 (June 1983). A good faith belief “simply means honest belief that a hazard
exists.” Robinette, 3 FMSHRC at 810. This requirement’s purpose is to “remove from the Act’s
protection work refusals involving frauds or other forms of deception.” Id.

JWR claims the judge erred in finding that Johnson had engaged in a protected work
refusal. JWR Br. at 5. JWR contends the judge mischaracterized Johnson’s work refusal as his
refusal to move the shearer rather than his refusal to install roof support. Id at 7, 10. It asserts
that Johnson’s refusal to install roof support was unreasonable and unprotected because hazards
are inherent to mining and he was adequately qualified to perform the work. 7d. at 7-10. JWR
argues that, even if the refusal were protected, it lost that status when management took action to
determine the nature of the hazards and to direct miners who routinely installed roof support to
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correct them. Jd at 5. The Secretary claims the work of installing roof support was connected to
removing the shearer and that the judge analyzed whether Johnson’s refusal to enter Crosscut A
to install roof support was protected. S. Br. at 9 n.4. He also contends that substantial evidence
supports the judge’s determinations that Johnson had a reasonable, good faith belief that
Crosscut A was unsafe to work in, that Johnson adequately communicated that belief, and that
JWR did not adequately address Johnson’s safety concerns.® /d. at 10-18.

We conclude substantial evidence supports the judge’s determination that Johnson’s work
refusal was protected. Preliminarily, the judge did not fail to recognize the work refusal at issue
was Johnson’s refusal to install roof support. In finding that the work refusal was protected, the
judge (quoting Phillips’ order to Johnson to make the area safe by installing roof support) stated,
“Johnson, on reasonable, good faith grounds, believed Crosscut A was unsafe to work in, and
that an MSHA-approved plan was needed ‘to make it safe.”” 15 FMSHRC at 2376. The judge
also considered evidence relevant to Johnson’s refusal to install roof support, noting that Johnson
was not a roof control expert, did not know exactly how to make the area safe, and had
reasonable grounds to rely on his safety committeeman’s opinion that a plan was needed. /d.

Moreover, substantial evidence supports the judge’s determination that Johnson’s refusal
to install roof support was based on a reasonable and good faith belief that Crosscut A was
unsafe and that an approved plan was necessary to make it safe. Johnson testified that, although
he installed roof support in normal conditions, he considered the conditions in Crosscut A to be
dangerous and abnormal, and that he did not know how to support the roof safely or “whether
[management] knew how to support the top.” Tr. 95-96, 106-08, 118, 121-22. Johnson heard the
roof popping and “taking weight.” Roof Tr. 71. He observed that roof bolts were missing, roof
had fallen and cribs had been removed. Tr. 85-86. He could see there was a crack as well as a
brow in the roof and that there were no timbers. /d. On many occastons, Johnson had witnessed
roof falls in other forward crosscuts, sometimes extending to the No. 1 longwall shield. Roof Tr.
76. Johnson knew that MSHA considered a forward crosscut to be gob and had cited miners who
had traveled through such an area. 15 FMSHRC at 2373; Tr. 66-67, 91. Johnson’s concerns
were confirmed and shared by his safety committeeman, who believed that an approved

® The UMWA did not file a brief before the Commission.
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supplemental roof control plan was necessary before work could proceed in the area.” 15
FMSHRC at 2373; Tr. 84-85, 151.

Johnson was not a roof control expert. 15 FMSHRC at 2376; Tr. 136-37. In addition, he
had reason to doubt whether management knew how to support the roof, given the unusual
circumstances of moving a large piece of equipment through an area of gob and the conflicting
opinions of his immediate supervisor, who believed the area was safe enough to work in, and
Phillips, who believed that additional support was necessary. 15 FMSHRC at 2374-75; Tr. 69-
70, 146-47.

Furthermore, substantial evidence supports the judge’s determination that Johnson
adequately communicated his safety concerns to JWR. 15 FMSHRC at 2376. When Foreman
McMeans asked Johnson why he believed the area was unsafe, he replied that the crosscut was in
the gob, cribs had been removed, roof bolts were missing, and he knew that MSHA had cited
miners for traveling through a forward crosscut. Tr. 65-67, 85, 91. Johnson told Phillips that he
did not know how to make the area safe. 15 FMSHRC at 2375; Tr. 92.

Once a determination is made that a miner expressed a good faith, reasonable concern
about safety, the analysis shifts to an evaluation of whether the operator addressed the miner’s
concern “in a way that his fears reasonably should have been quelled.” Gilbert, 866 F.2d at
1441; see also Bush, 5 FMSHRC at 997-99; Thurman v. Queen Anne Coal Co., 10 FMSHRC
131, 135 (February 1988), aff'd, 866 F.2d 431 (6th Cir. 1989); Braithwaite v. Tri-Star Mining, 15
FMSHRC 2460, 2463-64 (December 1993). A miner’s continuing refusal to work may become
unreasonable after an operator has taken reasonable steps to dissipate his fears or ensure safety.
Bush, 5 FMSHRC at 998-99.

Substantial evidence supports the judge’s determination that JWR failed to adequately
address Johnson’s reasonable safety concerns. As the judge found, in response to Johnson’s
statement that he did know how to make the area safe, Phillips “did not give Johnson specific

7 JWR argues that the judge erred in finding that Johnson had reasonably relied on
Boyd’s opinion that a plan was necessary because Johnson testified that he did not have a
personal opinion on whether a plan was required. JWR Br. at 9-10. Substantial evidence
supports the judge’s determination. Under the labor agreement in force at the mine, when an
employee and management disagree on whether a'condition is hazardous, at least one safety
committeeman is required to review the condition. R. Ex. 1, Art. ITI, Sec. (i), § (2). If the safety
committeeman agrees with management that hazardous conditions do not exist, the miner is
required to perform the work. /d If the safety committeeman and management disagree and the
matter involves an issue of federal mandatory health or safety regulations, the appropriate federal
agency is contacted to settle the dispute. Id. at 3. Thus, in resolving disputes involving
allegedly hazardous conditions, miners were required to defer to the opinions of their safety
committeemen.
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orders as to how the roof should be supported.” 15 FMSHRC at 2375. Rather, Phillips only
stated, “I am telling you to go and make the place safe.” Tr. 153-54, 173. Phillips had a prior
discussion with Johnson and other crew members regarding installation of additional support in
Crosscut A. 15 FMSHRC at 2371. No supplemental written plan for supporting the area,
however, had been prepared by JWR’s engineers. Id. at 2373, Tr. 160-61, 177-78, 180-81.
Moreover, that discussion did not address Johnson’s concern that miners had previously been
cited for traveling through a forward crosscut and that a plan approved by MSHA was necessary
to make the area safe. Nor did JWR make an effort to contact MSHA to determine whether an
approved plan was necessary. 15 FMSHRC at 2376-77; Tr. 187-88.

In sum, substantial evidence supports the judge’s determination that Johnson’s work
refusal was protected and that JWR discriminated against Johnson in violation of section 105(c)
of the Act.

B. Assessment of Civil Penalty

JWR argues that the judge erred in assessing a civil penalty of $5,000. JWR Br. at 10. It
contends the judge failed to set forth sufficient findings supporting his conclusion that JWR had
a “substantial history” of violations of section 105(c) and that, in any event, he should have only
considered past violations of section 105(c) involving similar factual circumstances. /d. JWR
also asserts the judge erred in basing the assessment on his finding that, in the preceding 24-
month period, JWR had accumulated $5,286 in delinquent penalties. /d. at 11. JWR submits
there is no evidence of delinquent penalties in the record and that it is aware of no such penalties.
Id. The Secretary argues the judge properly considered JWR’s complete history of violations,
including previous violations of section 105(c), but acknowledges that he did not allege that JWR
had delinquent penalties. S. Br. at 22-26 & n.17.

The Commission’s judges are accorded broad discretion in assessing civil penalties under
the Mine Act. Westmoreland Coal Co., 8 FMSHRC 491, 492 (April 1986). The Commission
has cautioned, however, that the exercise of such discretion is not unbounded and must reflect
proper consideration of the penalty criteria set forth in section 110(i) of the Mine Act, 30 U.S.C.
§ 820(i). Id, citing Sellersburg Stone Co., 5 FMSHRC 287, 290-94 (March 1983), aff’'d, 736
F.2d 1147 (7th Cir. 1984). Assessments “lacking record support, infected by plain error, or
otherwise constituting an abuse of discretion are not immune from reversal . . ...” U.S. Steel
Corp., 6 FMSHRC 1423, 1432 (June 1984). The judge must make findings of fact on the criteria
that “not only provide the operator with the required inotice as to the basis upon which it is being
assessed a particular penalty, but also provide the Commission and the courts . . . with the
necessary foundation upon which to base a determination as to whether the penalties assessed by
the judge are appropriate, excessive, or insufficient.” Sellersburg Stone, 5 FMSHRC at 292-93.

We conclude that JWR received adequate notice of the judge’s consideration of its

history of previous violations as well as his basis for doing so and that we have been provided
with a sufficient foundation for review. Although the judge did not specifically indicate which
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violations of section 105(c) he relied upon, the record contains a complete 24-month citation
history, submitted in response to the judge’s request, as well as a list of section 105(c) cases that
were brought to the judge’s attention in the parties’ post-hearing briefs and correspondence. Tr.
210; S. Post-Hrg Br. at 14-15; G. Ex. 6; JWR Post-Hrg Br. at 23-24 & Attach. JWR-3; letters
dated September 2 and 7, 1993.

Furthermore, the judge did not abuse his discretion by considering JWR’s entire violation
history, rather than limiting his consideration to only those violations of section 105(c) involving
similar factual circumstances. Section 110(i) provides in part that in assessing civil penalties,
“the Commission shall consider the operator’s history of previous violations . . ..” 30 U.S.C.

§ 820(i). As the Commission held in Secretary on behalf of Carroll Johnson v. Jim Walter
Resources, Inc., 18 FMSHRC 552, 557 (April 1996), the language of section 110(i) does not
limit the judge’s consideration of an operator’s history of violations to factually similar
violations. The Commission has explained that ““section 110(1) requires the judge to consider
the operator’s general history of previous violations as a separate component when assessing a
civil penalty. Past violations of all safety and health standards are considered for this
component.’” Id., quoting Peabody Coal Co., 14 FMSHRC 1258, 1264 (August 1992)
(emphasis added). Thus, the judge did not err in his consideration of JWR’s history of previous
violations. .

The judge abused his discretion, however, in basing the assessment, in part, upon JWR’s
alleged delinquency in the payment of penalties. An operator’s delinquency in payment of
penalties is not one of the criteria set forth in section 110(i) of the Mine Act for consideration in
the assessment of penalties. Accordingly, we vacate the civil penalty assessed by the judge. See
Dolese Bros. Co., 16 FMSHRC 689, 695 (April 1994); Turner Bros. Inc., 6 FMSHRC 805, 806
(April 1984).

In the circumstances of this case and in the interest of judicial economy, we reassess the
penalty. See, e.g., Southern Ohio Coal Co., 4 FMSHRC 1459, 1465-67 (August 1982);
Westmoreland, 8 FMSHRC at 492-93. JWR did not dispute the judge’s findings on the other
statutory penalty criteria. Based upon those findings and upon our holdings, including that
consideration of an alleged delinquency in the payment of penalties is incorrect, we conclude that
a civil penalty of $2,500 is warranted.
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I1.
Conclusion

For the foregoing reasons, we affirm the judge’s determination that JWR discriminated
against Johnson in violation of section 105(c) of the Mine Act, vacate the civil penalty, and order

JWR to pay a penalty of $2,500.
%ﬁm (%,

Arlene Holen, Commissioner

s C. Riley, Commiggioner

arks, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

June 19, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. ¢ Docket No. CENT 93-238-M

BLUE BAYOU SAND AND GRAVEL, INC. :
BEFORE: Jordan, Chairman; Holen, Marks and Riley, Commissioners'

DECISION
BY THE COMMISSION:

This civil penalty proceeding, arising under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”™), involves a citation alleging a
significant and substantial (“S&S”) violation of 30 C.F.R. § 56.14101(a) (1995)* and a
withdrawal order, issued under section 107(a)’ of the Mine Act, 30 U.S.C. 817(a), alleging that

' Commissioner Doyle participated in the consideration of this matter but resigned from
the Commission before its final disposition.

? Section 56.14101(a) provides in part:

Minimum requirements. (1) Self-propelled mobile equipment shall be
equipped with a service brake system capable of stopping and holding the
equipment with its typical load on the maximum grade it travels. . . .

(3) All braking systems installed on the equipment shall be maintained in
functional condition.

3 Section 107(a) of the Mine Act provides in part:
If, upon any inspection or investigation of a coal or other mine which is

subject to this [Act], an authorized representative of the Secretary finds that an
imminent danger exists, such representative shall determine the extent of the area
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defective brakes on a haulage truck created an imminent danger. Administrative Law Judge
Avram Weisberger concluded that the operator violated the standard but that the violation was
not S&S and did not present an imminent danger. 16 FMSHRC 1059, 1064-67 (May 1994)
(ALJ). For the reasons that follow, we reverse and remand.

L.

Factual and Procedural Background

Blue Bayou Sand and Gravel, Inc. (“Blue Bayou™) operates an open-pit sand and gravel
mine in Arkansas. 16 FMSHRC at 1059; Tr. 12. On April 28, 1993, Larry Slycord, an inspector
from the Department of Labor’s Mine Safety and Health Administration (“MSHA”), and his
supervisor, Billy Ritchey, conducted a regular inspection of the mine. 16 FMSHRC at 1060; Tr.
10. Inspector Slycord observed a loaded 22-ton Euclid haulage truck traveling out of the pit and
motioned to the driver, William Jewell, to stop the truck. 16 FMSHRC at 1062-63; Tr. 135.
Slycord informed Jewell that he wanted to test the service and parking brakes. 16 FMSHRC at
1063. Jewell replied that the brakes did not work and that he used the transmission to hold the
truck. /d.

Inspector Slycord directed Jewell to drive to a nearly level area and motioned to him to
stop the truck. /d. Slycord and Ritchey heard an exhaust of air as if brakes had been applied but
observed that the truck continued to roll without hesitation, eventually coming to a stop. /d. at
1063, 1066. The truck was tested again with the same result. /d. at 1063. Inspector Slycord
issued Citation/Order No. 4116491 alleging an imminent danger and an S&S violation of section
56.14101(a). Id at 1064, 1066; Tr. 181. Slycord and Ritchey directed Jewell to park the truck,
permitting him first to unload it into a nearby hopper in preparation for the brake repair. 16
FMSHRC at 1065; Tr. 181-82. Subsequently, Inspector Slycord modified the citation by
changing the likelihood of injury designation from “reasonably likely” to “highly likely.” Tr.
143-44; Gov’t Ex. 1 at 2, 3. Blue Bayou contested the citation and order.

Following an evidentiary hearing, the judge concluded that Blue Bayou had violated
section 56.14101(a) but that the violation was not S&S. 16 FMSHRC at 1066-67. The judge
explained that, although the violation contributed to the hazard of the truck hitting and injuring a
person, the reasonable likelihood of injury had not been established. /d. at 1066. The judge also
determined that the record failed to establish such an event was imminent. /d. at 1064-65. He

of such mine throughout which the danger exists, and issue an order requiring the
operator of such mine to cause all persons, except those referred to in section
[104(c)], to be withdrawn from, and to be prohibited from entering, such area until
an authorized representative of the Secretary determines that such imminent
danger and the conditions or practices which caused such imminent danger no
longer exist.
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emphasized that the inspector, after becoming aware of the defective brakes, permitted the truck
to be driven down a grade to unload. /d. at 1065. Accordingly, the judge dismissed the
withdrawal order, modified the citation, and assessed a civil penalty of $50, based in part on his
findings of low gravity and low negligence. Id at 1067, 1069.

The Commission granted the Secretary’s petition for discretionary review, which
challenged the judge’s S&S and imminent danger determinations.

II.

Disposition*
A. Significant and Substantial

The Secretary claims substantial evidence does not support the judge’s determination that
the violation was not S&S. PDR at 1. He asserts the judge erred in finding that a reasonable
likelihood of injury had not been established because there was evidence the truck could roll into
the hopper and fall down a 20- to 30-foot-high bank; truck drivers have been killed at other
mines because trucks without brakes have gone over bump blocks and into hoppers; people
working along the road would be endangered by the truck; and mobile equipment accidents cause
more fatalities than any other hazard in the mining industry. /d. at 11-14. Blue Bayou contends
the judge correctly determined the violation was not S&S because the truck had operated in the
cited condition for many months; bump blocks and mounds of dirt added a degree of safety to
operation of the truck; the truck normally operated at speeds of only 3 or 4 miles per hour; and it
had no history of accidents. Blue Bayou Br. at 18-19.

The S&S terminology is taken from section 104(d)(1) of the Mine Act, 30 U.S.C.
§ 814(d)(1), and refers to more serious violations. A violation is S&S if, based on the particular
facts surrounding the violation, there exists a reasonable likelihood that the hazard contributed to
will result in an injury or illness of a reasonably serious nature. Cement Div., Nat'l Gypsum Co.,

4 Blue Bayou requests that the Commission review the judge’s finding of violation for
the instant citation as well as for two other citations involving the defective brakes. Blue Bayou
Br. at 2, 15-17, 19-20. The Mine Act and the Commission’s procedural rules provide that the
Commission’s scope of review is limited to issues raised in the petition for discretionary review,
30 U.S.C. § 823(d)(2)(A)(iii); 29 C.F.R. § 2700.70(f) (1995); see, e.g., Chaney Creek Coal Corp.
v. FMSHRC, 866 F.2d 1424, 1429 & n.7 (D.C. Cir. 1989). Blue Bayou raised its challenge to the
judge’s decision in its response brief, filed after the deadline for filing a petition had passed. See
30 U.S.C. § 823(d)(2)(A)(i); 29 C.F.R. § 2700.70(a). Accordingly, we address only the S&S and
imminent danger issues raised by the Secretary.
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3 FMSHRC 822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1 (January 1984), the
Commission further explained:

In order to establish that a violation of a mandatory safety standard is
significant and substantial under National Gypsum, the Secretary of Labor must
prove: (1) the underlying violation of a mandatory safety standard; (2) a discrete
safety hazard -- that is, a measure of danger to safety -- contributed to by the
violation; (3) a reasonable likelihood that the hazard contributed to will result in
an injury; and (4) a reasonable likelihood that the injury in question will be of a
reasonably serious nature.

Id at 3-4 (footnote omitted). See also Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d 133, 135 (7th
Cir. 1995); Austin Power, Inc. v. Secretary of Labor, 861 F.2d 99, 103 (5th Cir. 1988) (approving
Mathies criteria). An evaluation of the reasonable likelihood of injury should be made assuming
continued normal mining operations. U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (August
1985).

The first and second elements of the Mathies criteria have been established. 16
FMEHRC at 1066. The issue on review is whether the judge erred in concluding the Secretary
failed to establish the reasonable likelihood of an injury-producing event.

The Commission is bound by the substantial evidence test when reviewing an
administrative law judge’s factual determinations. 30 U.S.C. § 823(d)(2)(A)(i1)(I). “Substantial
evidence” means “such relevant evidence as a reasonable mind might accept as adequate to
support [the judge’s] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163
(November 1989) (“R&P”), quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229
(1938). While we do not lightly overturn a judge’s factual findings and credibility resolutions,
neither are we bound to affirm such determinations if only slight or dubious evidence is present
to support them. See, e.g., Krispy Kreme Doughnut Corp. v. NLRB, 732 F.2d 1288, 1293 (6th
Cir. 1984); Midwest Stock Exchange, Inc. v. NLRB, 635 F.2d 1255, 1263 (7th Cir. 1980). We are
guided by the settled principle that, in reviewing the whole record, an appellate tribunal must
also consider anything in the record that “fairly detracts” from the weight of the evidence that
supports a challenged finding. Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).

In concluding the Secretary failed to establish the third Mathies element, the judge
determined there was a mound of dirt at the track hoe® and a bump block at the hopper, the truck
normally traveled at a speed of under 10 m.p.h., and there were no steep grades or significant
traffic on the road. 16 FMSHRC at 1066-67.

5 A track hoe loads dirt from the pit into the truck. Tr. 15.
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The overwhelming weight of the evidence, however, detracts from the judge’s
conclusion. Inspector Slycord observed the loaded truck operating without brakes at a pit work
site with grades as high as 10%. Tr. 16, 110, 117. To dump its load into the hopper, the truck
was driven in reverse down a 40-foot-long road with a 3- to 4-foot decline to the hopper area. Tr.
110, 117. Both Slycord and Ritchey testified that, if the transmission had failed, the driver
would have no means of stopping the truck. Tr. 121, 184. Slycord testified that, if the driver had
to swerve to avoid a person or obstruction, the truck could have plunged into the hopper and
down a 20- to 30-foot-high bank into the plant area, fatally or seriously injuring the driver. Tr.
118-21, 127. Slycord testified that the plant operator who stands in the area beside the hopper,
construction workers working beside the road, and other drivers would also have been
endangered. Tr.22,111-12,114-16, 118, 127-28. On the day of the inspection, another haulage
truck was using the road and there were three other vehicles that could use or cross the road. Tr.
111, 127. We consider these particular facts surrounding the violation against the backdrop of
Inspector Ritchey’s testimony that mobile equipment accidents are the leading cause of fatalities
in the mining industry.® Tr. 186.

The evidence relied upon by the judge is insubstantial compared to the body of record
evidence and does not establish that an accident would not be reasonably likely to occur.
Although there was a bump block at the hopper, it may not have been sufficient to stop the truck
from falling into the hopper. Ritchey testified that fatalities have occurred at other mines when
trucks with malfunctioning brakes have rolled over bump blocks and into hoppers. Tr. 185-86.
Ritchey also testified that, even if the 22-ton truck was going slowly, it could “drive right over” a
pickup truck, crushing its driver. /d. Blue Bayou’s assertions, that the company had no history
of accidents and that the truck had been operated in the cited condition for many months without
incident, are not dispositive of a finding that the third Mathies element has not been established.
See Buffalo Crushed Stone, Inc., 16 FMSHRC 2043, 2046 (October 1994). Accordingly, we
reverse the judge’s determination that the Secretary failed to establish the third Marhies element.
See id. at 2045-47.

¢ Commissioner Holen notes that, under the Commission’s precedent, Inspector
Ritchey’s testimony to the effect that mobile equipment accidents are the leading cause of
fatalities in the mining industry is irrelevant. The Commission has long held that an S&S
determination is based on the particular facts surrounding the violation. E.g., Peabody Coal Co.,
17 FMSHRC 508, 511-12 (April 1995); Eagle Nest, Inc., 14 FMSHRC 1119, 1122 (July 1992).
In Lion Mining Co., the Secretary argued that the judge erred, when determining whether a roof
control violation was S&S, in failing to consider that roof falls are the leading cause of fatalities
in mines. 18 FMSHRC ____ slip op. at 3, No. PENN 94-71-R (May 23, 1996). The Commission
unanimously rejected the Secretary’s argument and explained, “The Commission has held that an
S&S determination must be based on the particular facts surrounding the violation, including the
nature of the mine.” Id at 5, citing Texasgulf; Inc., 10 FMSHRC 498, 501 (April 1988).

857



Although the judge did not expressly consider the fourth Marhies element, the evidence is
undisputed that an injury resulting from the truck’s involvement in an accident would be serious
in nature. Inspector Slycord testified that, in the event of an accident, the truck driver could have
experienced broken bones, head injury, or death, the plant operator could have been crushed to
death, and another driver using the haul road could have been killed. Tr. 126-28.

Viewing the record as a whole, we find that substantial evidence does not support the
judge’s conclusion that Blue Bayou’s violation of section 56.14101(a) was not reasonably likely
to result in an injury. Accordingly, we reverse the judge’s determination that the violation was
not S&S.

B. Imminent Danger

The Secretary argues that the judge erred in vacating the imminent danger order and in
failing to address evidence establishing an imminent danger. PDR at 6-10. He also claims the
judge committed legal error when, relying on the inspector’s permitting the truck to be unloaded,
he found that danger was not imminent. /d. at 10-11. Blue Bayou responds, in essence, that the
judge correctly determined the record does not support a finding of imminent danger. Blue
Bayou Br. at 17-19. Italso emphasizes that Inspector Slycord initially designated the likelihood
of injury on the order as “reasonably likely” and only changed it to “highly likely” to justify the
withdrawal order. /d. at 18.

Section 3(j) of the Mine Act defines an imminent danger as “the existence of any
condition or practice in a coal or other mine which could reasonably be expected to cause death
or serious physical harm before such condition or practice can be abated.” 30 U.S.C. § 802().
Adopting the reasoning of the U.S. Courts of Appeals, the Commission has “refused to limit the
concept of imminent danger to hazards that pose an immediate danger.” R&P, 11 FMSHRC at
2163, citing Freeman Coal Mining Co. v. Interior Bd. of Mine Op. App., 504 F.2d 741 (7th Cir.
1974). See also VP-5 Mining Co., 15 FMSHRC 1531, 1535 (August 1993); Island Creek Coal
Co., 15 FMSHRC 339, 345 (March 1993). Rather, the Commission has stated that “an imminent
danger exists when the condition or practice observed could reasonably be expected to cause
death or serious physical harm to a miner if normal mining operations were permitted to proceed
in the area before the dangerous condition is eliminated.” R&P, 11 FMSHRC at 2163, quoting
Eastern Associated Coal Corp. v. Interior Bd. of Mine Op. App., 491 F.2d 277, 278 (4th Cir.
1974) (emphasis omitted). The Commission has explained that “[t]o support a finding of
imminent danger, the inspector must find that the hazardous condition has a reasonable potential
to cause death or serious injury within a short period of time.” Utah Power & Light Co., 13
FMSHRC 1617, 1622 (October 1991) (“UP&L”).

In reviewing an inspector’s finding of an imminent danger, the Commission must support
the inspector’s finding “unless there is evidence that he has abused his discretion or authority.”
R&P, 11 FMSHRC at 2164, quoting Old Ben Coal Corp. v. Interior Bd. of Mine Op. App., 523
F.2d 25, 31 (7th Cir. 1975) (emphasis omitted). An inspector abuses his discretion, making a
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decision that is not in accordance with law, if he orders the immediate withdrawal of miners in
circumstances where there is not an imminent threat to safety. UP&L, 13 FMSHRC at 1622-23.
An inspector is granted wide discretion because he must act quickly to remove miners from a
situation he believes is hazardous. Island Creek, 15 FMSHRC at 346-47.

We conclude that the judge erred in determining that an imminent danger did not exist
because the inspector allowed the truck to be unloaded before the brakes were repaired. The
judge found the inspector’s action inconsistent with enforcement of an imminent danger order.
Record evidence indicates the truck was unloaded with caution to facilitate repair of the brakes.
Tr. 181-82. As the Commission stated in Wyoming Fuel Co., 14 FMSHRC 1282, 1292 (August
1992), although some “imminently dangerous conditions may require abatement that poses a
degree of unavoidable risk to miners[, t]he fact that such actions are necessary to abate a
condition . . . does not mean that the condition does not pose an imminent danger.”

Further, although the judge articulated the proper standard for imminent danger, he failed
to apply it. The judge did not examine whether the inspector abused his discretion by issuing the
withdrawal order. The inspector made a reasonable investigation of the surrounding facts. See
Island Creek, 15 FMSHRC at 346. The record reveals that Inspector Slycord observed the 22-
ton truck operating without brakes at a pit work site with grades up to 10%, being driven in
reverse on a decline to the hopper. Tr. 16, 110, 117. The inspector also testified there was a 20-
to 30-foot drop from the bank where the hopper is located to the plant area below. Tr. 120-22.
Slycord noted that, in addition to the truck driver, people in other vehicles were using or could
use the road, a plant operator was working at the hopper, and construction workers were beside
the road. Tr.22, 111-12, 114-16, 118, 127-28. The inspector articulated his concern that these
people would have been endangered in the event the driver could not control the truck, e.g., if the
driver had to swerve suddenly, or if the transmission had failed, leaving no way to stop the truck.
Tr. 118-23, 127. The bump block at the hopper may not have prevented the cited truck from
rolling into the hopper. Tr. 121-23, 184-85. In addition, the truck was dangerous even at slow
speed and could cause a fatality in the event of collision. Tr. 185-86.

The subsequent modification of the citation from “reasonably likely” to cause injury to
“highly likely” does not diminish evidence that it was the inspector’s belief at the time he issued
the order that an imminent danger existed. Inspector Slycord explained that he modified the
citation to correct a mistake. Tr. 144.

It was reasonable for the inspector, in evaluating the particular circumstances at issue in
this case, to conclude that an imminent danger existed. The evidence does not allow any other
conclusion than that the inspector did not abuse his discretion in issuing the imminent danger
order. Accordingly, we reverse the judge’s determination.
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III.
Conclusjon
For the foregoing reasons, we reverse the judge’s S&S and imminent danger

determinations. We remand for reassessment of the civil penalty consistent with this decision.’
See, e.g., Gatliff Coal Co., Inc., 14 FMSHRC 1982, 1989 (December 1992).

WWLW

Mary Lu ﬁrdan Chigdrman

Arlene Holen, Commissioner M
% ‘

Marc Lincoln Marks, Commissioner

qu.w C. ‘ A
s C. Riley, Commissioner a‘/?;

7 We note that, in his penalty assessment, the judge found low gravity and low
negligence based on evidence that work necessary to repair to the brakes was minor. 16
FMSHRC 1067. We caution the judge against relying upon such evidence on remand. Cf.
Southern Ohio Coal Company, 13 FMSHRC 912, 919 (June 1991) (operator’s failure to make
minor repairs was aggravated conduct).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET N.W., 6TH FLOOR
WASHINGTON, D.C. 20006
June 20, 1996

SECRETARY OF LABOR.
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. i Docket No. WEVA 92-783

UNITED STATES STEEL MINING
COMPANY, INC.

BEFORE: Jordan, Chairman; Holen, Marks and Riley, Commissioners'

DECISION
BY: Jordan, Chairman; Holen and Riley, Commissioners

This civil penalty proceeding, arising under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”), is before the Commission for the
third time and raises the question of whether a violation by United States Steel Mining Company
(“U.S. Steel™) of a trolley wire transportation safeguard issued under 30 C.F.R. § 75.14032 was
significant and substantial (“S&S™).” In the decision now before us, Administrative Law Judge
William Fauver concluded that the violation was S&S. 16 FMSHRC 1189 (May 1994) (AL).
The Commission granted U.S. Steel’s petition for discretionary review, which challenges the
judge’s S&S determination. For the reasons that follow, we affirm the judge’s decision.

' Commissioner Doyle participated in the consideration of this matter but resigned from
the Commission before its final disposition.

? Section 75.1403, entitled “Other safeguards,” provides:

Other safeguards adequate, in the judgment of an
authorized representative of the Secretary, to minimize hazards
with respect to transportation of men and materials shall be
provided.

3 The S&S terminology is taken from section 104(d)(1) of the Mine Act, 30 U.S.C.
§ 814(d)(1), which distinguishes as more serious in nature any violation that “could significantly
and substantially contribute to the cause and effect of a . . . mine safety or health hazard . . . .”
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L.

Factual and Procedural Backeround

The facts of this case are fully set forth in the Commission’s first decision in this matter,
15 FMSHRC 2445 (December 1993), and are summarized here. Id. at 2445-46. On May 23,
1989, James Bowman, an inspector with the Department of Labor’s Mine Safety and Health
Administration (“MSHA?”), issued U.S. Steel a safeguard notice at its Gary No. 50 Mine, an
underground coal mine in Wyoming County, West Virginia. /d. The notice required that, to
prevent de-energizing of track equipment, all trolley wire be installed without excessive kinks,
bends, and twists. /d. at 2446. It also required that the trolley wire be installed within a gauge
where anti-swing devices could be used on all equipment. /d On February 4, 1992, MSHA
Inspector Gerald Cook* inspected the 5K track entry in a track-mounted jeep. /d. The trolley
pole disengaged and caused the jeep to lose power 15 times. /d. Cook determined that the
causes of the trolley pole disconnections were kinks in the wire and a wide gauge between the
track and wire. /d. Inspector Cook issued U.S. Steel a citation for violation of the safeguard and
designated the violation S&S. /d.; Gov’t Ex. 1. U.S. Steel contested the violation and proposed
civil penalty. 15 FMSHRC at 2446.

The judge rejected U.S. Steel’s contention that the safeguard was invalid and found that
the cited conditions violated the safeguard. 15 FMSHRC 452, 457 (March 1993) (ALJ). In
concluding that the violation was S&S, the judge stated that the test was “whether the violation
presents a substantial possibility of resulting in injury or disease . . ..” Id. at 456 (emphasis in
original). The Commission granted U.S. Steel’s petition for discretionary review, which
challenged the judge’s determinations that the safeguard was valid and that the violation was
S&S.

The Commission affirmed the judge’s ruling that the safeguard was valid and that U.S.
Steel violated it. 15 FMSHRC at 2447-48. The Commission concluded, however, that the judge
erred in his S&S analysis by applying a “substantial possibility” test. /d. at 2448. The
Commission remanded the case for proper application of the third element of the S&S test set
forth in Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), whether there was a reasonable
likelihood that the hazard contributed to would result in an injury. 15 FMSHRC at 2448
(emphasis added).

On remand, the judge determined that “reasonable likelihood,” as used in the third
element of the Mathies test, does not mean proof that an injury was “more probable than not.”

* Inspector Gerald Cook is incorrectly identified in the transcript and by the judge as Earl
Cook. Compare Tr. 51-52; 15 FMSHRC 452, 453 (March 1993) (ALJ); PDR at 2 (erroneous
references to Earl Cook) with Gov’t Ex. 1 (citation signed by Gerald Cook); S. Br. at 3 n.2
(noting erroneous references). Earl Cook was the U.S. Steel official to whom Inspector Bowman
issued the notice to provide safeguard. Tr. 22; Gov’t Ex. 3.
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16 FMSHRC 829, 831-32 (April 1994) (ALJ). He certified this ruling for review by the
Commission. /d. at 832-33. The Commission denied review and directed the judge to issue a
final disposition pursuant to its remand instructions. 16 FMSHRC 1043, 1044 (May 1994).

In the decision on review, the judge rejected U.S. Steel’s view that “reasonable
likelihood™ means “more probable than not.” 16 FMSHRC at 1190. He concluded that an S&S
violation is not to be defined “in terms of a percentage of probability.” /d. at 1190-91(citation
omitted). The judge concluded that violation of the safeguard was S&S, concluding that the
reliable evidence supported Inspector Cook’s testimony that, taken as a whole, the hazards
presented by the violation made it reasonably likely that serious injuries would result. /d at
1193.

I

Disposition

U.S. Steel argues that, to satisfy the third Marhies element, the Secretary must prove that
it was “more probable . . . than not” that the hazard contributed to by the violation will result in
an injury. PDR at 5. "U.S. Steel also argues that substantial evidence does not support the
judge’s S&S determination. /d. In its view, the disconnection of a pole from the trolley wire
does not contribute to a “discrete safety hazard,”™ and it was not reasonably likely that the cited
condition could result in an injury. /d. at 5-6.

The Secretary argues that the judge applied the “reasonable likelihood” element of
Mathies and properly concluded the violation was S&S. S. Br. at 6-12. He emphasizes that the
Commission has never held that “reasonable likelihood” requires a showing that it is “more
probable than not” that injury or illness will occur. Id. at 7. He contends that such a construction
is inconsistent with the Mine Act, its legislative history, and Commission case law. /d. at 7-12.
The Secretary also argues that substantial evidence supports the judge’s determination that the
violation was S&S. /d. at 12-13.

Under the Commission’s test, a violation is S&S if, based on the particular facts
surrounding the violation, there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature. Cement Div., Nat’l Gypsum Co., 3

5 U.S. Steel thus also argues that the violation is not S&S because the Secretary failed to
. prove the second element of the Mathies test, i.e., whether there was a safety hazard contributed
to by the violation. Review of the second Mathies element, however, is not before the
Commission. U.S. Steel did not raise the second Mathies element in its first petition for review
in this matter and the Commission remanded the proceeding to the judge only for proper
application of the third element, 15 FMSHRC at 2448. The judge’s jurisdiction was therefore
limited to that issue. See Ronny Boswell v. National Cement Co., 15 FMSHRC 935, 937 (June
1993).
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FMSHRC 822, 825-26 (April 1981). In Mathies. 6 FMSHRC at 3-4, the Commission further
explained:

In order to establish that a violation of a mandatory safety
standard is significant and substantial under National Gypsum, the
Secretary of Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the violation; (3) a
reasonable likelihood that the hazard contributed to will result in
an injury; and (4) a reasonable likelihood that the injury in question
will be of a reasonably serious nature.

See also Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d 133, 135 (7th Cir. 1995); Austin Power,

Inc. v. Secretary of Labor, 861 F.2d 99, 103-04 (5th Cir. 1988) (approving Mathies criteria). An
evaluation of the reasonable likelihood of injury should be made assuming continued normal
mining operations. U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (August 1985). The
Secretary bears the burden of proving that a violation is S&S. See, e.g., Peabody Coal Co., 17
FMSHRC 26, 28 (January 1995), citing Union Oil Co. of Cal., 11 FMSHRC 289, 298-99 (March
1989).

A. Whether the Judge’s S&S Analysis Was Erroneous

We agree with the judge that the third element of the Mathies test does not require the
Secretary to prove it was “more probable than not™ an injury would result. See 16 FMSHRC at
1190-93. The legislative history of the Mine Act indicates Congress did not intend that the most
serious threat to miner health and safety, an imminent danger, be defined in terms of “a
percentage of probability.” S. Rep. No. 181, 95th Cong., 1st Sess. 38 (1977), reprinted in Senate
Subcommittee on Labor, Committee on Human Resources, 95th Cong., 2d Sess., Legislative
History of the Federal Mine Safety and Health Act of 1977, at 626 (1978). We do not find error
in the judge’s conclusion that, because an S&S violation under the Mine Act is less serious than
an imminent danger, it is also not to be defined in terms of percentage of probability. 16
FMSHRC at 1191. Furthermore, Commission precedent has not equated “reasonable likelihood”
with probability greater than 50 percent. A “more probable than not” standard would require the
Secretary, in order to prove a violation is S&S, to prove it is likelier than not that the hazard at
issue will result in a reasonably serious injury. We reject such a requirement.

U.S. Steel relies on a judge’s decision in Texasgulf, Inc., 9 FMSHRC 748, 759-61, 763
(April 1987) (ALJ), to the effect that “reasonably likely” must be regarded as synonymous with
“probable.” PDR at 5. Although the Commission affirmed the judges’s determination that the
violation was not S&S, it did not endorse the judge’s probability analysis. Texasgulf, Inc., 10
FMSHRC 498, 500-04 (April 1988). The Commission specifically declined to revisit the S&S
test, as set forth in Nat 'l Gypsum and Mathies. Id. at 500 n.4.
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Accordingly, we conclude that the judge did not err when he found that the term
“reasonable likelihood” does not mean “‘more probable than not.” 16 FMSHRC at 1193.

B. Whether Substantial Evidence Supports the Judge’s S&S Conclusion

We conclude substantial evidence supports the judge’s determination that the violation
was S&S.° Inspector Cook cited 15 hazardous locations. Gov’t Ex. 1. The area in which the
violation occurred was lower in height than other areas of the mine and was uneven, with grades
and swags, increasing the likelihood of injuries resulting from a disconnected trolley pole. 16
FMSHRC at 1193. When a trolley pole disengages, the vehicle is deenergized, resulting in an
immediate loss of lights, communication, and electrically powered brakes. /d Much of U.S.
Steel’s equipment has electrically powered brakes. Tr. 15. Although the operator represents that
its vehicles have a hydraulic brake backup system (PDR at 5). Inspector Cook testified that he
had never seen a jeep with hydraulic brakes stop after the trolley pole disengaged. Tr. 102-03.
Inspector Bowman similarly testified that he had issued many citations for failing hydraulic
braking systems. Tr. 122. Further, a vehicle that lost its lights at a dip in the track would not be
seen by drivers of other vehicles. 16 FMSHRC at 1193. A vehicle without communication
would be unable to report its location to the dispatcher or request assistance. See Tr. 127; PDR
at 5. :

In addition, disengaged trolley poles can dislodge or strike rocks in the roof. 16
FMSHRC at 1193. The rocks may strike miners or cause sparks that could ignite methane. /d
See also Tr. 15, 58-59, 102. Inspector Bowman testified that this mine liberated approximately
two million cubic feet of methane in a 24-hour period. Tr. 16. Moreover, the record indicates
that disconnected trolley poles, even with anti-swing devices, are capable of causing injury,
including breaking an arm, if a miner reaches out for the pole. Tr. 112, 119; see also Tr. 15.

We are unpersuaded by U.S. Steel’s argument that an injury-producing event is not
reasonably likely because the vehicle is deenergized for only 15 to 20 seconds until the operator
replaces the pole. PDR at §; Tr. 125. Taken together, the loss of brakes, lights, and

¢ The Commission is bound by the substantial evidence test when reviewing an
administrative law judge’s factual determinations. 30 U.S.C. § 823(d)(2)(A)(ii)}(I). “Substantial
evidence” means “such relevant evidence as a reasonable mind might accept as adequate to
support [the judge’s] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163
(November 1989), quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). While
we do not lightly overturn a judge’s factual findings and credibility resolutions, neither are we
bound to affirm such determinations if only slight or dubious evidence is present to support
them. See, e.g., Krispy Kreme Doughnut Corp. v. NLRB, 732 F.2d 1288, 1293 (6th Cir. 1984);
Midwest Stock Exchange, Inc. v. NLRB, 635 F.2d 1255, 1263 (7th Cir. 1980). We are guided by
the settled principle that, in reviewing the whole record, an appellate tribunal must also consider
anything in the record that “fairly detracts” from the weight of the evidence that supports a
challenged finding. Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).

866



communication for even 15 to 20 seconds support the judge’s conclusion that an injury was
reasonably likely to occur. We reject U.S. Steel’s argument that the violation was not S&S
because Cook completed his journey through the mine without taking action to eliminate the
hazard. PDR at 6. Immediate abatement of a violation is only required when the condition
observed results in a withdrawal order. Citations, on the other hand, even those designated S&S,
“fix a reasonable time for the abatement of the violation.” 30 U.S.C. § 814(a). We also reject
U.S. Steel’s contention that the Secretary failed to prove the violation was S&S because he
offered no evidence that anyone has ever been injured by a pole equipped with an anti-swing
device disengaging from a trolley wire. PDR at 6. The fact that injury has been avoided in the
past or in connection with a particular violation may be “fortunate, but not determinative.”
Qzark-Mahoning Co., 8 FMSHRC 190, 192 (February 1986).

§18

Conclusion

The judge did not err in applying the “reasonable likelihood” test set forth in the third
element of Mathies, and substantial evidence in the record supports the judge’s conclusion that
the violation was S&S. Accordingly, we affirm the judge’s determination that U.S. Steel’s
violation was S&S.

W%%»W

Mary Lu rdan Cha

%zw%

Arlene Holen, Commissioner

Q/WC(ZL‘\

fes C. Riley, Commissioner ﬁ;")’ .

867



Commissioner Marks, concurring in result:

My colleagues have concluded that the violation in issue was “significant and
substantial,” (“S&S”). I agree and concur in that result. However, I vigorously disagree with the
majority’s refusal to consider the core issue, i.e., that there is a compelling need to provide a
clear, unambiguous interpretation of the statutory term “significant and substantial.”

In reaching their conclusion, the majority has applied the so-called “Mathies test.” which
is an amplification of the Cement Div., Nat'l Gypsum Co., 3 FMSHRC 822 (April 1981)
decision, wherein the Commission enunciated its interpretation of S&S. After careful
consideration of this matter [ have concluded that the Commission majority in both Nar ']
Gypsum and Mathies Coal Co., 6 FMSHRC 1 (January 1984) erred, and that the time for re-
examination of this vital issue is long overdue.

The procedural history of this U.S. Steel case is, in many ways, illustrative and indicative
of the chronic enforcement and adjudicative quagmire that has been spawned since the ill
conceived Nat 'l Gypsum decision was issued. The violation in this case was issued on February
4, 1992. Since that time, the case has been before the judge and the Commission three times! In
each instance the issue'related to the third element of the Mathies test which requires the
Secretary to prove that “a reasonable likelihood that the hazard contributed to will result in an
injury.” Mathies, 6 FMSHRC at 3-4,

Because that phrase is manifestly ambiguous, and because U.S. Steel argued for a
different interpretation, the judge attempted to set forth a clarifying interpretation of both the
statutory language and the Commission’s decisions by posing “a practical and realistic question
[,] whether the violation presents a substantial possibility of resulting in injury or disease, not a
requirement that the Secretary of Labor prove that it is more probable than not that injury or
disease will result.” 15 FMSHRC 452, 456 (March 1993) (ALJ) (emphasis in original) (citations
omitted). U.S. Steel objected and filed a petition for discretionary review, which was granted.
The Secretary, however, considered the judge’s formulation to be an attempt *“to use more
familiar language that reflected the Commission’s practical application of the test.” S. Br. at 18.

Clinging to the shopworn status quo, and apparently without revisiting the merits of the
underlying problem, i.c., that the third Mathies element is seriously deficient, the Commission
responded by concluding that the judge erred, and by instructing him to apply the “reasonable
likelihood” Mathies standard. 15 FMSHRC 2445, 2448 (December 1993).

On remand the judge determined that the parties continued to be sharply divided in their
interpretations of the third Mathies element and that “[T]he Commission has not resolved this
issue.” 16 FMSHRC 829, 830 (April 1994) (ALJ). He went further:

The parties’ conflict is understandable because the term ‘reasonable

likelihood’ may convey different meanings. To U.S. Steel, the word ‘likelihood’
governs, and the term ‘reasonable likelihood™ means ‘more probable than not.” To
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the Secretary, the word ‘reasonable’ modifies ‘likelihood’ to mean a reasonable
potential, not ‘more probable than not.’

Id The judge then proceeded to analyze that issue and concluded that “the term ‘reasonable
likelihood™ as used in the Mathies test does not mean ‘more probable than not.’” Id at 832.
Recognizing the importance of that ruling, the judge then took the unusual step of certifying his
ruling to the Commission for interlocutory review. /d. at 832-33.

Regrettably, the Commission declined vet another opportunity to consider this important
issue. The Commission refused to grant the review,' and directed the judge “to issue a final

disposition, on the existing record, pursuant to the Commission’s previous remand instructions.”
16 FMSHRC 1043, 1044 (May 1994).

On remand. the judge quickly complied, reiterating his previous conclusions rejecting the
“more probable than not™ formulation urged by U.S. Steel and also concluding that the record
supported the issuing inspector’s conclusion that “the hazards presented by this violation made it
reasonably likely that serious injuries would result.” 16 FMSHRC 1189, 1193 (May 1994)
(ALD).

Once again U.S. Steel sought discretionary review seeking a ruling clarifying the
meaning of the Commission’s third Marhies element. U.S. Steel’s arguments squarely raise the
issue: what does reasonable likelihood mean? They urge a “more probable than not” meaning.
PDR at 4-5. The Secretary defends the judge’s rejection of the U.S. Steel argument. S. Br. at 6-
7. Thus, the Commission is again presented with the opportunity to better explain, and more
clearly interpret, the statutory term of “significant and substantial.” Unfortunately, my
colleagues have opted not to confront the obvious, which is, that the words used in the third
Matrhies element are not serving our nation’s miners, the regulated, or the regulators very well.
The majority has chosen to narrowly dispose of the controversy in this case and to pass on this
opportunity to provide clear direction to all potential litigants as well as to the Commission’s
judges who have grappled with this issue since the Commission issued its two decisions.

Accordingly, 1 find it necessary to disassociate myself from such a resolution. In the past
year-and-one-half, the Commission has reviewed several cases that raised the very same
question:

' Although the Secretary opposed inteflocutory review on procedural grounds, he
explicitly stated that he “agrees with the judge that the legal issue presented is an important one.”
S. Opp’n at 3.
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what does reasonable likelihood mean? Moreover, since Mathies issuance in 1984,
approximately 47 Commission decisions involving S&S have been issued.” Of those 47
decisions, over 93% of the cases related to the third Mathies element. It must be emphasized
that this high level of litigation has resulted, not from confusion regarding the meaning of the
statutory terms, but from the confusion created by the Commission’s own terms which purport
to set forth a framework for the uniform enforcement and adjudication of S&S violations.
Notwithstanding the foregoing, in the twelve years that have passed since the issuance of
Marhies, the Commission has responded by merely clutching to the same ineffective words.
That “strategy” has failed. As such, I believe the reasonable and appropriate Commission
response to this compelling indication of widespread confusion and uncertainty, is to end the
pretense that no problem exists -- confront the problem and find language that interprets S&S in
a clear, unambiguous way.

To that end I continue to believe that the wisest course of action would have been to defer
decision in this case, and to have invited the litigants, as well as industry and union intervenors to
fully brief and orally argue this vital issue with a view toward crafting a clear interpretation of
S&S. Unfortunately, my colleagues did not support that approach. However, because the parties
in this action continue to dispute the meaning of the third Mathies element, I render my present
view on this issue. Notwithstanding the following, however, I remain ready and willing to
consider the differing views of the aforementioned parties because I believe the S&S analysis can
only benefit from such varied input.

As [ indicted above, I have concluded that the Commission’s present interpretation of the
statutory term “significant and substantial” is wrong. My conclusion is based on several factors,
not the least of which is the Mine Act itself and the compelling legislative history. Also of great
assistance is the incisive and prescient dissent of Commissioner A.E. Lawson in the Nat '/
Gypsum case.

Everyone agrees that the Act does not define the term “significant and substantial.” Nor
does the Act contain language that sets limitations on the breadth of the violations that are to be
considered S&S. beyond the fact that Congress expressly stated that S&S violations do not
include conditions that have been determined by the Secretary to constitute an imminent danger.
30 U.S.C. § 814(d)(1). Also of significance is the fact that the Act does not contain the disputed
Jlanguage found in the Commission’s third and forth Mathies test, that requires the Secretary to
prove that the violation in issue poses a reasonable likelihood of serious injury. Thatisa
burden that the Congress expressly rejected!

Absent a determination that the meaning of S&S is clear on its face, a determination I am
unwilling to make, the primary basis for determining Congressional intent includes an
examination of the legislative history. In this case the evidence of that intent is clear and

2 Additionally, the number of S&S related petitions for discretionary review filed during
this time period, but denied, is unknown because no record of denied petitions is maintained.
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convincing. The S&S language in the Mine Act was taken directly from section 104(c)(1) of the
predecessor Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C. § 801 et seq. (1976).
which had been the subject of important litigation before the Department of the Interior’s Board
of Mine Operations Appeals (“Board™). That litigation was expressly discussed in the Senate
Committee Report accompanying the Mine Act. Thus, the intended meaning of S&S in the Mine
Act is readily available and precisely set forth:

The Interior Board of Mine Operations Appeals has until recently taken an
unnecessarily and improperly strict view of the ‘gravity test” and has required that
the violation be so serious so as to very closely approach a situation of “imminent
danger.” Eastern Associated Coal Corporation, 3 IBMA 331 (1974).

The Committee notes with approval that the Board of Mine Operations
Appeals has reinterpreted the ‘significant and substantial’ language in Alabama
By-Products Corp., 7 IBMA 85, and ruled that only notices for purely technical
violations could not be issued under Sec. 104(c)(1). The Board there held that ‘an
inspector need not find a risk of serious bodily harm, let alone death” in order to
1ssue a notice under Section 104(c)(1). The Board’s holding in Alabama by-
Products Corporation is consistent with the Committee’s intention that the
unwarranted failure citation is appropriately used for all violations, whether or not
they create a hazard which poses a danger to miners as long as they are not of a
purely technical nature. The Committee assumes. however, that when ‘technical’
violations do pose a health or safety danger to miners, and are the result of an
‘unwarranted failure’ the unwarranted failure notice will be 1ssued.

S. Rep. No.181, 95th Cong., 1st Sess. 31 (1977), reprinted in Senate Subcommittee on Labor,
Committee on Human Resources, 95th Cong., 2d Sess., Legislative History of the Federal Mine
Safety and Health Act of 1977, at 619 (1978) (“Legis. Hist.”).

In the referenced, overruled Eastern Associated Coal case, the Board had concluded that
violations designated S&S had to pose a “probable risk of serious bodily harm or death.” 3
IBMA at 334. Subsequently, the Board reversed itself and concluded that the S&S terms:

when applied with due regard to their literal meanings, appear to bar issuance of
notices under section 104(c)(1) in two categories of violations, namely, violations
posing no risk of injury at all, that is to say, purely technical violations, and
violations posing a source of any injury which has only a remote or speculative
chance of coming to fruition. A corollary of this proposition is that a notice of
violation may be issued under section 104(c)(1) without regard for the seriousness
or gravity of the injury likely to result from the hazard posed by the violation, that
is, an inspector need not find a risk of serious bodily harm, let alone of death.

Alabama By-Products, 7T IBMA at 94. As indicated, that holding was cited with approval in the
Senate Committee Report. Legis. Hist. at 619. The Alabama By-Products decision also
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contained a separate opinion by Administrative Judge Howard J. Schellenberg, Jr. wherein he
concurred in result by expressly joining his colleagues in concluding that the Board’s prior
interpretation of section 104(c), as stated in Eastern Associated Coal, “was in error.”

7 IBMA at 97. He then indicated “I would have preferred to adopt as a guideline, . . . that the
pertinent phrase be interpreted to mean, “a reasonable risk of danger to the safety or health of the

miners.”” /d. His comment is important, because it draws a bright line on what Alabama By-
Products did not hold!

Thus, in citing with approval the Board’s Alabama By-Products holding,. the task of
determining Congressional intent regarding the meaning of S&S became rather straightforward.
It clearly did not mean, as urged by Judge Schellenberg, “a reasonable risk of danger to the
safety or health of the miners.” 7 IBMA at 97. Yet that is essentially the formulation ultimately
adopted by the majority in Nat T Gypsum!

Apart from the Commissicn’s failure or refusal to follow clear legislative direction, the
Nat 'l Gypsum interpretation of S&S is based on misguided concerns that were, and continue to
be, unfounded. The majority expressed its serious concern that maintaining the 4labama By-
Products interpretation of S&S, as urged by the Secretary, would result in almost all violations
being charged as S&S.. Nat'l Gypsum, 3 FMSHRC at 825. Commissioner Lawson dashed that
concern by citing oral argument concessions that indicated that only 62% of all coal mine
violations cited prior to consideration of the Nat 'l Gypsum case were characterized as S&S. Id.

at 835 (Lawson, A., dissenting). During that time period the Alabama By-Products S&S rule of

construction was in effect!

The Nat'l Gypsum majority also expressed grave concern that by maintaining the
Alabama By-Products S&S construction, future enforcement under section 104(e) of the Mine
Act, 30 U.S.C. §814(e), would result in “continual shutdown” of the mines. /d. at 826-27.
Commissioner Lawson exposed the hollowness of that concern by quoting the Secretary’s
position regarding the “pattern” violation authority under section 104(e):

The Secretary hasn’t issued a notice yet. The Secretary hasn’t issued a
withdrawal order based on a notice of pattern yet. We haven’t got a case that
presents that yet and I don’t believe the Commission should engage in this
unwarranted speculation that the National Gypsum invites you to do, that we will
not be able to effectively administer the Act if this definition of significant and
substantial is adopted.

Id at 837 (Lawson, A., dissenting) (citations omitted). Those words were uttered approximately
16 years ago. However, they are no less accurate today, as I am unaware of any section 104(e)
enforcement, and certainly have not seen any cases seeking review of a section 104(e) violation.
But more to the point, is Commissioner Lawson’s reaction to the majority’s unfounded
apprehension that an adverse effect upon section 104(e) enforcement would result from a
continuation of the Alabama By-Products interpretation of S&S:
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What this demonstrates about the enforcement of section 104(e) of the Act
may well raise one’s eyebrows, but it can hardly be maintained, given this record,
that any operator has reason to fear a 104(e) based closure of its mine. The
adoption of all-encompassing rules to be applied to cases not yet--perhaps never--
to be before us is both judicially premature and the unwise rendering of a
judgment in a vacuum, before any experience or factual context exists within
which to make such a decision. We should not promulgate rules for deciding non-
existent cases which are not now and may never be before us.

Id. at 838 (Lawson, A., dissenting).

Indeed, 15 years after those words were written, they continue to have vitality. That
demonstration of solid judgment and impressive 20/20 forward vision, is only surpassed by
Commissioner Lawson’s caution to the majority regarding the effects of their newly minted
interpretation of S&S:

As a foundation for meaningful analysis, I can discern no improvement which will
result from this alteration of the existing procedure, and no benefit accruing to
either the inspector, the miner, or the mine operator. Unless the production of
litigation is our goal, I confess that I can ascertain no purpose to this redefinition.

Id. at 839-40 (Lawson, A., dissenting).

[ am in total agreement with that insightful statement! The Commission’s Nat 1 Gypsum/
Mathies interpretation of S&S has neither clarified nor facilitated a uniform application of S&S.
To the contrary, the present ambiguity only serves to fuel a constant stream of unnecessary
litigation that results in a diminished level of Congressionally mandated protection to our
nation’s miners and puts an unacceptable financial strain on operators and the government. The
recently decided Power Operating Co., 18 FMSHRC 303 (March 1996), presents a vivid
demonstration.

In that case, the Secretary cited Power Operating Company (“Power”) for a violation of
30 C.F.R. § 77.1710(a) (1995)° and charged S&S. 18 FMSHRC at 304. The Department of
Labor’s Mine Safety and Health Administration (“MSHA”) inspector observed a miner steam
cleaning a rock truck with a device (steam jenny) that delivers water under high pressure. /d.
The miner was not wearing goggles, and his face was splattered with black material that the
inspector believed to be dirt and grease. /d. Power did not dispute the foregoing, but challenged

? Section 77.1710(a) states:
Protective clothing or equipment and face-shields or

goggles shall be worn when welding, cutting, or working with
molten metal or when other hazards to the eyes exist.
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the S&S charge. /d. The judge concluded that the violation was not S&S. 16 FMSHRC 591,
607 (March 1994) (ALJ). Although he determined that an injury to the eye was reasonably
likely to oceur, he concluded that “the record does not establish[ ] any evidence regarding the
level of severity of an injury occasioned by contact of the materials with an eye. /d The
Secretary appealed and the Commission ruled that the judge erred in failing to conclude that the
injury to the eye was reasonably likely to be serious. 18 FMSHRC at 306. The Commission
majority (myself included) relied upon testimony of the inspector, that had not been considered
by the judge, which set forth the inspector’s opinion as to the seriousness of the likely injury.
Id. at 306-07. Although I had no difficulty concluding that the facts of that case clearly
established a S&S violation, I do not believe that Congress ever intended or expected that
inspectors, judges or Commissioners possess medical skills and knowledge sufficient to make
such fine distinctions as to the specific degree of injury. However, because of the ambiguity of
the third and forth Marhies elements, Power was able to persuade one judge and one
Commissioner that such is the burden of the Secretary.* In my opinion that issue should never
have been litigated -- it was not even a close call. However, because the existing interpretation
of S&S provides room for the fly-specking myopia noted below, operators have effectively been
encouraged to do so.

That all eye injuries are not ipso facto serious is evidenced by the
Secretary’s own regulations for the reporting of accidents, injuries, and
illnesses set forth at 30 C.F.R., Part 50. Sections 50.20-3(a)(5)(1)&(ii) set
forth the criteria for differentiating, for purposes of eye injuries, between
first aid and medical treatment. First aid encompasses irrigation of the
eye, removal of foreign material not imbedded in the eye, and the use of
non-prescription eye medications. 30 C.F.R. § 50.20-3(a)(5)(i). Medical
treatment encompasses removal of imbedded foreign objects, use of
prescription medications, and other professional treatment. 30 C.F.R.

§ 50.20-3 (a)(5)(11). First aid is characterized as ‘one-time
treatment, and any follow-up visit for observational purposes, of a
minor injury’ (emphasis added). 30 C.F.R. §50.2(g). It appears
that the potential injury here could well fall into the category of
eye injury characterized by the Secretary as minor (one requiring
only first aid) and which need not éven be reported to MSHA on its
Mine Accident, Injury, and Illness Report Form 7000-1. 30 C.F.R.
§§ 50.2, 50.20. Thus, I disagree with my colleagues that the only
possible conclusion is that forcibly propelled ‘dirt, grease or hot
water striking the eye is reasonably likely to cause reasonably
serious trauma.” Slip op. at 4.

Power Operating, 18 FMSHRC at 308 (Doyle, J., dissenting).
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Interestingly, this precise problem was also anticipated by Commissioner Lawson.’

Enough is enough! Fairness dictates that we in the Commission better serve the interests
of miners, mine operators and the Secretary of Labor. Therefore, I conclude that the
interpretation of S&S, as understood and applied prior to the Nat 7 Gypsum decision, should be
restored. It was a faithful implementation of clear Congressional intent.®

Marc Lincoln Marks, Commisstoner

The majority’s tampering will add to the statute words of limitation
which will require every mine inspector to make judgments, not only as to
the ‘likelihood’ of the effects of the hazard, and the ‘reasonable[ness]’ of
that ‘likelihood’ but will as well demand medical predictions to be made
as to whether a hazard will result in an injury or illness of a ‘reasonably
serious’ nature. Mus! the inspector henceforth determine, not only
whether the roof is safe or unsafe, but whether the unconscious miner who
is the victim of a roof fall has suffered ‘merely’ a concussion, or a
fractured skull? Would only the hazard in the latter case, under the
majority’s rationale, be one which is significant and substantial?

Nat'l Gypsum, 3 FMSHRC at 833 (Lawson, A., dissenting) (emphasis supplied).

¢ Notwithstanding this present conclusion, I restate that I remain open to revisit this issue
after it has been thoroughly briefed and argued.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

June 20, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. VA 93-145-M

MECHANICSVILLE CONCRETE, INC.
t/a MATERIALS DELIVERY

BEFORE: Jordan, Chairman; Holen. Marks and Riley, Commissioners'

DECISION
BY: Jordan. Chairman; Holen and Riley, Commissioners

This civil penalty proceeding, arising under the Federal Mine Safety and Health Act of
1977,30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”), raises the issues of whether a judge
on his own initiative can designate a violation of a mandatory safety standard to be significant
and substantial (“S&S”)* and whether the judge’s penalty assessment for the violation was
proper. Administrative Law Judge Arthur Amchan concluded that a violation by Mechanicsville
Concrete, Inc. t/a Materials Delivery (“Mechanicsville”) of 30 C.F.R. § 56.14100(b) (1995)* was
S&S, although the Secretary’s citation had not contained that allegation, and assessed a penalty
of $200. 16 FMSHRC 1444, 1449-52 (July 1994) (ALJ). The Commission directed review sua

' Commissioner Doyle participated in the consideration of this matter but resigned from
the Commission before its final disposition.

? The S&S terminology is taken from section 104(d)(1) of the Mine Act. 30 U.S.C.
§ 814(d)(1), which distinguishes as more serious in nature any violation that “could significantly
and substantially contribute to the cause and effect of a . . . mine safety or health hazard . .. .”

3 Section 56.14100(b) provides:
Defects on any equipment, machinery, and tools that affect

safety shall be corrected in a timely manner to prevent the creation
of a hazard to persons. '

877



sponte of the judge’s S&S determination (see section 113(d)(2)(B) of the Act, 30 U.S.C.

§ 823(d)(2)(B))* and granted Mechanicsville’s petition for discretionary review only to the extent
it requested review of the penalty. For the reasons that follow, we reverse the judge’s S&S
determination and affirm his penalty assessment.

I.
Factual and Procedural Backeround

Mechanicsville owns and operates the Branchville pit, a sand and gravel mining
operation in Southampton County, Virginia. 16 FMSHRC at 1445. On May 10, 1993, Charles
Rines, an inspector from the Department of Labor’s Mine Safety and Health Administration
(“MSHA™), conducted an inspection of equipment at the mine, including a front-end loader.

Id. at 1449-50. The vehicle, which could lift and transport more than three tons of material per
bucketful, was used to mine sand and gravel, move raw material to the preparation plant for
processing, and load processed materials into customers’ trucks. Tr. I 84-85, 93, 97-98.°

Inspector Rines observed that the windshield wiper and blade were missing from the
vehicle. 16 FMSHRC ‘at 1450. Accordingly, he issued a citation, pursuant to section 104(a) of
the Mine Act, 30 U.S.C. § 814(a), alleging a violation of section 56.14100(b). 16 FMSHRC at
1450; Gov’t Ex. 7. Inspector Rines did not allege the violation was S&S. /d

The judge found that Mechanicsville violated the regulation by failing to have a
windshield wiper arm and blade on the front-end loader. 16 FMSHRC 1451. In addition, the
judge determined that the violation was S&S, concluding that he had the authority under section
105(d) of the Mine Act, 30 U.S.C. § 815(d), to “find an ‘S&S’ violation sua sponte .. ..” 16
FMSHRC at 1452. The Secretary had proposed a civil penalty of $50; the judge assessed a civil
penalty of $200 for the violation. /d.

4 Section 113(d)(2)(B) provides in relevant part:

[Alfter the issuance of a decision of an administrative law judge,
the Commission may in its discretion . . . order the case before it
for review . . .. The Commission shall state in such order the
specific issue of law, Commission policy, or novel question of
policy involved.

> The hearing was conducted on March 22 and 23, 1994. “Tr. I” refers to the March 22
hearing transcript; “Tr. II” refers to the March 23 hearing transcript.
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II.

Disposition

The Secretary asserts that the judge did not have authority to find a violation S&S where
the citation issued by the Secretary did not allege an S&S violation. S. Br. at 3-8. He argues that
his enforcement responsibility and authority under the Mine Act are exclusive and that the
judge’s action was, in effect, an attempt to review the Secretary’s enforcement decision. Id. at 5-
7. The Secretary argues that the judge assessed an appropriate penalty. /d. at 9-10.

Mechanicsville does not take a position on the judge’s authority to find a violation S&S
where the Secretary has declined to do so. Mechanicsville contends, however, that the judge
improperly enhanced the penalty. M. Br. at 4. [t submits that the judge erred in denying its
motion to strike certain evidence of prior violations. /d

A. Whether the Judge Had Authority to Find the Violation S&S

We agree with the Secretary that the judge erred in determining on his own initiative that
the violation was S&S. The Mine Act confers enforcement authority upon the Secretary.
Thunder Basin Coal Co. v. Reich, 127 L. Ed. 2d 29, 36, 40 (1994). Under section 103(a) of the
Act, 30 U.S.C. § 813(a), the Secretary’s representatives are required to make frequent inspections
of mines and to investigate whether operators are in compliance with the requirements of the Act.
Section 104(a) delegates to the Secretary authority to issue citations for violations of the Act or
any mandatory health or safety standard, rule, order, or regulation promulgated pursuant to the
Act. Sections 104(d)(1) and 104(e), 30 U.S.C. § 814(d)(1) and (e), expressly provide that the
Secretary possesses authority to designate a violation S&S. See Consolidation Coal Co., 6
FMSHRC 189, 191-92 (February 1984) (inspector’s S&S findings under section 104(d)(1)). The
Commission adjudicates disputes under the Mine Act (see sections 105 and 113, 30 U.S.C.

§§ 815 and 823); the Commission has no enforcement responsibility under the Act. See Thunder
Basin, 127 L. Ed. 2d. at 36. The Commission does not have authority to inspect mines,
investigate violations, or issue citations. The Commission has concluded that its administrative
law judges are not authorized representatives of the Secretary and do not have authority to charge
an operator with violations of section 104 of the Mine Act. Mettiki Coal Corp., 13 FMSHRC
760, 764 (May 1991). '

The Supreme Court has held that an administrative agency has virtually unreviewable
discretion in making decisions not to take particular enforcement action relating to its statutory
or regulatory authority. Heckler v. Chaney, 470 U.S. 821, 831-32 (1985); see Brock v. Cathedral
Bluffs Shale Oil Co., 796 F.2d 533, 538 (D.C. Cir. 1986). The Commission has recognized that
the Secretary’s discretion to vacate citations is unreviewable. RBK Construction, Inc., 15
FMSHRC 2099, 2101 (October 1993). We perceive no material difference between the
Secretary’s discretion on the one hand to vacate a citation and his discretion on the other hand
not to issue a citation in the first instance or not to designate a citation as S&S. In making his

879



sua sponte determination, the judge essentially made a prosecutorial decision to designate the
citation as S&S in the first instance--an exercise of enforcement authority reserved for the
Secretary--along with an adjudicatory determination to affirm that designation. In so doing, the
judge, contrary to the Mine Act’s statutory scheme, usurped the Secretary’s role of enforcing the
Mine Act.

The judge claimed authority to designate Mechanicsville’s violation S&S based on
section 105(d) of the Mine Act, which gives the Commission authority to affirm, modify, or
vacate a citation.® The Commission has held that section 105(d) permits a judge to modify a
citation or order so long as the essential allegations necessary to sustain the modified
enforcement action are contained in the original citation or order. Consolidation Coal Co., 4
FMSHRC 1791, 1793-94 (October 1982). The Commission emphasized that the judge did not
add new findings to create a 104(d)(1) citation. /d. at 1796. By contrast, the Commission has
overturned a judge’s modification of an imminent danger withdrawal order issued under section
107(a) of the Mine Act, 30 U.S.C. § 817(a), to a failure to abate withdrawal order issued under
section 104(b) of the Act, 30 U.S.C. § 814(b). Mertiki, 13 FMSHRC at 764-65. The
Commission reasoned that the modification was not appropriate because the judge added new
findings to create a section 104(b) order. /d. at 765. The Commission emphasized that findings
necessary to establish an imminent danger order were different from findings required to
establish a section 104(b) order. /d. Here, the judge similarly erred by adding a new finding and
conclusion, i.e., that the violation posed a hazard to employees that was reasonably likely to
result in a reasonably serious injury’ and was therefore S&S. 16 FMSHRC at 1450-52.

¢ Section 105(d) states, as pertinent:

[TThe Commission shall afford an opportunity for a hearing (in
accordance with section 554 of title 5 [U.S.C.], but without regard
to subsection (a)(3) of such section), and thereafter shall issue an
order, based on findings of fact, affirming, modifying, or vacating
the Secretary’s citation, order, or proposed penalty, or directing
other appropriate relief.

7 Qur dissenting colleague relies on the fact that, in responding to statement 10.B. on the
citation form, “Injury or Illness could reasonably be expected to be,” the inspector checked the
box indicating “Fatal.” Slip op. at 7-8. Commissioner Marks fails to acknowledge that, in
responding to statement 10.A., “Injury or Illness . . . (is),” the inspector checked the box
indicating “Unlikely.” In order to establish the third element of an S&S determination, Mathies
Coal Co., 6 FMSHRC 1, 3-4 (January 1984), requires “a reasonable likelihood that the hazard
contributed to will result in an injury.”
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B. t he Judge Erred in His Penalty Assessment

In contested civil penalty cases, the Mine Act requires that the Commission make an
independent penalty assessment based on the statutory criteria of section 110(i) of the Act, 30
U.S.C. § 820(1). Sellersburg Stone Co., 5 FMSHRC 287, 291 (March 1983), aff’d, 736 F.2d
1147, 1152 (7th Cir. 1984). The Commission has explained that “[t]he determination of the
amount of the penalty that should be assessed for a particular violation is an exercise of
discretion by the trier of fact. This discretion is bounded by proper consideration of the statutory
criteria and the deterrent purpose underlying the Act’s penalty assessment scheme.” 5 FMSHRC
at 294 (citation omitted).

In reviewing a judge’s penalty assessment, the Commission must determine whether the
penalty is supported by substantial evidence and is consistent with the statutory penalty criteria.®
While “a judge’s assessment of a penalty is an exercise of discretion, assessments lacking record
support, infected by plain error, or otherwise constituting an abuse of discretion are not immune
fromreversal . ...” U.S. Steel Corp., 6 FMSHRC 1423, 1432 (June 1984).

The judge found that Mechanicsville’s history of violations warranted assessment of a
substantial penalty. 16 FMSHRC at 1452. Mechanicsville claims the judge erred in basing his
penalty assessment in part on violations set forth in Gov’t Exs. 9 through 12. M. Br. at 4.
Mechanicsville asserts that these exhibits should have been stricken, pursuant to its motion made
at hearing, because they were not produced by the Secretary pursuant to Mechanicsville’s
discovery requests. /d.

We conclude that the judge did not err in refusing to strike the exhibits. The citations
therein were relevant to the issue of the operator’s history of violations. Section 110(i) sets forth
the operator’s history of previous violations as a factor to be considered in assessing a civil
penalty. As the judge correctly noted, all but one of the citations were listed in the Secretary’s
prehearing report, which indicated they might be introduced. Tr. Il 13-14, 16-17; S. Resp. to

% The Commission is bound by the substantial evidence test when reviewing an
administrative law judge’s factual determinations. 30 U.S.C. § 823(d)(2)(A)(1i)(I). “Substantial
evidence” means “such relevant evidence as a reasonable mind might accept as adequate to
support [the judge’s] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163
(November 1989), quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). While
we do not lightly overturn a judge’s factual findings and credibility resolutions, neither are we
bound to affirm such determinations if only slight or dubious evidence is present to support
them. See, e.g., Krispy Kreme Doughnut Corp. v. NLRB, 732 F.2d 1288, 1293 (6th Cir. 1984);
Midwest Stock Exchange, Inc. v. NLRB, 635 F.2d 1255, 1263 (7th Cir. 1980). We are guided by
the settled principle that, in reviewing the whole record, an appellate tribunal must also consider
anything in the record that “fairly detracts” from the weight of the evidence that supports a
challenged finding. Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).
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Notice of Hr’g at 5. There was no showing of prejudice. See Materials Delivery, 15 FMSHRC
2467, 2469 (December 1993) (ALJ) (three citations in the exhibits had previously been litigated).
15 FMSHRC at 2469; Tr. II 17. Moreover, Mechanicsville, which was represented by counsel,
asked the judge to strike the exhibits only after they had been admitted into evidence without
objection. Gov't Ex. 9 (Tr.1118); Gov’t Ex. 10 (Tr. 1 129); Gov’t Ex. 11 (Tr. I 132); Gov’t Ex.
12 (Tr. I 138-39). Failure to object to an offer of evidence when the offer is made waives on
appeal any argument against its admission. 1 John W. Strong et al., McCormick on Evidence §
52, at 200 (4th ed. 1992); see In Re: Contests of Respirable Dust Sample Alteration Citations, 17
FMSHRC 1819, 1864 (November 1995), appeal docketed, No. 95-1619 (D.C. Cir. Dec. 28,
1995).

Mechanicsville does not dispute the judge’s other penalty criteria findings, including high
negligence and high gravity. 16 FMSHRC at 1452. Accordingly, we conclude that the assessed
penalty was within the judge’s discretion and is supported by substantial evidence.

I11.
Conclusion
For the foregoing reasons, we conclude that the judge lacked authority to find, sua

sponte, that Mechanicsville’s violation was S&S and we reverse the judge’s conclusion that the
violation was S&S. We affirm the judge’s assessment of a $200 civil penalty.

Mo o f
il Blh

Arlene Holen, Comrmsswner

c 2oL

Jjmes C. Riley, Commissioner hé/—.
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Commissioner Marks, concurring in part and dissenting in part:

The majority has determined that the judge does not have the authority to conclude that a
violation is significant and substantial when the Secretary has failed to formally make such a
charge. I disagree and dissent on this issue.

In reaching their conclusion, the majority stresses that the Act gives the Commission no
enforcement responsibility and that the Commission has no authority to investigate or inspect
mines, issue citations, or charge operators with section 104 violations. Slip op. at 3. [ don’t
disagree generally with that statement. However, I find those observations irrelevant to the
analysis.

My colleagues veer off the rails by concluding that the judge’s action in this case was
essentially “a prosecutorial decision to designate the citation as S&S in the first instance--an
exercise of enforcement authority reserved for the Secretary . . .” and that in doing so he
“usurped the Secretary’s role of enforcing the Mine Act.” Slip op. at 3-4. They go further,
concluding that the judge “erred by adding a new finding and conclusion, 1.e., that the violation
posed a hazard to employees that was reasonably likely to result in a reasonably serious injury
and was therefore S&S.” Slip op. at 4. They are wrong.

As long recognized by the Commission, and as apparently understood today by the
majority, the Commission’s holding in Consolidation Coal Co., 4 FMSHRC 1791 (October
1982), reflected a recognition that section 105(d) of the Act authorizes the judge to modify
citations “so long as the essential allegations necessary to sustain the modified enforcement
action are contained in the original citation or order.” Slip op. at 4. For reasons explained
below, [ conclude that is precisely what occurred in this case, 1.e., the judge’s ruling is based on
allegations contained in the original citation. Therefore, I find that the judge acted within his
authority and in accordance with his duty as an administrative law judge when he concluded that
the subject violation was S&S.

The violation in issue was one of five separate violations charged by the Secretary on
May 10, 1993, and ultimately sustained by the judge. All five violations related to the highly
dangerous condition of the cited front-end loader. In addition to the citation on review, which
was issued because the sole windshield wiper arm and blade was missing, the loader was also
cited for: a broken windshield and right side glass; an inoperable parking brake; an inoperable
horn; and an inoperable back-up alarm. In all citations, excepf the windshield arm/blade citation,
the inspector checked the S&S box on the citation form. The inspector testified that he did not
check the S&S box on the windshield arm/blade citation because it was not raining at the time
of his inspection. See Tr. 1 105-06, 166.

The majority’s conclusion on this issue is totally reliant upon the fact that the inspector

checked “no” next to the S&S box on Citation No. 4085282. Gov’t Ex. 7 (statement 10.C.).
However, the majority fails to recognize that, on the same citation, in response to statement
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10.B., “Injury or Iliness could reasonably be expected to be,” a check appears in the box
indicating “FATAL.” Gov’t Ex. 7 (statement 10.B.) (emphasis supplied). Thus, in this case, the
Secretary came before the judge charging that the violation could reasonably be expected to be a
fatality. At the hearing before the judge, this charge was supported by unrefuted testimony from
the inspector that rain and early morning dew on the windshield causes a “distorted view of
everything in front of you.” Tr.I 104-05." Moreover, the inspector testified that the loader is
operated in the early morning and when it is raining. /d. at 10S. Significantly, on cross-
examination the inspector refused to agree that there was no likelihood of an accident resulting
from the violation. /d. at 204-06.> Thus, the record before the judge included: the Secretary’s
charge that the violation could result in an injury reasonably expected to be fatal; the testimony
of the inspector, refusing to agree on cross-examination, that there was no likelihood of an
accident; and most importantly, the inspector’s testimony that he would have checked the box
designating the violation S&S if it had been raining at the time of citation. Given the foregoing,

I conclude that the judge had both a duty and obligation to rectify what was a misapprehension of
law by the inspector.’

' The inspector’s testimony on cross-examination further establishes the dangerous
condition of the loader at the time of citation:

The windshield was broken in several places. That affected the vision of the
operator that was operating that piece of equipment. It was spider-webbed in
front of it. You got an illusion whenever you would look through this broken
glass.

Tr. 1170.

> In a purported defense of the dangerous condition of the loader, the operator’s counsel
callously challenged whether a miner would actually be killed by the loader because the ground
was sandy, not hard asphalt, and because the loader was two feet above the ground. Tr. I 165-66,
207-09, 223.

- * The Commission case law is well settled. In evaluating whether a violation is S&S it is
necessary to consider the violation in the context of “continued normal mining operations.” U.S.
Steel Mining Co., 6 FMSHRC 1573, 1574 (July 1984); see also Monterey Coal Co., 7T FMSHRC
996, 1001-02 (July 1985). “The operative time frame for determining if a reasonable likelihood
of injury exists includes both the time that a violative condition existed prior to the citation and
the time that it would have existed if normal mining operations had continued.” Rushton Mining
Co., 11 FMSHRC 1432, 1435 (August 1989), citing Halfway, Inc., 8 FMSHRC 8, 12 (January
1986), and U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (August 1985). Here, the testimony
established that the loader was used in rainy conditions. Tr. I 105.
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The administrative law judge has the duty to determine whether the evidence of record supports
the Secretary’s charge. But for his belief that the absence of rain at the time of citation restricted
him from formally charging S&S, the Secretary’s inspector and principal witness clearly
indicated that he believed the violation was S&S. The judge’s authority is not limited to either
agreeing with the levels of gravity charged by the Secretary or determining that the Secretary’s
charges of gravity should be diminished. The judge also has both the duty and authority to
determine, in view of the record, that the gravity of the charges made by the Secretary should be
increased. The Secretary clearly supports this view.

To the extent that the judge determines that the evidence presented at the hearing
indicates that the gravity of a particular violation is higher than that initially
determined by the Secretary, the judge can properly consider this evidence in
evaluating the gravity of the violation for purposes of assessing an appropriate
civil penalty.

S. Br.at 9.

That is precisely what the judge did in this case. The record clearly indicates that the
Secretary believed the gravity of the violation to be S&S but for his inspector’s misapprehension
of the breadth of the law.

The majority also intimates that no basis for the S&S conclusion exists in this case. See
Slip op. at 4 (different findings required). [ disagree. In this case the evidence in the record is
adequate to determine that all Mathies elements were satisfied. See Mathies Coal Co.,
6 FMSHRC 1, 3-4 (January 1984). Moreover, as the Secretary acknowledges, “the penalty
criterion of gravity encompasses the same factors or evidence evaluated in determining whether a
violation is significant and substantial.” S. Br. at 10 n.7, citing Quinland Coals, Inc., 9
FMSHRC 1614, 1622 n.11 (September 1987).

For the foregoing reasons, I dissent and would affirm the judge’s concpegion of S

Mare Lincoln Marks, Commissioner

885



Distribution

Robert A. Blackwood, III, Esq.
3054-A Berkmar Drive
Charlottesville, VA 22901

Colleen A. Geraghty, Esq.
Office of the Solicitor

U.S. Department of Labor
4015 Wilson Blvd., Suite 400
Arlington, VA 22203

Administrative Law Judge Arthur Amchan

Federal Mine Safety & Health Review Commission
5203 Leesburg Pike, Suite 1000

Falls Church, VA 22041

886



ADMINISTRATIVE LAW JUDGE DECISIONS






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1244 SPEER BOULEVARD #280
DENVER, CO 80204-3582
303-844-3577/FAX 303-844-5268

JUN 3 1996

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

Docket No. WEST 93-169
A.C. No. 42-01994-03614

v.
Cottonwood Mine

L L I T B L I X B T Y

ENERGY WEST MINING COMPANY,
Respondent

DECISION AFTER REMAND

Before: Judge Manning

This case is before me pursuant to section 105(d) of the
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et
seq. (1988) ("Mine Act") following a remand from the Commission.
18 FMSHRC 565 (April 1996). In its decision, the Commission af-
firmed the determination of former Commission Administrative Law
Judge John J. Morris that an inspector of the Department of
Labor’s Mine Safety and Health Administration ('"MSHA") did not
abuse his discretion in issuing a failure to abate order of
withdrawal under section 104 (b) of the Mine Act. The Commission
vacated Judge Morris’s penalty assessment, however, and remanded
the case for reconsideration of that issue. Id. at 571.

The citation involved in this case states that respirable
dust samples taken by Energy West Mining Company ("Energy West")
showed an average concentration of 2.2 milligrams of respirable
dust per cubic meter of air, in violation of 30 C.F.R.

§ 70.100 (a). The health standard requires that the average
concentration be maintained at or below 2.0 milligrams. Energy
West conceded that it violated section 70.100(a) as alleged in
the citation but disputed that the violation was significant and
substantial ("S&S") and challenged the failure to abate order
issued by the MSHA inspector.

At the hearing, Judge Morris granted the Secretary’s motion
to amend the citation to delete the S&S allegation based on evi-
dence that the miners exposed to the respirable dust were wearing
airstream helmets. 16 FMSHRC 835, 837 (April 1994). The judge
found that these helmets "provid[ed] a virtually dust-free air
supply to miners, reducing respirable dust exposure to insignifi-
cant levels."™ Id. at 843. The condition described in the cita-
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tion was not abated within the time set in the citation. The
inspector determined that an extension of the abatement time was
not warranted and he issued a failure to abate order. The judge
determined that the inspector did not abuse his discretion in
issuing the failure to abate order. Id. at 844. Judge Morris
assessed a civil penalty of $3,000 based on his finding that the
gravity of the violation was high, given the risk of pneumoconio-
sis and that such violations are generally considered to be S&S.
Id. at 850.

In its decision, the Commission affirmed the judge’s deci-
sion with respect to the failure to abate order. 18 FMSHRC at
571. The Commission noted that the judge granted the Secretary’s
motion to delete the S&S allegation because the miners were wear-
ing airstream helmets and were thereby provided with a virtually
dust-free air supply. Id. The Commission stated that the judge
did not indicate whether he considered this evidence when he
determined that the violation was of high gravity or when he
assessed the civil penalty. Id. On that basis, the Commission
vacated the penalty and remanded the case for consideration of
that evidence and the assessment of an appropriate civil penalty.

This case was assigned to me on April 25, 1996. By order
dated April 29, I asked the parties to confer for the purpose of
reaching agreement on the narrow issue remanded by the Commis-
sion. In response, the parties entered into the following
stipulation:

1. The gravity of the violation was low
because the miners affected were wearing per-
sonal protective equipment which provided "a
virtually dust-free air supply to miners, re-
ducing respirable dust exposure to insignifi-
cant levels." For this reason, the Secretary
did not consider the violation significant
and substantial.

2. Since the gravity of the violation
was low, and the findings in the Judge’s de-
cision issued in April 1994 about the other
statutory factors for assessment of the civil
penalty for the violation were not at issue
before the Commission and are not at issue on
remand, an appropriate civil penalty for
Citation 3850746 is $850.00.

Joint Stipulation at 2 (citations omitted). The parties stated
that they entered into the agreement, in part, to conserve the
resources of the Commission and the parties, and they request
that I issue a final decision assessing a civil penalty of
$850.00 without further proceedings.
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Based on my consideration of the decisions of Judge Morris
and the Commission, the record in this case, and the parties’
joint stipulation, I concluded that the proffered agreement
contained in the joint stipulation is appropriate under the
criteria set forth in section 110(i) of the Mine Act.

Accordingly, the parties’ proposal set forth in their Joint
Stipulation is ACCEPTED, the citation is MODIFIED to show that
the gravity of the violation was low, and Energy West Mining
Company is ORDERED TO PAY the Secretary of Labor the sum of
$850.00 within 40 days of the date of this decision.

Richard W. Manning
Administrative Law Judge

Distribution:

Margaret A. Miller, Esg., Office of the Solicitor, U.S. Depart-
ment of Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)

Timothy M. Biddle, Esg., CROWELL & MORING, 1001 Pennsylvania
Ave., NW, Washington, DC 20004-2595 (Certified Mail)

RWM
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

JUN 3 1996

UNITED MINE WORKERS OF AMERICA : COMPENSATION PROCEEDING
LOCAL 1058, DIST. 31, s
Complainant : Docket No. WEVA 95-262-C
V. 2

: Humphrey No. 7 Mine
CONSOLIDATION COAL COMPANY,

FINAL ORDER

Before: Judge Fauver

This proceeding concerns a complaint for compensation
pursuant to the first sentence of § 111 of the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 801, et seq.

A decision on liability was entered on April 3, 1996.
Without waiving any right to seek review of that decision, the
parties have stipulated the amount of compensation due under the
liability decision.

WHEREFORE IT IS ORDERED THAT:

1. Within 30 days of this Order, Respondent shall pay to
Complainant the amounts of compensation and interest stipulated
through May 30, 1996, for the benefit of the miners named in the
stipulation, plus interest accruing from May 30, 19896, until the
date of payment.

2. This Order and the Decision of April 3, 1996, constitute
the judge’s final disposition of all issues in this proceeding.

'(I);Léwf_ v

William Fauver
Administrative Law Judge
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Judith Rivlin, Esqg., United Mine Workers of America, 900 15th
St., N.W., Washington, D.C. 20005 (Certified Mail)

Elizabeth Chamberlin, Esq., Consolidation Coal Company,
1800 Washington Rd., Pittsburgh, PA 15241 (Certified Mail)

\mca

891



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLDOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

JUN 71996
SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. CENT 95-265-M
Petitioner : A.C. No. 23-02068-05509

v. $
: Journagan Portable #12 MO

LEO JOURNAGAN CONSTRUCTION i

COMPANY, INC., 3

Respondent :

SECRETARY OF LABOR, 5
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. CENT 96-53-M

Petitioner : A.C. No. 23-02068-05510-A

CIVIL PENALTY PROCEEDING

V. H -
: Journagan Portable #12 MO
JAMES M. RAY, Employed by
LEO JOURNAGAN CONSTRUCTION
COMPANY, INC.,
Respondent

DECISION

Appearances: Margaret A. Miller, Esqg., Office of the Solicitor,
U.S. Department of Labor, Denver, Colorado, for
Petitioner;
Bradley S. Hiles, Esg., Peper, Martin, Jensen,
Maichel & Hetlage, St. Louis, Missouri, for
Respondents.

Before: Judge Amchan
Findi £ P
R sk CEAD o0 & : ] ]

On March 28, 1995, MSHA representative Michael W. Marler
conducted an inspection of Leo Journagan Construction Company’s
portable crusher No. 12 in southwestern Missouri. While Marler
was at the site, rocks became stuck in the crusher. Marler and
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Journagan’s superintendent, James “Mike” Ray, drove to the top
of a hill, just above the crusher (Tr. 247-48)!. When the
inspector approached the crusher, he observed Journagan'employee
Steve Catron trying to unjam the rocks so that the crusher could
operate again (Tr. 31-32).

Catron was straddling the crusher with his feet resting on
metal plates located two inches above the jaws of the crusher.
He was wearing a safety belt with a lifeline that was tied to a
catwalk railing above him. Catron was using a five to six foot
long metal bar to dislodge the rocks in the crusher (Tr. 32-33,
162-66, 187-88, 234, 294). The crusher was approximately
six feet four inches in depth (Tr. 294). The jammed rocks
extended up two feet from the bottom of the crusher (Tr. 296).

Although the crusher was not on, the electrical power to the
crusher was not shut off and locked out. Earlier, when Catron
and the crusher operator, Keith Garoutte, began to unjam the
crusher they turned off the crusher controls and locked out the
power at the generator trailer. However, to determine whether
the crusher would work, Garoutte restored power to crusher
(Tr. 182-83).

After the power was restored, Catron tried to move the rocks
and then moved back from the crusher jaws. Garoutte watched him
from a vantage point uphill at the doorway of the shed containing
the crusher controls (Tr. 162-66, Exh. R-5). When Catron moved
back from the jaws of the crusher, he would detach his safety
belt from the catwalk railing and step up on the grizzly,? which
was located on the opposite side of the crusher jaws from the
catwalk. He would then reattach his safety belt to a point above

1 I credit Mr. Ray'’s testimony that he went to the crusher
with the inspector, over Inspector Marler’s testimony that Ray
was at the crusher when he arrived (Tr. 96). I conclude that Ray
would have a better recollection of his activities on the day in
question.

2 The grizzly is a flat metal plate with openings to
separate smaller rock from larger rock (Tr. 187, Exh. R-5).
The grizzly was about 1-% feet above the metal plate on which
Mr. Catron was standing (Tr. 295).
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and behind him. Catron then signaled or told Garoutte to start
the crusher (Tr. 192-195, 203, 225, 233-34). Garoutte entered
the control shed and turned on the crusher.

Inspector Marler issued Respondent Citation/Order
No. 4329462 alleging that the failure to lock out the power to
the crusher posed an imminent danger under section 107(a) of the
Act, and a “significant and substantial” (S&S) violation of
section 104 (a) of the Act and 30 C.F.R. §56.12016. This
regulation states:

Electrically powered equipment shall be deenergized
before mechanical work is done on such equipment.
Power switches shall be locked out or other measures
taken which shall prevent the equipment from being
energized without the knowledge of the individuals
working on it

A $4,000 civil penalty was proposed by MSHA against
Journagan and a $1,500 penalty against Mike Ray, pursuant to
section 110(c) of the Act.

Although Ray may not have seen Catron straddling the crusher
until Inspector Marler saw Catron, Journagan had tried before to
dislodge rocks from the crusher with the machine energized
(Tr. 169). Catron had dislodged rocks under these conditions
even before Ray became his supervisor (Tr. 170). This was
apparently a standard practice of Leo Journagan Construction
Company. Ray had seen Catron try to dislodge rocks from the
crusher with the machine energized 8 months earlier--in the
presence of another MSHA inspector (Tr. 266-68).

Superintendent Ray disagreed with Marler that the failure to
deenergize the crusher posed a hazard to Catron or that it vio-
lated the standard, because Catron was tied off with a safety
belt (Tr. 97-99). However, he immediately went to the generator
trailer and deenergized the crusher.

M Ki | ] g § ) pawes |
After Mr. Ray shut off the power to the crusher, he and

Inspector Marler climbed up onto the catwalk just below the
crusheY. When they reached the catwalk they cbserved miners
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Catron and Garoutte inside the crusher removing rocks from the
machine. Above the miners, the crusher’s hopper was 3/4 full
with slightly more than a truckload of rock sitting at an angle
of 35 degrees to the horizontal (Tr. 207-08, 281).% The rocks,
which extended to within a foot of the miners, ranged in size
from dust-like particles to stones two inches in diameter

(Tr. 55-56, 195).

There was no physical barrier between the rocks and the
crusher. Inspector Marler advised Ray that he considered this
situation to pose an imminent danger to Catron and Garoutte due
to the likelihood that the rocks would slide into the crusher on
top of them (Tr. 63-66). Ray argued that the rock pile in the
hopper was stable. However, he immediately complied with the
order and welded a piece of steel to the end of the grizzly in
order to prevent rocks from sliding into the crusher.

Later Marler committed the imminent danger order to writing
as Citation/Order No. 4329463. It alleged a violation of
30 C.F.R. § 56.16002(a). That standard provides:

Bins, hoppers, silos, tanks, and surge piles, where
loose unconsolidated materials are stored, handled
or transferred shall be-

(1) Equipped with mechanical devices or other
effective means of handling materials so that
during normal operations persons are not required
to enter or work where they are exposed to
entrapment by the caving or sliding of materials

31 have credited Mr. Ray’s estimation of the slope over that
of Mr. Catron’s 25-26 degrees (Tr. 212). Although Catron was in
a better position to observe the slope of the rocks, Mr. Ray
appears to have superior ability by virtue of his education and
training to estimate the angle at which the rocks lay. Mr.
Marler did not measure the slope (Tr. 108).

The quantity of rock in the feeder was estimated by Keith
Garoutte to be approximately 25-30 tons (Tr. 340).
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The citation was characterized as “S&S” and a $4,500
penalty was proposed against Leo Journagan Construction Company.
Additionally, a $1,500 penalty was proposed against Mr. Ray
pursuant to section 110(c) of the Act.

Although Ray did not order Catron and Garoutte into the
crusher he knew they would climb down into the machine (Tr. 287).
It was not uncommon for Journagan employees to remove rocks from
a crusher with rocks overhead and it was not the company practice
to install a barrier between the miners and the rocks in the
hopper (Tr. 345).

wwmwm—w ; i : bef 1 Lows :
o work above it.

Respondents’ first argument is that section 56.12016 is
inapplicable to this case because its employees were not per-
forming “mechanical work” within the meaning of the standard
(Tr. 269). It further contends that the standard only applies
to situations in which miners are exposed to a hazard of
electrocution or electrical shock.

I conclude that the term “mechanical work” must be construed
broadly in a manner consistent with the purposes of the statute.
Therefore, I find that it includes any work that enables electri-
cally-powered equipment to operate in the manner in which it is
intended to operate.

Loosening jammed rocks so that the crusher jaw will move is
“mechanical work.” To conclude otherwise would suggest that,
even if Mr. Catron had not been protected by a safety belt and
even if the controls to the crusher been left unprotected, no
violation of the regulation would have occurred.

Respondent, relying on the decision in Phelps Dodge
Corporation v. FMSHRC, 681 F. 2d 1189 (9th Cir. 1982), argues
that section 56.12016 cannot be cited in situations where the
only hazard is danger of being injured by moving machinery. This
decision was followed by a Commission judge in Arkhola Sand &
Gravel. Inc., 17 FMSHRC 593 (ALJ April 1995).
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The Ninth Circuit found that § 56.12016 (then numbered
§55.12-16) did not address hazards arising from the accidental
movement of machinery because it appears in a subpart entitled
"Electricity” and because the. other regulations in that subpart
address only the hazard of electrical shock. I decline to follow

Phelps Dodge, a decision to which the Commission has never
acceded®.

The dissenting opinion of Circuit Judge Boochever, 681 F.24
at 1193, is far more compelling. He found that the plain
language of the standard was clear and unambiguous and saw no
reason to qualify its application on account of the title of the
subpart in which the regulation was placed. I also agree with
the dissent that the Commission should defer to an agency inter-
pretation of the standard which appears to better effectuate the
purposes of the Act, than one limiting its reach to situations in
which there is a danger of electrical shock.

The fact that miner Catron was tied off at almost all times
when he was above the energized crusher is not relevant to the
issue of whether the standard was violated. Section 56.12016
requires that electrically powered equipment be deenergized
before mechanical work is done--regardless of what other pre-
cautions are taken, to protect employees working on the equipment
or to prevent reenergizing of the machinery, QOzark -Mahoning
Company, 12 FMSHRC 376, 379 (Marxrch 1990). Thus, I find that
Leo Journagan violated the cited regulation.

] Lolati  onifi 3 sul a3

The Commission test for a "S&S" violation, as set forth in

Mathies Coal Co., supra, is as follows:

‘ In Ozark-Mahoning Company, 12 FMSHRC 376 (March 1990), the

Commission affirmed a citation issued under §56.12016 in a
situation in which miners were exposed to the danger of moving
machinery, rather than electrical shock. In that case, it does
not appear that the operator argued that the standard applies
only to electrical hazards or made the Commission aware of the

Court of Appeals decision in Phelps Dodge.

897



In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary
of Labor must prove: (1) the underlying violation
of a mandatory safety standard; (2) a discrete
safety hazard--that is, a measure of danger to
safety--contributed to by the vioclation; (3) a
reasonable likelihood that the hazard contributed
to will result in an injury; and (4) a reasonable
likelihood that the injury in question will be of
a reasocnably serious nature.

I conclude that there was not a reasonable likelihood that
the hazard contributed to by Journagan‘’s violation would result
in injury. Miner Catron was tied off to a catwalk railing above
him while trying to pry the jammed rocks loose. Moreover, the
crusher controls were turned off while he was working. Operator
Keith Garoutte was standing at the doorway of the control shed
watching Catron. This makes it unlikely that anyone else would
activate the crusher while Catron was standing over it.

While tied off, Catron could only fall 1-% to 2 feet
(Tr. 81-82, 190, 254). 1If Catron fell this distance he could not
have gotten caught between the jaws of the crusher, one of which
moves and one of which is stationary (Tr. 84). His feet could
possibly have brushed the movable jaw (Tr. 180, 254).

Even if the miner’s feet touched the moveable jaw, it is
unlikely that he would be hurt--even if the jaw moved. The jaw
moves much further at the bottom of the crusher than at the top.
At the top of the crusher the jaw moves only about an inch
(Tr. 254-55). The jaw also takes a few seconds to move once it
is activated (Tr. 264).

Catron did unhook his safety belt when he stepped up to the
grizzly and it is possible that he could have fallen while
switching positions. It is also possible that the crusher could
have been activated at such a moment due to misunderstandings
with Garoutte or due to an electrical fault. However, I conclude
that such possibilities do not make injury reasonably likely.
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: \ntendent R ; l biect 1 LT, perd
under section 110(c) of the Act

Section 110(c) of the Mine Act provides that, whenever a
corporate operator violates a mandatory safety or health
standard, any agent of the operator who “knowingly authorized,
ordered, or carried out such violation” shall be subject to civil
penalty. The Commission has held that a violation under section
110(c) involves aggravated conduct, not ordinary negligence,

Wyoming Fuel Co., 16 FMSHRC 1618, 1630 (August 1994).

While Mr. Ray clearly had reason to know that his employees
would be working on the crusher without it being deenergized, I
conclude that his conduct was not aggravated. The procedure
employed by miners on the day of the inspection and implicitly
condoned by superintendent Ray was Journagan’s normal procedure
(Tr. 169-170). It was not a practice initiated by Ray (Tr. 170).

More importantly, I find that Ray had a reasonable good .
faith belief that miners were adequately protected by wearing a
safety belt that was tied off above them. Mr. Catron was tied
off for all but a very brief period, during which it was very
unlikely he would fall and that the jaw of the crusher would
move. I therefore vacate the penalty proposed under section
110(c) with regards to Citation No. 4329462.

il ] . ; . Leo J
: — Pa— et aed T

Section 110(i) requires consideration of the following
Bix criteria in assessing a civil penalty under the Act:

Size of the operator: Leo Journagan is a relatively small-
mine operator. Other things being equal, this would support a
smaller penalty than for a large operator.

Effect on the operator’s ability to stay in business: The

parties stipulated that the proposed penalties would not compro-
mise Journagan’s ability to continue in business (Tr. 11).
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The civil penalty should account for the fact that superintendent
Ray immediately deenergized the crusher when <informed of the
violation by inspector Marler.

Previous Historv of Violations: The Secretary introduced,
as it does in every civil penalty case, a computer printout
purporting to show the number of penalties assessed against
Respondent and those paid (Exh. P-1). This document indicates
that between March 28, 1993 and March 27, 1995, Journagan paid
$4,124.00 in civil penalties for 23 viclations. One of these
penalties was assessed for a citation which alleged a violation
of section 56.12016 for failure to lock out a conveyor belt
(Tr. 171-72, 302).

Exhibit P-1 is of no value to me in assessing a civil
penalty. I do not know whether Respondent has more violations
than one would 'reasonably expect for an operator its size, less
violations or about the same number. There has been no
suggestion made as to how the information in this summary is
relevant to assessing a penalty in the instant case.

However, I conclude the prior violation for failure to lock
out the conveyor is relevant. A somewhat higher penalty should
be assessed on account of this citation.

Negligence: Respondent was negligent in allowing miners to
work over the crusher when it was not deenergized and locked out.
However, its negligence was “mocderate” given the effective pre-
cautions it did take to prevent injury. Furthermore, Respondent
was apparently under the impression from a prior MSHA inspection
that its’ procedure complied with the Act (Tr. 201-02, 266-68).

Gravity: Given the fact that Mr. Catron was tied off, except
when moving from the crusher to the grizzly, injury was very
unlikely to occur. However, it was possible and, if it occurred,
an injury was likely to be very serious, or fatal. First, there
was a chance that Mr. Catron could fall or enter the crusher and
that Mr. Garoutte could activate it due to miscommunication. The
facts of my recent decision in Stillwater Mining Company,

18 FMSHRC 34, 35-36 (ALJ 1996) present just such a situation.
In Stillwatexr, a miner misunderstood the instructions of his
partner and closed a chute gate on him, fracturing his pelvis.
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Another case indicating the seriousness of the hazard
presented by the instant violation is Price Constyuction. Inc.,
7 FMSHRC 661 (ALJ Melick 1985). There, the failure to lock-out
the power to the rollers of a crushing machine, and miscommuni-
cation between miners resulted in the traumatic amputation of
the legs of an experienced miner.

The Secretary has also alleged that the violation created a
danger that Mr. Catron would be injured by the bar he was using
to pry the rocks in the crusher. Inspector Marler contends that
if the crusher started, the bar could snap or that Catron could
have fallen on the bar and been impaled. I am not persuaded that
such a hazard existed.

Assessment: Having considering the penalty criteria in
section 110(i), I assess a $500 civil penalty for this violation.

i ' ] blished {olat]
of section 56.16002(a)

In order to establish a violation of § 56.16002(a) the
Secretary must establish that miners Catron and Garoutte were
“exposed to entrapment by the caving or sliding of materials

.” 1 conclude that the Secretary has failed to do so. The
fact that the miners were working downhill from a hopper filled
with 25-30 tons of rock does not establish that the material
might cave-in or slide on top of them.

Materials tend to move until they obtain a slope at which
they will stop moving, sometimes referred to as the “angle of
repose.” The Secretary has not established that the rocks in
the hopper had not reached the angle of repose. 1In fact,
Respondent’s evidence tends to prove that the rocks would not
slide.

Inspector Marler did not measure the angle at which the
rocks lay in the hopper (Tr. 108). I have credited Mr. Ray’s
testimony that the rocks were at an angle of about 35 degrees
from the horizontal, which is generally regarded a relatively
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flat slope®. I also credit Ray’s testimony that prior to the
time that the miners entered the crusher, the action of the
feeder to the hopper had flattened the angle to one at which the
rocks would not move further (Tr. 273-281).

I further note that 35 degrees is one degree steeper than
the slope required by OSHA to protect workers in excavations
dug in the least stable type of soil, 29 C.F.R. Section
1926.652(b) (1), and Table B-1. This indicates that a slope of
35 degrees would generally not expose employees to entrapment by
caving or sliding.

The rocks in the hopper extended to within a foot or two of
the crusher (Tr. 61, 195, 220). When removing rocks from the
crusher, Catron and Garoutte threw the smaller stones on the pile
in the hopper and stacked the larger rocks (Tr. 340-41). How-
ever, I find the record insufficient to establish that whatever
alterations this made in the slope of the rocks created a hazard
to the miners.

It was not Respondent'’s general practice to install a
barrier between rocks in a hopper and miners working to unjam a
crusher (Tr. 345). It is unclear from this record what the
general industry practice is with regard to barricading rocks
in a hopper which has already flattened the slope of the rocks.

If the record established that industry practice was to
barricade the rocks in the hopper in a situation like the instant
one, I would be likely to find that Respondent violated section
56.16002(a). Such evidence would indicate that a reasonably
prudent mine operator would recognize a danger from sliding or
caving materials, see Jdeal Cement Co., 12 FMSHRC 2409 (November
1990). However, on the instant record, I am unable to draw such
an inference and conclude that a violation of this standard has
not been established.

5 Although photographic exhibits P-2 and P-3 indicate that
the rocks in the hopper were at a fairly steep angle, it has not
been established that these photos accurately depict the slope of
the rocks (Tr. 108, 229-231, 283).
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ORDER

Citation No. 4329462 is AFFIRMED as a non-S&S violation of
the Act. A $500 civil penalty is assessed against Leo Journagan
Construction Company for this violation.

The penalty proposed for James Michael Ray under section
110(c) of the Act on account of Citation No. 4329462 is VACATED.

Citation No. 4329463 and the penalties proposed therefor
against Leo Journagan Construction Company and against James
Michael Ray are VACATED.

Leo Journagan Construction Company shall pay the assessed
$500 civil penalty within thirty days of this decision.

YO b

r J. Amchan
Administrative Law Judge

Distribution:

Margaret Miller, Esq., Office of the Solicitor,

U.S. Department of Labor, 1999 Broadway, Suite 1600,
Denver, CO 80202-5716 (Certified Mail)

Bradley S. Hiles, Esq., Peper, Martin, Jensen, Maichel

and Hetlage, 720 Olive St., 24th Floor, St. Louis,
MO 63101 (Cextified Mail)

/1lh
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR

WASHINGTON, D.C, 20006
June 10, 1996

SECRETARY OF LABOR, z CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner

Docket No. WEST 95-512-M
A, C. No., 10-01900-05505

V.

s8 ®s w® BB s

Plant No. 4
DE ATLEY COMPANY, :
INCORPORATED, :

Respondent i
ORDER VACATING DEFAULT
DECISION APPROVING SETTLEMENT
ORDER OF DISMISSAL
Before: Judge Merlin

This case 1s before me pursuant to Commission order dated
April 17, 15996.

On March 21, 1996, the operator filed a letter requesting
relief from an order of default which was issued on February 7,
1996. The basis for the operator’s request is that a settlement
was reached prior to the order of default, but that the person
responsible for the case resigned and his replacement was unaware
of the settlement motion. As a result, the operator did not sign
the settlement motion until after the default was issued.

On April 1, 1996, the Solicitor filed a response to the
operator’s request for relief, recommending that the matter be
remanded to the undersigned and stating that the Secretary
opposed the reopening of the final order. '

On April 29, 1996, I issued an order directing the Solicitor
to either file the agreed upon settlement motion or submit a
brief supporting his opposition to reopening. In that order I
found that the operator’s statements constituted grounds for
relief from default. See, R B Coal Company, 17 FMSHRC 2153
(November 1885).

On May 16, 1996, the parties filed a joint motion to approve
settlement for the one violation in this case. A reduction in
the penalty from $1,019 to §570 is proposed. I have reviewed the
documentation and representations in this case and conclude that
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the proffered settlement is appropriate under the criteria set
forth in section 110(i) of the Act.

In light of the foregoing, it is ORDERED that the default
dated February 7, 1996, be and is hereby VACATED.

It is further ORDERED that the motion for approval of
settlement is GRANTED, and the operator having paid, this case is

DISMISSED.
— D
\QA&\ ‘

Paul Merlin
Chief Administrative Law Judge

Distribution: (Certified Mail)

Matthew L. Vadﬁal; Esg., Office of the Solicitor; U.S. Department
of Labor, 1111 Third Avenue, Suite 945, Seattle, WA 98101

Mr. Max S. Jensen, Office Engineer, DeAtley Company, Inc., 3665
Snake River Avenue, P. O. Box 648, Lewiston, ID 83501

/gl
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

JUN 1 4 1996

SECRETARY OF LAROR, 5 CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEAILTH
ADMINISTRATION (MSHA), : Docket No. SE 95-4E59
Petitioner i A.C. No. 01-01401-04102
Vi :
: No. 7 Mine

JIM WALTER RESOURCES, INC., §
Respondent -

DECISION

Appearances: William Lawson, Esqg., U.S. Department of Labor,
Office of the Solicitor, Birmingham, Alabama for
Petitioner;
R. Stanley Morrow, Esg., Jim Walter Resources,
Inc., for Respondent.

Before: Judge Fauver

This is a civil penalty case under § 105(d) of the Federal
Mine Safety and health Act of 1977, 30 U.S.C. § 801, et seq.

The central issues are the validity of a § 104(d) (2) order
and the appropriate civil penalty if a violation is found. The
order alleges accumulations of combustible materials in a 3,500
foot belt entry and charges a significant and substantial
violation of 30 C.F.R. § 75.400 and an unwarrantable failure to
comply with the standaxd.

Having considered the hearing evidence and the record as a
whole, I find that a preponderance of the substantial, reliable,

and probative evidence establishes the Findings of Fact and
further findings in the Discussion below:

FINDINGS OF FACT

1. Respondent operates No. 7 mine, which produces coal for
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sales in or substantially affecting interstate commerce.

2. On June 8, 1995, MSHA Inspector John Terpo inspected the
West A belt line of the No. 7 mine. Inspector Terpo observed
substantial accumulations of loose coal, coal dust and float coal
dust. At least 32 rollers were turning in combustible
accumulations, and 12 of them were totally submerged in coal
dust. Three other rollers were locked up and “extremely hot to
the touch.” Tr. 96-99. At the section’s 7th discharge point,
the accumulations averaged 2 feet deep for about 300 feet. The
bottom belt was running on top of the accumulations at this
location. Two bottom rollers were missing between the No. 26 and
No. 28 brattices, allowing the belt to run on the belt’s metal
structure, which was “extremely hot with the [accumulations]
present.” Tr. 96-99.

3. Inspector Terpo observed that no one was doing cleaning
work on the belt line and the book entries for the pre-shift
examination stated that the belt line was clear for work. The
two previous pre-shift entries indicated that the area needed
cleaning and rock-dusting.

4. Inspector Terpc issued four citations for accumulations
of combustible material on the two section belts that dumped onto
the West A belt, for failing to maintain the West A belt line in
safe operating condition, and for failing to conduct an adequate
pre-shift examination. Govt. Exhibits 1, 2, 3, and 6.

5., The four citations are final. In a settlement, the
citations in Exhibits 1 and 3 were modified to reflect that
“four” persons were affected by the violative conditions.

6. Inspector Terpo also issued Order No. 3194977, under §
104 (d) (2) of the Act, charging a violation of 30 C.F.R. § 75.400
for extensive combustible accumulations in the West A belt entry
and preventing operation of the West A belt line until the cited
violative condition was abated. Respondent assigned about 20
miners to clean up the accumulations. The abatement work was
completed in about seven hours and the order was terminated.

DISCUSSION WITH FURTHER FINDINGS., AND CONCLUSIONS

Respondent called no witnesses, and offered no exhibits.
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There is no dispute of the violative accumulations of combustible
materials at the cited locations in the West A belt line entry.
The case turns on the sufficiency of the government’s evidence to
prove that the accumulations constituted a “significant and
substantial” violation and an “unwarrantable” failure to comply
with § 75.400 within the meaning of § 104(d) of the Act.

The safety standard involved, 30 C.F.R. § 75.400, is a
reprint of a statutory standard, which provides:

Coal, dust including float coal dust deposited on rock-
dusted surfaces, loose coal, and other combustible
materials, shall be cleaned up and not be permitted to
accumulate in active workings, or on electric equipment
therein.

As the Commission has recognized, this standard was enacted
to prevent the well-recognized hazards of accumulations of
combustible materials in coal mines:

***The goal of reducing the hazard of fire or
explosions in a mine by eliminating fuel sources is
effected by prohibiting the accumulation of materials
that could be the originating sources of explosions or
fires and by also prohibiting the accumulation of those
materials that could feed a fire originating elsewhere
in the mine.

Black Diamond Cogl Co.., 7 FMSHRC 1117, 1120 (1985) (citing Q1d
Ben Coal Co., 1 FMSHRC 1954, 1957 (1979); and Qld Ben Coal Co.,,
2 FMSHRC 2806, 2808 (1980)). The hazards associated with mine
fires and explosions are well documented and actually
precipitated the enactment of the Mine Act. See H.R. Rep. No.
95-312, 95th Cong., 1lst Sess. 6 (1977), reprinted in Legislative
History at 361362; and S.Rep. No. 95-181, 95th cong., 1lst Sess.

(1977), xeprinted in Legislative History at 592.
T ) sul 21 Violati

The Commission has held that a “significant and substantial
violation,” as used § 104(d) of the Act, is a violation that
presents a “reasonable likelihood that the hazard contributed to
will result in an injury of a reasonably serious nature.”
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Cement Division. National Gvpsum Co., 3 FMSHRC 822, 825 (1981);
Mathies Coal Co., 6 FMSHRC 1, 3-4 (1984).

Respondent contends that, since there is no evidence of an
injury resulting from a belt fire at this mine, the violation was
not “significant and substantial.” However, the Secretary is not
required to prove an actual injury. “Reasonable likelihood” of
injury is sufficient, and this is satisfied by the “common sense
conclusion that a fire burning in an underground coal mine would
present a serious risk of smoke and gas inhalation to miners who
are present.” Buck Creek Coal, Inc. v. Secretary of Labor, 52
F.3d 133,135 (7th Cir. 1995). The Secretary is not regquired to
show that a mine fire was probable, but need only show that the
viclation provided substantial fuel to propagate a mine fire or
explosion should one occur and that such propagation would be
“reasonably likely” to result in injury. The uncontested
evidence shows substantial combustible accumulations that could
propagate a mine fire or explosion and cause death or serious
injury. In addition, the evidence of ignition sources, such as
hot rollers and hot rubbing points against a steel structure,
shows that if the violative conditions continued unabated they
were reasonably likely to result in a fire and injury. For both
reasons, I find that the accumulations constituted a “significant
and substantial” violation.

AR U ble Violati

The Commissgion has held that an “unwarrantable” vioclation,

as used in § 104 (d) of the Act, is a violation due to “aggravated

conduct constituting more than ordinary negligence.” Emexry
Mining Corp., 9 FMSHRC 1977 (1987). Relevant issues include such
factors as “the extent of a violative condition, or the length of
time that it existed, whether an operator has been placed on
notice that greater efforts are necessary for compliance, and the
operator’s efforts in abating the violative condition.” Peabody
Coal Company, 14 FMSHRC 1258, 1261 (1992).

Inspector Terpo identified in the order and in his notes the
numerous areas in which he observed combustible accumulations
along the 3,500 foot belt line. At one location, the
accumulations averaged about 2 feet deep for 300 feet, with 32
rollers turning in coal dust and 12 of those rollers being
totally submerged in coal dust. The bottom belt was rubbing on
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the top of the accumulations and the bottom rollers were running
totally submerged in coal dust. The accumulations cited can only
be described as extensive, and obvious to anyone concerned with
safety.

Inspector Terpo and UMWA Safety Committee Chairman Phylar
testified that the accumulations were so extensive that they
probably existed for at least several shifts. Respondent offered
no evidence disputing their testimony, which is supported by the
extent of work needed to abate the violation, i.e., about 20
miners doing clean up work for 7 hours.

The abatement work was prompt, but this must be considered
in relation to the withdrawal order, which stopped the belt line
until the accumulations were removed. There was no evidence of
clean up work at the time the order was issued.

Respondent had received repeated notices that greater
efforts were necessary to comply with § 75.400. In numerous
contacts with Respondent, MSHA had discussed the continuing
problem of its failure to comply with § 75.400. Many of those
discussions had occurred in the same quarter in which the subject
order was issued. The UMWA, as well, brought the continuing
problem of accumulations to management’s attention. The repeated
prior notices of violations of §75.400 are also shown by
Respondent’s compliance history, which shows that in the two
years preceding the subject order Respondent was issued 291
citations and orders charging violations of § 75.400. As of
March 27, 1996, nearly all of the citations and orders had become
final (by payment of the penalties or by becoming uncontested,
final penalty orders).

The facts fully sustain the inspector’s finding of an
“unwarrantable failure” to comply with § 75.400.

civil Penal

Section 110(i) of the Act provides the following six
criteria for assessing civil penalties:

(1) Operator’'s history of previous violations

The No. 7 mine has a very poor record of violations of
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§75.400. Its two year history prior to the subject order
indicates that violations of § 75.400 actually increased. From
June 8, 1993, through June 7, 1994, Respondent was issued 123
citations and orders charging violations of § 75.400. The number
of charges increased to 168 for the subsequent year. In nearly
all of the cases, the charging citations and order have become
final.

Respondent’s repeated violations of § 75.400 is consistent
with its overall compliance history under the Mine Act, which is
very poor.

(2) Whether the operator was negligent

Respondent’s repeated violations of § 75.400, the numerous
complaints and bi-monthly reports made by the UMWA to management
regarding the belt lines, the frequent discussions MSHA had with
mine management prior to issuing the subject order, and the on-
going litigation resulting from violations on the belt lines
“should have engendered in the operator a heightened awareness of
a continuing accumulation problem.” Mid-Continent Regources,
Inc,, 16 FMSHRC 1226, 1232 (1994). Instead, Respondent showed no
improvement .

The accumulations in the instant case were obvious,
extensive, and dangerous and no one was working on the violative
conditions at the time the inspector examined the area. I find
that Respondent’s negligence was high, and demonstrates a serious
disregard for the safety of its miners.

(3) The gravity of the violation

The seriousness of the violation is underscored by the fact
that 32 rollers were turning in coal dust accumulations up to two
feet deep. Twelve of the 12 rollers were totally submerged in
the accumulations. Three rollers were locked up creating
friction sources, and in places the conveyor belt was rubbing
against the steel belt structure. The stuck rollers and rubbing
points on the structure were “extremely hot” to the touch. I
find that the gravity of the violation was high.
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Assegsment of 3 Penalty

Respondent’s prior history and the instant violation
demonstrate a serious disregard for the safety requirement to
prevent combustible accumulations in an underground coal mine.
Respondent’s repeated violations of § 75.400 indicate that there
has been no deterrent effect from prior civil penalties.

Considering Respondent’s very poor compliance history, the
need for an effective deterrent, and the six statutory criteria
as a whole, I find that a civil penalty significantly greater
than the $7,000 proposed by the Secretary should be assessed.
Accordingly, I find that a civil penalty of $15,000 is
appropriate for the violation proved in this case.

CONCLUSIONS OF LAW
1. Respondent’s No. 7 mine is subject to the Act.

2. Respondent violated 30 C.F.R. § 75.400 as charged in
Order No. 3194%817.
ORDER

1. Order No. 3194917 is AFFIRMED.

2. Respondent shall pay a civil penalty of $15,000 within
30 days of this Decision.

CZégEi;,_:;%ﬁayz/L,
William Fauver
Administrative Law Judge

Distribution:

William Lawson, Esg., U.S. Department of Labor, Office of the
Solicitor, Suite 150, Chambers Building, High Point Office
Center, 100 Centerview Drive, Birmingham, AL 35216 (Certified
Mail)

R. Stanley Morrow, Esg., Jim Walter Resources, Inc., Mining
Division, P.0O. Box 830079, Birmingham, AL 35283-0079 (Certified
Mail) '

nt
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

JUN 171996

LINDA S. SPARKS, 1 DISCRIMINATION PROCEEDING
Complainant
V. : Docket No. LAKE 95-378-D
3 MSHA Case No. VINC CD 95-03
OLD BEN COAL COMPANY,

Respondent : Central Cleaning Plant Mine
DECISION

Appearances: Linda S. Sparks, Pro se, Steeleville, IL,
for the Complainant;
Thomas A. Stock, Esg., Crowell & Moring,
Washington, D.C., and William A. Miller, Esqg.,
Zeiger Coal Holdling Company, Fairview Heights,
IL, for the Respondent.

Before: Judge Weisberger

Statement of the Case

This case is before me based upon a Complaint filed by
Linda S. Sparks, pursuant to Section 105(c) of the Federal Mine
Safety and Health Act of 1977 (The Act). In the Complaint,
Sparks alleges, in essence, that 0ld Ben Coal Company (0ld Ben)
unlawfully discriminated against her by placing her in its
Chronic and Excessive Absenteeism Program (“C & E program”), in.
retaliation for her having complained about the condition of
steps leading up to the gob scrapper truck that she had operated.
0ld Ben filed an Answer. 0ld Ben subsequently moved to amend
its Answer, and the motion was granted at the hearing held on
March 12, 1996.1

'0ld Ben also filed a motion for an order compelling Sparks to
fully comply with a previously issued pre-hearing order. At the
hearing, 0ld Ben was allowed to interview Sparks’ witnesses’ whose
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I. Analysis

The principles governing analysis of a discrimination case
under the Mine Act are well established. A miner establishes a
prima facie case of prohibited discrimination by proving that he
engaged in protected activity and that the adverse action
complained of was motivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797-2800 (October 1980), xrev'd on other grounds., sub nom.
Consolidation Coal Co, v, Marshall, 663 F.2d 1211 (3d Cir. 1981);
3 FMSHRC 803, 817-18 (April 1981). The operator may rebut the
prima facie case by showing either that no protected activity
occurred, or that the adverse action was in no part motivated by
protected activity. Pasula, 2 FMSHRC at 2799-2800. If the
operator cannot rebut the prima facie case in this manner, it
nevertheless may defend affirmatively by proving that it also was
motivated by the miner's unprotected activity and would have
taken the adverse action in any event for the unprotected
activity alone. Pasula, 2 FMSHRC at 2800; Robipette, 3 FMSHRC
at 817-18; gee also Eastern BAssoc, Coal Corporation., v. United
Castle Coal Co., 813 F.2d 639, 642 (4th Cir. 1987).

A. I 1 Activits

0ld Ben operates a central cleaning plant located in Randolf
County Illinois, wherein coal from underground mines is cleaned
and processed. Sparks started to work at this plant on May 22,
1977. Subsequently, on December 27, 1993, she was evaluated by
Robert Cash, the general surface manager, for a position as an
operator of a gob srapper truck (“gob truck”). Sparks, whose
height is only about five feet, had difficulty negotiating the
step to access the cab of the gob truck. The step consisted of a
metal bar suspended by a chain from the truck. According to

identity had not previously been divulged by Sparks. Accordingly,
the motion to comply is moot, and is denied.

0ld Ben also had filed a motion in limine. At the hearing,
0ld Ben’s motion in limine was withdrawn.
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Sparks, the step was “a good two and a half, three, four feet”
below the platform of the cab. (Tr. 105). Sparks complained to
Cash, and on subsequent occasions, about her difficulty getting
in and out of the cab and asked that an additional step be
provided. Sparks indicated that Cash responded by telling her
that there was no reason why she could not do the job, and she
became an operator of the gob truck. Sparks continued to
complain about the steps to Cash, and to an MSHA inspector, Gene
Jewell who worked in the Sparta, Illinois, MSHA office. Spark
testified that subseqguent to December 27, she had to take several
days off from work because of the difficulty getting up and down
the cab of the truck.

Sparks indicated that in the period between 1993 and 1995,
she went to the MSHA office in Sparta to make various safety
complaints. Among the safety complaints she made to MSHA were
the following:

(1) In 1994, Sparks’ shoes and clothes, which had been
left on the site, became soaked on the 2nd shift when a
fire in the area was extinguished with water. When
Sparks reported for work on the 3rd shift, she was
provided with replacement work shoes that were too
large and she was unable to work in them;

(2) The lack of an adequate berm on the gob hill; 2
(3) the lack of a lock inside the women’s shower which
had resulted in a construction worker entering the

women'’s shower while Sparks was showering®; and

(4) that a boss had threatened her life.

2According to Sparks she also had communicated this concern to
her supervisor, Larry Seacrest, at a safety meeting at the end of
February 1995.

3According to Sparks, when she reported this incident to Cash,
he laughed, and told her that she should have chased the intruder
out with a broom.
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I find that all the above complaints constituted protected
activities.

On January 5, 1995, while descending from the cab of the gob
truck, Sparks fell and injured her right breast and her left
wrist. She described these injuries as being very painful. She
subsequently underwent four surgeries, and was told by her
treating physician not to work. Sparks was off from work for
28 days. I find that all these actions were within the scope of
protected activities.

B. Adverse Action and Motiviation.

On or about February 10, 1995, 01d Ben notified Sparks that
she was being placed in step 1 of the C & E program. The notice
advised her that failure to maintain an absentee rate below
9 percent for the next 12 months may result in her being moved
to the next step of the C & E program i.e., a one day suspension
without pay, and that continued cronic and excessive absentism
may result in suspension with intend to discharge. Since
placement in the C & E program could result in loss and pay, I
find that placement in this program constituted an adverse
action. It must next be determined whether there was any nexus
between the engagement of Sparks in protected activity, and her
being placed in the C & E program.

According to Bill Patterson, who was the general manager of
operations at the central cleaning plant in the period at issue,
the C & E program was instituted about 10 years ago. According
to the program, if the rate of an employee’s noncon- tractual
absence® exceeds 9 percent, and there have been at least two
occurrences during the previous six months, then an employee is
to be placed in the program and given a written warning. The C &
E program further provides as follows: “If an employee'works one
year from the date of his or her last step with an absentee rate
below 9 percent, this employee will be removed from the program.”
(Exhibit R-3, par. 8).

‘In essence, non-contractual absence is defined in the C & E
program as absences due to, inter alia, injuries, but that
contractual vacation, and personal and sick leave are excluded.
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From December 16, 1993 thru December 29, 1994, Sparks did
not have any absences from work as defined in the C & E program.
On December 30, 1594, Sparks was absent, as defined in the C & E
program, when she attended the funeral of a fellow miner. 1In
addition, commencing January 5, 1995, she was absent, as defined
in the C & E program, for 28 days. As defined in the C & E
Program, this constituted an absentee rate of 12.75%.

In essence, Sparks alleges that her absence subsequent to
January 5, 1995, was not her fault, as it was caused by her
injury, which was in turn was caused by an unsafe step leading up
to the gob truck. Patterson, who was responsible for all actions
taken against emplyees under the C & E program, and Cash, who
administered the program relative to Sparks, indicated that her
placement in the program was automatic, and would have been taken
regardless of her safety complaints.

It is not for this forum to decide the propriety or
legality of the\C & E program, nor whether it constituted sound
management. Nor is this the proper forum to decide whether there
were extenuating circumstances which, based upon principles of
fairness, should have excluded Sparks from being placed in the
C & E program.

There is no evidence that Sparks received any disparate
treatment in being placed in the C & E program based upon her
protected activities. There is no evidence that Sparks had been
singled out, or that other employees with similar absentee rates
were excluded from the program. I find that Sparks had not
established that her placement in the C & E program was not based
upon 0ld Ben'’s application of the C & E program criteria to her
absentee rate, but rather was motiviated, in any part, by her
protected activities. I find that Sparks bas not established any
causal nexus between her protected activities, and the action
taken by 0ld Ben. For these reasons, I find that Sparks has
failed to establish that she was discriminated against in
violation of Section 105(c) of the Act. '
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II. ORDER

It is ORDERED that the Complaint be DISMISSED, and that this
case be DISMISSED.

A-‘QJV(‘:'/
Avram Weisberger

Administrative Law Judge

Distribution:

Linda 8. Sparks, 607 West Chardon, Steeleville, IL 62288
(Certified Mail)

Thomas A. Stock, Esg., Crowell & Moring, 1001 Pennsylvania
Avenue, N.W., Washington, D.C. 20004-2595 (Certified Mail)

William A. Miller, Esg., Zeigler Coal Heolding Company,
50 Jerome lLane, Fairview Heights, IL 62208 (Certified Mail)

/ml
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1244 SPEER BOULEVARD #280
DENVER, CO 80204-3582
303-844-3993/FAX 303-844-5268

JUN 171996

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner

Docket No. WEST 94-661-M
A.C. No. 48-01148-05512

IR T T

V. Irigaray/Christensen Project
COGEMA MINING, INC., (COMIN)
(Formerly TOTAL MINERALS

CORPORATION) ,
Respondent

% #F % S0 EY ea

.

SUMMARY DECISION

Before: Judge Cetti

On September 20, 1993, Jack Miller, an employee of an inde-
pendent roofing contractor was fatally injured when he inadver-
tently walked backwards and fell off the edge of a 19-foot high
roof to the ground below. At the time of the accident Mr. Miller
was applying water-proof roofing material (top coat) with a
roller on Respondent’s administration/office building located on
Respondent’s surface mine premises. The building was little more
than a quarter of a mile from that area of the mine site where
well holes had been drilled into a vacuum bearing zone and water
and oxygen injected to mobilize the uranium deposit on site.

I

MSHA investigated the accident and (in addition to citing
the victim’s employer, the independent roofing contractor) issued
a citation charging Respondent, the mine operator, with the fail-
ure to provide Miller with the hazard training required by 30
C.F.R. § 48.31. The citation describes the violation as follows:

The hazard instruction given to employees of
Dave Loden Construction, a contractor hired
to apply waterproofing materials to the roof
of the administration building, did not con-
tain explicit information concerning or re-
garding safety hazards which may be encoun-
tered while working on the roof. Specific
regulations requiring the use of a safety
belt or harness and life line while working
in an area where a danger of falling exists
was not discussed with the contractor. a
contractor employee suffered severe injuries
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when he fell from the roof of the adminis-
tration building on 9/20/93.

The cited standard, 30 C.F.R. § 48.31 in pertinent part
reads as follows:

(a) Operators shall provide to those
miners, as defined in § 48.22(a) (2) (Defi-
nition of miner) of this subpart B, a train-
ing program before such miners commence their
work duties. This training program shall
include the following instruction, which is
applicable to the duties of such miners:

(1) Hazard recognition and avoidance; ... .

The referenced § 48.22(a) (2) defines "miner" for purposes of
the cited standard § 48.31, as follows:

(2) Miner means, for purposes of § 48.31
(Hazard training) of this subpart B, any
person working in a surface mine or surface
areas of an underground mine. This defini-
tion includes any delivery, office, or scien-
tific worker, or occasional, short-term
maintenance or service worker contracted by
the operator, and any student engaged in
academic projects involving his or her ex-
tended presence at the mine. (Emphasis
added) .

IT

The primary issues in this case is whether or not the
independent contractor’s employees applying water-proofing to the
roof of the mine’s administration building were "occasional,
short-term maintenance or service workers contracted by the
operator."™ For the reasons that will be discussed below, I find
that they were miners for purposes of § 48.31 (Hazard training).
Said employees come within the meaning of the definition of
miners set forth in subsection 48.22(a)(2). It is undisputed
that hazard training instructions given by COMIN to the Contrac-
tor’s roofers did not discuss or'specify the use of safety belts
and lines when working near the edge of the relatively flat 5,000
square foot roof ' where there existed the danger of falling.

III

! The roof of the administration/office building consisted of
5,000 square feet of corrugated metal with a five degree slope to
allow drainage of water. (Joint Ex. B).
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III

The parties have filed cross motions for summary decision
and filed joint stipulations of fact. Under stipulation No. 14
the parties incorporate by reference certain portions of MSHA’s
Accident Investigation Report prepared by Mine Safety and Health
Inspectors Roger G. Nowell and Lloyd Ferran. The stipulated fac-
tual portions of that accident report, Ex. B, reads as follows:

GENERAL INFORMATION

At approximately 1635 hours on Sunday, September 20, 1993,
Jack Miller, age 54, SSN 4317 (victim), was injured when he inad-
vertently walked backward off the edge of the administration/
office building roof while applying roofing material (topcoat)
with a roller. Miller fell approximately 5.50 m (19 ft) to the
ground below and sustained a skull fracture along with several
broken bones. He later died on October 4, 1993, while undergoing
treatment at the Casper Wyoming Medical Center.

The Irigaray/Christensen Project, owned and operated by
Total Minerals Corporation, was located 52 miles southeast of
Buffalo, Johnson County, Wyoming. Two individual well fields had
been identified and developed with accompanying mill processing
plants. Well holes have been drilled into the uranium bearing
zone and water and oxygen injected to mobilize the uranium
deposit in site. The solution is then pumped to the processing
facility and through an ion exchange system. The spent fluid was
then passed through sand filters and recycled back into the in-
jection holes. The resulting yellow-cake product was trucked out
of state to enrichment facilities.

Operating officials were:

Dave Loden Construction

Dave Loden, Owner
Bill Edwards, Project Superintendent

Total Minerals Corporation

Charles J. Foldenauer, Manager of Wyoming Operations
William Chapman, Radiation Safety Officer

Total employment was 35 employees, working two, twelve hour
shifts, seven days a week.

C.F.R. 30, Part 48 training had been fulfilled by the com-
pany under a training plan approved October 7, 1991, with subse-
quent updates and attachment letters to change key personnel.
Hazard training under part 48.31, had been given to the contrac-
tor’s employees.
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The victim was working as a construction roofing laborer for
Dave Loden Construction, a contractor hired by Total Minerals
Corporation, to weatherproof the roof of the administration/
office building.

The last regular inspection of this operation was conducted
on May 25, 1993.

Oon September 20, 1993, at 1710 hours, William Chapman,
Radiation Safety Officer, Irigaray/Christensen Project, notified
the MSHA, Rapid City, South Dakota Field Office, via telephone,
that a non-fatal fall of person accident had occurred to a con-
tractor hired to weatherproof the administration/office building
roof at the Irigaray Mine. The call was recorded on the answer-
ing machine due to the time of day.

An investigation was initiated on September 22, 1993, by the
Rapid City, South Dakota Field Office.

PHYSICAL FACTORS INVOLVED

The administration/office building was constructed primarily
of metal, including the roof area of approximately 5000 square
feet. The corrugated roof section was provided with a five
degree slope to allow water drainage. The roof where the victim
fell was located over the laboratory. This roof adjoined the
administration/office building’s roof at the southeast corner,
creating a dog leg or two areas of roof at right angles. The
roof edge was 6 m (19 ft) above the ground. Only materials
necessary to weatherproof the roof were present on the roof.
Weather was not considered to be a factor in the accident.
September 20, 1993, was a sunny day and approximately 72 degrees
and calm.

DESCRIPTION OF ACCIDENT

Weatherproofing work was started on Sunday, September 19,
1993. Bill Edwards, Project Superintendent and William Jennings,
Roofer, were getting the roofing materials and rollers on the
roof and taping seams of corrugated roof steel.

Jack Miller, age 54, SSN 4317, (victim), and Martin Edwards,
both laborers, reported at the mine office on September 20, 1993,
at 0858 hours, read and signed the company hazard training form
and climbed to the roof of the administration/office building.
Bill Edwards, Project Superintendent, assigned the men to contin-
ue with the taping and application of topcoat, a weatherproofing
sealant material.

This work progressed normally throughout the day. At

approximately 1635 hours, Miller, who was using his personal
roller equipped with an aluminum 1.83 m (6 ft) handle, was
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applying topcoat while walking backward toward the edge of the
roof. Miller was talking to Edwards at this time and was giving
advice on how to apply the material without missing any spots.
When Miller stopped talking, Edwards looked up and saw Miller
trying to regain his balance at the roof edge. Miller then fell
to the ground.

The other employees were told of Miller’s fall and all pro-
ceeded to the ground to render assistance.

Bill Edwards went into the administration/office building
and told Bill Chapman, Radiation Safety Officer for Total Miner-
als Corporation of the accident. Chapman immediately dialed 911
and notified the Wyoming Medical Center in Casper, Wyoming, who
dispatched a lifeflight helicopter.

First aid was rendered to Miller, who remained coherent.
Miller was treated for possible shock and was constantly talked
to until the arrival of lifeflight at approximately 1720 hours.

Miller’s injuries included a skull fracture, broken and
dislocated left knee cap, broken left leg, broken right shoulder,
broken nose and jaw bone and fractured left wrist along with
numerous scrapes and bruises.

An interview with Miller at the hospital, confirmed the
statements made by his fellow workers. Miller had looked over
his right shoulder to ascertain how far he was from the roof edge
while talking to Martin Edwards and didn’t realize he was on the
adjoining section of roof approaching the edge. Miller stated it
was a critical misjudgment on his part and the first accident he
had in 30 plus years of roofing experience.

Miller, victim, succumbed to his injuries while undergoing
treatment at the Casper Wyoming Medical Center on October 4,
1993.

Iv

In addition to the above stipulated factual information, the
parties have filed the following stipulations:

PARTIES’ JOINT STIPULATION OF FACTS

The Secretary of Labor and the Respoﬁdent, by their
undersigned counsel, stipulate and agree, as follows:

1. On September 23, 1993, the Mine Safety and Health
Administration (hereinafter "MSHA") issued Citation No. 4337819
to Total Minerals Corporation (hereinafter "TMC") at the Iriga-
ray/Christensen Project Mine for an alleged violation of 30
C.F.R. § 48.31 (Hazard Training). TMC has since changed its

923



corporate name to COGEMA Mining, Inc., (hereinafter, "COMIN").
Said citation has been timely contested by the Respondent.

2. At the time of the issuance of Citation No. 4337819,
COMIN (then named TMC) was the operator of the Irigaray/
Christensen Project Mine, MSHA I.D. No. 48-01148.

3. Currently, COMIN, is the operatof of the Irigaray/
Christensen Project Mine, MSHA I.D. No. 48-01148.

4. If, by hearing or on appeal, the Federal Mine Safety and
Health Review Commission and/or any other federal court finds
that a vioclation of the Federal Mine Safety and Health Act of
1977, 30 U.S.C. §§ 801, et seqg. ("the Act") occurred with regard
to Citation No. 4337819, COMIN agrees to abide by the court’s
ruling, subject to any appeal or assertion of other legal rights.

5. At the time of the alleged violation, TMC was engaged in
the production of uranium in the United States by in-situ leach-
ing, and its production operations affect interstate commerce.

6. At the time of the alleged violation, TMC was subject to
the jurisdiction of the Act.

7. The Administrative Law Judge has jurisdiction in this
matter.

8. The subject citation was properly served by a duly au-
thorized representative of the Secretary upon an agent of Respon-
dent on the date and place stated therein, and may be admitted
into evidence for the purpose of establishing its issuance, and
not for the truthfulness of any statements asserted therein. The
citation is attached as Exhibit A.

9. The exhibits to be offered by Respondent and the Secre-
tary are stipulated to be authentic.

10. The proposed penalty of $5,000.00 will not affect Re-
spondent’s ability to continue in business. .

11. Citation No. 4337819 was abated by TMC by holding a
company/contractor safety meeting on September 23, 1993, during
which the job was analyzed and pertinent safety regulations
applicable to the job were discussed. The operator demonstrated
good faith in abating the alleged violation.

12. TMC was a small mine operator, with 115,134 hours of
production in 1993. '

13. Citation No. 4337819 states the following as the reason
for the citation:

924



The hazard instruction given to employees of
Dave Loden Construction, a contractor hired
to apply waterproofing materials to the roof
of the administration building, did not con-
tain explicit information concerning or re-
garding safety hazards which may be encoun-
tered while working on the roof. Specific
regulations requiring the use of a safety
belt or harness and life-line while working
in an area where a danger of falling exists
was not discussed with the contractor. A
contractor employee suffered severe injuries
when he fell from the roof of the administra-
tion building on 9/20/93.

14. Roger G. Nowell, Mine Safety and Health Inspector, and
Lloyd Ferran, Mine Safety and Health Inspector, prepared an
Accident Investigation Report, released January 11, 1994. The
parties hereby stipulate and adopt the facts and information
contained only under the following headings of said report:
General Information, Physical Factors Involved, and Description
of the Accident. The information and allegations contained under
the headings Conclusion, Violations, and Recommendations are not
adopted as fact by the parties. The specific portions adopted by
the parties are attached hereto as Exhibit B, which is incorpora-
ted herein by reference.

15. The office/administration building where Loden Construc-
tion was performing its roofing duties, and where the accident
occurred, is located more than a gquarter-mile from the mining
site/injection wells. See Irigaray Project General Location Map,
attached hereto as Exhibit C, and incorporated herein by refer-
ence.

16. Exhibit D, attached hereto and incorporated herein by
reference, is the MSHA-approved hazard training form read and
signed by Jack Miller, and the other members of the Loden Con-
struction crew, on September 20, 1993, prior to beginning work on
the roof of the mine administration/office building.

17. Other than the MSHA-approved hazard training described
in paragraph 16, no hazard training regarding the inherent dan-
gers of roofing was provided to Jack Miller by TMC in regards to
Miller’s work on the mine administration/office roof.

18. MSHA issued Citation No. 4337819 to Dave Loden Construc-
tion for an alleged violation of 30 C.F.R. § 56.15005 (safety
belts and lines). Said citation was uncontested and the fine has
been paid. :
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Exhibit €, incorporated by reference in Joint Stipulation
No. 15 is the Irigaray Project General Location Map.
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VI

Exhibit D, incorporated by reference in stipulation No. 16
is the MSHA approved hazard training form read and signed by Jack
Miller and the other roofing contractor employees. It reads as
follows:

TOTAL MINERALS CORPORATION
HAZARD TRAINING - VALID FOR ONE YEAR

Pursuant to § 48.31 of 30 C.F.R. Parts 48, you must be given
Hazard Training at least once every 12 months, before entering or
working on this property. The training provided herein is in-
tended to inform you of the potential hazards that may exist on
this property. Failure to follow these instructions may result
in forfeiture of entrance privileges.

1. Hazard Recognition and Avoidance

A. If you are a visitor, you enter at your own risk and must
report to the posted office area.

B. If you are a visitor you must be accompanied by a Total
Minerals employee while on the mine site.

C. If you are a contractor working on the property, you must
report to the Total Minerals Supervisor in charge, before
proceeding. :

2. Emergency and Evacuation Procedures

A. If there is a fire, exit the area by the nearest door.

B. If a supervisor or other site personnel requests you use the
telephone, it can be found in the main office area. Use the
posted emergency phone numbers as directed.

C. If an accident occurs near you, give first aid and call for
the supervisor responsible for your clearance and have him
instruct you on the emergency procedures to be used.

3. Radiation Hazards :

Designated restricted areas exist in the plant and wellfield
buildings, which are controlled for the purpose of protection
of individuals from exposure to radiation and radioactive
materials. Low level radiation may exist in these areas.

The following rules apply to all restricted areas:

A. No smoking, eating or drinking.
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C.

Avoid handling of yellowcake, resin or the interiors of pipes
and tanks.

All individuals must survey themselves at one of the monitor-

ing stations and not exceed the posted limit, before they can
leave. Instruction will be provided by the mine site personnel
you are accompanied by.

4. Health and Safety Standards, Safety Rules and Safe Work
Procedures.

A. The following protective equipment will be worn at all times
except when in the office areas: Hard hat, hard toed shoes,
safety glasses, and where needed, ear protection.

B. Never look directly at electric arc or gas welding operations
without the proper personal protective equipment.

C. Obey all signs and postings.

D. Do not walk under suspended loads.

E. Stay clear of operating equipment.

F. Do not get on or off moving equipment.

5. Respirator Devices

A. It is very unlikely that as a visitor or contractor you will
be asked to use a respirator. In the event that a request is
made, follow the instructions of the mine site personnel.

6. Understanding Procedures

A. "I have read and understand the above hazard training proce-

dures and will comply with these procedures while on the
mine site property."

9-20-23 /s/ Jack Miller

Date Signature of Visitor

Loden Const

Company Represented
VII
DISCUSSION

Respondent’s assertion that the independent contractor’s

employees working on the roof of the office/administration
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building at the mine site were not miners for purposes of § 48.31
because they were not working "in" a surface mine is rejected.

It is stipulated that the Irigaray Project is a surface mine
engaging in the production of uranium. (Stipulation No. 5 and

Ex. B). Based on the mine map, the office/administration
building is clearly located within the mine’s boundaries. (Ex.
C). The map shows the office/administration building is located

between the mine processing plant and the evaporation ponds. The
building is located a little more than a quarter-mile from the
injection wells, the extraction area. (Stipulation No. 15 and
Ex. C). With the office/administration building location between
the evaporation ponds and the processing plant, it is clearly
located on mine property, near mining activities.

As defined in section 3(h) (1) of the Federal Mine Safety and
Health Act of 1977 (Act) 30 U.S.C. § 802(h) (1) a mine includes
not only an area of land from which minerals are extracted but
includes among other things appurtenant structures and thus, in
this case, the surface mine includes the administration building.
located about a quarter of a mile from the area where the uranium
was being extracted from the earth. Based on the record before
me, I find the contractor’s employees working on the roof of the
office/administration building were working in a surface mine.
They were working in the surface mine known as the Irigaray/
Christensen Project Mine, MSHA I.D. No. 48-01148. Thus they were
miners within the meaning of subsection 48.22(a). The contrac-
tor’s employees were "occasional short-term maintenance" workers
within the meaning of that subsection. Consequently, the opera-
tor of the mine was in violation of 30 C.F.R. § 48.31 as it is
clear the hazard training instructions given by the mine operator
were inadequate because it did not specify the use of safety
belts and lines when working near the edge of the roof where
there existed the danger of falling.

SIGNIFICANT AND SUBSTANTIAL ISSUE

There still remains the question of whether the violation
was significant and substantial (S&S).

The S&S terminology is taken from section 104 (d) (1) of the
Act and refers to more serious violations. A violation is S&S
if, based on the particular facts surrounding the violation,
there exists a reasonable likelihood that the hazard contributed
to will result in an injury or illness of a reasonably serious
nature. Cement Div., Nat’]l Gypsum Co., 3 FMSHRC 822, 825-26
(April 1981). In Mathies Coal Co., 6 FMSHRC 1 (January 1984),
the Commission further explained: '

In order to establish that a violation of
a mandatory safety standard is significant
and substantial under National Gypsum, the
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Secretary of Labor must prove: (1) the
underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that
is, a measure of danger to safety--contri-
buted to will result in an injury; and (4) a
reasonable likelihood that the injury in
question will be of a reasonably serious
nature.

Id. at 3-4 (footnote omitted). See also Buck Creek Coal, Inc. V.
FMSHRC, 52 F.3d 133, 135 (7th Cir. 1995); Austin Power, Inc. V.
Secretary of Labor, 861 F2d 99, 103 (5th Cir. 1988) (approving
Mathies criteria).

In United States Steel Mining Compan Inc., 7 FMSHRC 1125,
1129 (August 1985), the Commission emphasized that in determining
whether a viclation is S&S, it is the contribution of the viola-
tion of the standard to the cause and effect of a hazard that
must be significant and substantial. The Commission stated:

We have emphasized that, in accordance
with \the language of section 104(d) (1), it is
the contribution of a violation to the cause
and effect of a hazard that must be signifi-
cant and substantial. U.S. Steel Mining
Company, Inc., 6 FMSHRC 1866, 1868 (August
1984); U.S. Steel Mining Company, Inc., 6
FMSHRC 1573, 1574-75 (July 1984). (Emphasis
in the original).

See also U.S. Steel Mining Co., Inc., 6 FMSHRC 1866 at 1868
(1985) when the Commission again states:

In our decisions we have emphasized that,
in line with the language of Section
104 (d) (1), 30 U.S.C. § 814(d) (1), it is the
contribution of a violation to the cause and
effect of a hazard that must be significant
and substantial. (Emphasis in original).

The Commission has consistently held that in cases decided
under National Gypsum and Mathies, and U.S. Steel I, S&S
determinations have been based upon the particular facts
surrounding the violation in issue, E.g., Texasqulf, Inc., 10
FMSHRC 498, 500-01 (April 1988). In reviewing the particular
facts surrounding this case it is noteworthy that the mine
operator was dealing with experienced professional roofers. The
victim, Mr. Miller, age 54, had more than 30 years of roofing
experience without an accident. The parties stipulated that an
interview with Miller at the hospital, confirmed the statements
made by his fellow workers. Miller had looked over his right
shoulder to ascertain how far he was from the roof edge while
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talking to Martin Edwards and didn‘t realize he was on the
adijoining section of roof approaching the edge. Miller stated it
was a critical misjudgment on his part and the first accident he
had in 30 plus yvears of roofing experience.

Upon review of the record and the stipulations in this case,
I conclude that under the particular facts of this case the
contribution of the mine operators violation of § 48.73 to the
cause and effect of the hazard of an experienced roofer falling
from the relatively flat roof is speculative and the evidence
does not persuasively establish that the contribution was signi-
ficant and substantial. The Petitioner has the burden of proof
and a fair evaluation of the record leads me to conclude the
preponderance of the evidence in this case fails to establish
that the contribution of the mine operator’s violation of § 48.31
to the cause and effect of the hazard of falling off the roof
under the facts of this case was significant and substantial con-
tribution. Consequently, the S&S designation should be deleted.

It is obvious from the record that the major contribution to
the hazard of falling off the roof was by far, the failure of
Miller’s employer, the independent roofing contractor to in-
struct, train and make sure his roofers complied with the provi-
sions of 30 C.F.R. § 57.15005. It was the violation of that
safety standard, not § 48.31 that significantly and substantially
contributed to the hazard of falling from the roof of the build-
ing. Perhaps the mine operator could also have been charged with
the violation § 57.15005 but the mine operator was not so charged
in this case. What the mine operator was charged with is not
giving the roofers adequate hazard training regarding " (1) Hazard
training and avoidance," specifically not discussing with the
roofers the need to use a safety belt or harness and lifeline
while working near the edge of the relatively flat roof of the
office/administration building.

It is also noteworthy that under the stipulation facts it is
clear that Miller did not even know he was near the edge of the
roof where the hazard of falling existed. Consequently, assuming
(the stipulation record does not establish one way or the other)
that Miller had training and the equipment from his employer, the
roofing contractor and had every intention of complying with MSHA
and OSHA requirement that he "tie off" while working near the
edge of a roof he was nevertheless unaware he was in an area
where he was required to "tie off.™ '

PENALTY
In assessing a civil penalty I am required by the Mine Act

to consider the statutory criteria set forth in section 110(i) of
the Act. That section states in pertinent part:
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[T]he Commission shall consider the opera-
tor’s history of previous violations, the
appropriateness of such penalty to the size
of the business of the operator charged,
whether the operator was negligent, the
effect on the operator’s ability to continue
in business, the gravity of the violation,
and the demonstrated good faith of the person
charged in attempting to achieve rapid com-
pliance after notification of a violation.

With respect to this penalty criteria the parties stipulate
that the size of the business of the mine operator was small,
with 115,134 hours of production in 1993; that the MSHA proposed
penalty would not affect Respondent’s ability to continue in
business; that the operator demonstrated good faith in timely
abating the violation. The inspector evaluated the mine opera-
tor’s negligence as "moderate" and I see no basis for evaluating
it any higher than that in this case. The citation indicates the
number of persons affected as one. With respect to gravity, this
unlikely fall of an experienced roofer from a relatively flat
roof unfortunately did happen and resulted in death. Upon con-
sideration of the statutory criteria in § 110(i) I find a civil
penalty of $200.00 is appropriate under the facts of this case
for the Respondents violation of the cited safety standard,

§ 48.31.

ORDER

On the basis of the foregoing findings and conclusion, it is
ORDERED that Citation No. 4337819 be and is modified by deleting
the S&S designation and, as so modified, this citation is
affirmed. It is further ORDERED THAT RESPONDENT PAY a civil
penalty of $200.00 to the Secretary of Labor within thirty (30)
days of this decision and order. Upon receipt of payment, this
matter is dismissed.

August F. Cetti .
Administrative Law Judge

Distribution:

Susan J. Eckert, Esg., Office of the Solicitor, U.S. Department
of Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)

Sean P. Durrant, Esqg., OMOHUNDRO, PALMERLEE & DURRANT, 130 South
Main Street, Buffalo, WY 82834 (Certified Mail)

/sh
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These consolidated cases are before me on Petitions for
Assessment of Civil Penalty filed by the Secretary of Labor,
acting through his Mine Safety and Health Administration (MSHA),
against LAC Bullfrog, Inc.,? and Timothy Harter pursuant to
sections 105 and 110 of the Federal Mine Safety and Health Act of
1977, 30 U.S.C. §§8 815 and 820. The petitions allege that the
company violated sections 50.10, 57.3200 and 57.3401 of the
Secretary’'s mandatory health and safety standards, 30 C.F.R.

§§ 50.10, 57.3200 and 57.3401, and that Harter, as an agent of
the company, knowingly carried out the violations of sections
57.3200 and 57.3401. The Secretary seeks penalties of $73,000.00
against the company and $16,500.00 against Harter. For the
reasons set forth below, I find that the company violated the
regulations, and that Harter knowingly carried out the violaticns
of sections 57.3200 and 57.3401; I assess penalties of $71,500.00
and $5,000.00, respectively.

A hearing was held on February 12 - 15, 1996, in Henderson,
Nevada. In addition, the parties filed post-hearing briefs in
these matters.

GRO

The Bullfrog gold mine in Beatty, Nevada, has both an open
pit and an underground section. The underground section consists
of a series of horizontal passages, called “drifts,” heading off.
of a main decline, which follow the ore vein. The drifts are
identified and distinguished by their elevation in meters and the
direction that they head.

Mining in the underground section is carried out by the
underhand cut and fill method. Mining in a drift is advanced by
blasting until the vein runs out. Any ore left on the ribs is
then mined by “slab rounds” as the miners retreat out of the
drift. When this has been accomplished, the drift is
“backfilled” with a concrete mix., Another drift may be cut
underneath the filled drift with the backfill serving as the roof
of the new drift.

1 Between the issuance of the citations and order in this
case and the hearing, LAC Bullfrog, Inc., was purchased by
Barrick Bullfrog, Inc. (Tr. 6-10.)
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Sometime between the cessation of mining operations on
Friday, May 28, 1993, and the beginning of operations on Tuesday,
June 1, 1993,? a ground fall occurred in the 990 North drift.3
Larry Phillips was assigned to “muck out” the ground fall with a
front-end loader. The “muck” was loaded into a 1lé6-ton truck
located at the entrance to the drift. The truck was driven by
Matt Riddle/Mertz.*

When Phillips did not come out of the drift after indicating
to Riddle/Mertz that he was finished, Riddle/Mertz walked into
the drift to see what was delaying him. Riddle/Mertz discovered
that the front-end loader had been engulfed by a second ground
fall. Rescue attempts were futile. Phillips was found dead at
the rear of the loader.

MSHA Mine Inspector Stephen A. Cain was assigned to
investigate the accident. As a result of his findings, he issued
the order and two citations at issue.

MSHA Special Investigator Dave Brabank conducted an
investigation of the accident during August and September 1993
for the purpose of determining whether any of the violations had
been knowingly committed by any agents of the company. Based on
his conclusions, the Secretary filed civil penalty petitions
against Timothy Harter and William F. Lucas, under section 110 (c)
of the Act, 30 U.S.C. § 820(c), for the alleged violations of
sections 57.3200 and 57.3401.°

2 Monday, May 31, was the Memorial Day holiday.

3 Because of a slight change of elevation in part of it, the
990 N drift was also known as the 994 N drift. To avoid
confusion, it will be referred to as the 990 N drift throughout
this decision. '

4 Sometime between June 1, 1993, and the hearing, Riddle
changed his last name from Riddle to Mertz. Thus, while the
testimony refers to Matt Riddle, he testified as Matt Mertz. To
avoid confusion, he will be referred to as Riddle/Mertz.

5 At the request of the Secretary, the civil penalty
petition (Docket No. WEST 95-130-M) against William F. Lucas was
dismissed by an Order of Dismissal on January 19, 1996.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
pgEd 0. 4138306

Citation No. 4138306 alleges a violation of section 50.10 of
the Regulations because the first ground fall was not reported to
MSHA.® Section 50.10 provides, in pertinent part, that: “If an
accident occurs, an operator shall immediately contact the MSHA
District or Subdistrict Office having jurisdiction over its
mine.” Section 50.2(h), 30 C.F.R. § 50.2(h), lists 12 types of
incidents which are to be considered accidents under the
Regulations. Among them, section 50.2(h) (8), 30 C.F.R.

§ 50.2(h) (8), states that an accident is “[aln unplanned roof
fall at or above the anchorage zone in active workings where roof
bolts are in use; or, an unplanned roof or rib fall in active
workings that impairs ventilation or impedes passage.”

It is the company’s position, that the first ground fall
consisted of material that Ralph Crowley took down from the left

¢ The citation alleges that:

An unplanned fall of ground occurred above the
anchorage point of 6 ft. split set bolts (approx. 12-16
bolts) in heading 990 N sometime over the weekend of 5-
28-93 to 6-1-93. Approx. 50 tons of material fell from
hanging wall side of drift to center (arch) of drift
and approx. 20 ft. from face of heading. Fall of
ground was not reported to MSHA immediately as required
by Part 50. A second fall of ground occurred on 6-1-93
resulting in a fatal accident while original fall of
ground that occurred over the weekend was being mucked
out in preparation for back filling of drift. Company
officials (Tim Harter and Bill Lucas) observed roof
fall that occurred over weekend on 6-1-93 while making
rds. Information gathered from company officials
stated that they thought personnel had to be trapped or
injured before fall of ground was reportable to MSHA.

(Pet. Ex. 5, at 12-13.)
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rib when he was mucking out the 990 N on May 27, 1993, and that
since it came from the rib and not the roof and did not impair
ventilation or impede passage, it was not reportable. (Resp. Br.
at 19-21.) This argument, made for the first time in the brief,
is rejected.

It is based solely on the following statements by Crowley.
In his statement to Inspector Brabank, Crowley was asked if
material was falling from the back or left rib on May 27. He
responded: “Yes from the left rib. I took the big hunk down, the
one 1 was worried about, there was still small material falling;
enough that you wanted to keep your eye on it.” (Pet. Ex. 1l6a,
at 84-85.) At the hearing, Crowley testified:

Q. Mr. Crowley, were you mucking in the 994/990 North
drift near the end of May 19937

A. Yes.

Q. And was there any material in between the brow and
the face along the left rib?

A. Yes.
Q. And did you clean all of that material out?
A. No, I didn’'t.

Q. You indicated in a statement to MSHA that you had
concerns about the material there on the left rib; is
that correct?

A. Yes.

Q. 1Is the location of the material about which you
spoke to MSHA being concerned about, is the location of
that material -- where was it; in between the face and
the brow or on the other side of the brow, away from
the face? :
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A. It was between the face and the brow.
(Tr. 676-77.)

No one, including Crowley, testified that the “big hunk”
Crowley took down on the 27th was the five to six truckloads of
material that Riddle/Mertz took out of the mine on June 1.
Furthermore, there is absolutely nothing in the evidence to
support the conjecture that the material that Crowley referred to
and the ground fall were one and the same.

On the other hand, Harter, when interviewed by Inspector
Cain on the day of the incident, stated that the initial roof
fall that occurred over the weekend was “14 ft. high approx. Not

sure how deep and 8-10 ft. in length.” (Pet. Ex. 2, at pp. 39-
40; Tr. 97.) Harter testified that “[iln that portion, in the

smaller area where it was 13 by 13, we found a pile of material.
That’s the first ground fall that -- .” (Tr. 552-53.) C(Clearly,

the first ground fall included part of the roof.

All of the evidence in the case refers to a ground fall.’
No witness suggested that it was a rib fall rather than a roof
fall. If the Respondent had raised this issue earlier in this
proceeding than its post-hearing brief, the evidence might have
been more specific. However, I am satisfied that this was a roof
fall at or above the anchorage zone and thus was required to be
reported immediately.

Since the company officials professed not to understand that
this was a reportable accident until they were so advised by the
inspectors investigating the fatal accident, it is not disputed
that they did not report it immediately. Accordingly, I conclude
that by not doing so, the Respondent violated section 50.10.

The inspector found this violation to result from “high”
negligence on the part of the company. As noted above, all of
the management officials at the mine claimed that they did not
understand that a roof fall at or above the anchorage points was
a reportable accident. They thought that a roof or rib fall was

7 The parties stipulated that “a ground fall (different from
the fatal ground fall) had occurred.” (Tr. 14.)
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only reportable if ventilation was impaired or passage was
impeded. David McClure, the Mine Superintendent, testified that
when he told this to Inspector Cain, the other MSHA inspector
with them, Inspector Inman, agreed with him. Inspector Inman did
not testify and Inspector Cain could not recall whether such a
conversation took place.

The Secretary argues that the standard is clearly written
and that confusion about its requirements is not a defense. It
is plainly not a defense to whether a violation was committed,
but I find that it does affect the degree of negligence. No
evidence intimates that mine management was completely unaware of
the reporting requirement, or that they understood it but
deliberately did not report the accident. Nor was there any
evidence that the company had been previously advised of the
requirement and was still professing ignorance. Clearly, by
their responses to Inspector Cain they had some familiarity with
the regulation.

I find that management’s misunderstanding of the regulation
was not so egregious as to amount to “high” negligence.
Consequently, I conclude that the company was “moderately”
negligent in not reporting the first ground fall.

Citation No. 4138307 and Order No, 4038308

The same facts are involved in the viclations alleged in
Citation No. 4138307 and Order No. 4038308, which were issued
pursuant to section 104 (d) (1) of the Act, 30 U.S.C. § 814(d) (1).°

8 Section 104 (d)1l) provides:

If, upon any inspection of a coal or other mine,
an authorized representative of the Secretary finds
that there has been a violation of any mandatory health
or safety standard, and if he also finds that, while
the conditions created by such violation do not cause
imminent danger, such violation is of such nature as
could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or
health hazard, and if he finds such violation to be
caused by an unwarrantable failure of such operator to

939



Citation 4138307 states that section 57.3200 was violated.®

fn 8 cont.

comply with such mandatory health or safety standards, he
shall include such finding in any citation given to the
operator under this Act. If, during the same inspection or
any subsequent inspection of such mine within 90 days after
the issuance of such citation, an authorized representative
of the Secretary finds another violation of any mandatory
health or safety standard and finds such violation to be
also caused by an unwarrantable failure of such operator to
so comply, he shall forthwith issue an order requiring the
operator to cause all persons in the area affected by such
violation, except those persons referred to in subsection
(c¢) to be withdrawn from, and to be prohibited from
entering, such area until an authorized representative of
the Secretary determines that such violation has been
abated. '

¢ The citation states:

An unplanned fall of ground occurred sometime
during the weekend from 5-28-93 to 6-1-93 approx. 20
ft. from the face on hanging wall side of 990 N drift.
This fall of ground in 990 N was observed by two
supervisors (Tim Harter & Bill Lucas) on 6-1-93 at
approx. 8:45 a.m. while making examination rounds of
headings. Anywhere from 2 to 6 sixteen ton haul truck
loads of material were involved in ground fall.
According to interview statements by both supervisors
cracks were observed adjacent to fall of ground on
hanging wall side of drift 990 N while they were
performing examination. Effected [sic] ground was not
taken down or supported prior to Lawrence Phillips
being directed by supervisor Bill Lucas to muck out
fallen material in preparation for backfilling 990 N
drift. While Lawrence Phillips was mucking out 990 N a
subsequent ground fall occurred at approx. 9:30 a.m.
from hanging wall side which fatally injured Lawrence
Phillips. The subsequent ground fall was approx. 30
ft. in length, 12-14 ft. in height and 6-8 ft. in depth
and buried the ST-6C Wagner LHD that was being used to
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That section provides: "“Ground conditions that create a hazard
to persons shall be taken down or supported before other work or
travel is permitted in the affected area. Until corrective work
is completed, the area shall be posted with a warning against
entry and, when left unattended, a barrier shall be installed to
impede unauthorized entry.”

Order No. 4138308 charges a violation of section 57.3401.7%°
The section requires, in pertinent part, that “[a]lppropriate
supervisors or other designated persons shall examine and, where
applicable, test ground conditions in areas where work is to be
performed, prior to work commencing, after blasting, and as
ground conditions warrant during the work shift.”

It is undisputed that Harter and Lucas visually examined the
area of the first ground fall, as well as the rest of the left
rib in the drift, but did not test the ground conditions any

fn 9 cont.
muck out 990 N drift.
This area 990 N was not posted against entry while
being mucked out in preparation for backfilling. This
is an unwarrantable failure.

(Pet. Ex. 5, at 1-2.)

10 The order states:

On 6-1-93 at approx. 8:45 a.m. supervisors Tim
Harter and Bill Lucas performed an examination of
ground fall in 990 N drift that had occurred sometime
over the weekend from 5/28/93 to 6/1/93. During
examination both supervisors stated they had observed
cracks in roof and rib area adjacent to fall of ground.
Neither supervisor performed any testing of ground
conditions in area prior to'assigning Lawrence Phillips
to muck out ground fall material in preparation for
backfilling drift. As subsequent ground fall occurred
fatally injuring Lawrence Phillips. This is an
unwarrantable failure.

(Pet. Ex. 5, at 3.)
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where. Nor did they take down any ground along the left rib or
support or re-support any ground along the left rib. Further,
they did not post a warning against entry into the area or
install a barrier to impede unauthorized entry. The Respondent
argues that the visual examination was sufficient to comply with
the regulations. I find that it was not.

In Asarco, Inc., 14 FMSHRC 941 (June 1992), the Commission
discussed both of these regulations. With regard to section
57.3401, it noted that “[t]lhe standard does not specify how
testing for loose ground is to be performed, nor has the
Secretary described the procedure or set forth guidelines in her
Program Policy Manual or other interpretive material.” Id. at
947. The issue in Asarco was whether adequate testing had been
performed. The Commission went on to state that “[t]lhe purpose
of section 57.3200 is to require elimination of hazardous
conditions. The fact that there was a ground fall is not by
itself sufficient to sustain a violation. Rather the Secretary
is required to prove that there was a reasonably detectable
hazard before the ground fall.” Id. at 951.

In this case, however, the issue is not whether adequate
testing was performed, but whether testing was required to be
performed. The Commission did not discuss in Asarco what the
phrase “where applicable” with regard to testing means.
Nevertheless, in cases such as this,

[wlhen faced with a challenge to a safety standard on
the grounds that it fails to provide adegquate notice of
prohibited or required conduct, the Commission has
applied an objective standard, i.e., the reasonably
prudent person test. The Commission recently
summarized this test as “whether a reasonably prudent
person familiar with the mining industry and the
protective purposes of the standard would have
recognized the specific prohibition or requirement of
the standard.” Ideal Cement Co., 12 FMSHRC 2409, 2416
(November 1990).

Id. at 948.

The following facts were available to Harter and Lucas when
they examined the 990 N after the first ground fall: (1) a ground
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fall of an area of the rib and roof 14 feet high, eight to ten
feet in length and of an undetermined depth had occurred; (2)
somewhere between two and six 16-ton truckloads of material had
fallen; (3) prior to the fall, the area had been supported with
split sets, plates and wire mesh; (4) ground conditions in the
mine were difficult because the ground was weak;! and (5) ground
falls happened frequently in the mine.

When viewing the requirement that “where applicable” ground
conditions should be tested through the eyes of a reasonably
prudent person, I find that the above facts should have lead such
a person to determine that testing was applicable. While a
visual examination may have been sufficient if conditions in the
drift had not changed, in this case they had changed
significantly. Based on the changed conditions, I conclude that
more than a visual examination, i.e., testing, was required.

In reaching this conclusion, I reject Respondent’s arguments
that nothing appeared to have changed at the exact place where
the second ground fall occurred, and that there was no way to
test the ground conditions. The Respondent asserts that the
first and second ground falls were separated along the rib by 10
to 20 feet and, therefore, that the two were not linked.
Unfortunately, the evidence on the exact location of the two is
less than precise.

Inspector Cain and Nevada State Inspector Tomany both
testified that they believed that the two ground falls ran into
each other. However, they did not go all the way down the drift,
nor could they see the face of the drift from where they were in
the drift, so that it is possible that all they saw was the
second fall and that the first fall was farther in the drift.

Only Harter and Lucas actually saw the first ground fall.
They both estimated that the two falls were separated by about 10
to 20 feet. However, Harter also drew a diagram of the ground
falls, (Pet. Ex. 2a), on the day it occurred, which appears to

11 Elvin Hansen, a roof bolter with 20 years of mining
experience, described ground conditions as “[plrobably the worst
ground I’ve seen.” (Tr. 377.) Other witnesses described it
similarly. ‘
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show them if not actually touching, then within two or three feet
cof each other. Further, the Respondent’s scale diagram of the
drift, (Resp. Ex. A), shows that there were 30 feet from the toe
of ramp to the face and that the second fall extended past the
toe of the ramp toward the face by several feet. Perhaps
significantly, the diagram does not show the distance of the
first fall from the face, but Harter and Lucas agreed that it was
20 feet.

Based on this evidence, I find that the two falls were
separated by 10 feet or less. When a ground fall of the
magnitude of the first fall has occurred, one would have to be
very indifferent to the safety of miners to conclude that the
fall area needed to be tested, but the area within 10 feet of it
did not. Therefore, I conclude that the separation between the
two falls made no difference in the Respondent’s duty to test.??

For this reason, I also reject the claim of Harter and Lucas
that they did not need to test the crack observed in the area of
the second fall because it did not appear to have changed since
the first time they observed it. The first fall changed
conditions so that a visual examination was no longer sufficient.

The Respondent argues that the loose nature of the rock in
the mine makes it difficult to test ground conditions with a
scaling bar. (Resp. Br. at 6.) However, a scaling bar is not
the only method of testing ground conditions, as the Commission
noted in Asarco. Id. 1In that case, testing with a jumbo drill
was approved. I do not accept that a visual examination was all
that could have reasonably been done in this instance.

For the same reasons that the Respondent violated section
57.3401, I conclude that it also violated section 57.2200.
Because it performed no testing, it is not possible to say what
further action should have been taken either in supporting the
ground or taking it down. However, at a minimum, the area of the
first ground fall, which had previously been supported, should
have been re-supported. Furthermore, it is undisputed that the
Respondent neither “posted” the 990 N drift after the first
ground fall nor barricaded it.

12 This conclusion would hold true even if the two falls had
been separated by 20 feet.
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It may be that if the Respondent had tested the ground and
supported or taken down any hazardous conditions, the second
ground fall still would have occurred in view of its nature and
size. Nonetheless, the fact that the fall may have been
unpredictable did not relieve the company of its obligation to do
everything possible to insure miner safety based on the facts
available to it at the time. 1In this case, the company did
nothing.

Significan nd nti

Both of these violations were alleged to be “significant and
substantial.” A "significant and substantial" (S&S) violation is
described in Section 104 (d) (1) of the Act as a violation "of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health
hazard." A violation is properly designated S&S "if, based upon
the particular:facts surrounding that wviolation, there exists a
reasonable likelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious nature." Cement
Division, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commission set out four criteria that have to be met for a
violation to be S&S. See also Buck Creek Coal, Inc. v. FMSHRC,
52 F.3d 133, 135 (7th Cir. 1995); Austin Power, Inc. v.
Secretary, 861 F.2d 99, 103-04 (5th Cir. 1988), aff'g Austin
Power, Inc., 9 FMSHRC 2015, 2021 (December 1987) (approving

Mathies criteria). Evaluation of the criteria is made in terms
of "continued normal mining cperations." U.S. Steel Mining Co.,
Inc., 6 FMSHRC 1573, 1574 (July 1984). The question of whether a

particular violation is significant and substantial must be based
on the particular facts surrounding the violation. Texasgulf,
Inc., 10 FMSHRC 498 (April 1988); Youghiogheny & Ohio Coal Co.,

9 FMSHRC 1007 (December 1987).

In this case, there can be little doubt that these two
violations contributed to a measure of danger to safety, i.e., a
ground fall; that there was a reasonable likelihood that a ground
fall would result in an injury; and, that there was a reasonable
likelihood that the injury would be serious. 1In fact, that is
exactly what happened. The Respondent does not even bother to
address this issue in its brief. Consequently, I conclude that
these two violations were “significant and substantial.”
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Unwarrantable Failure

Inspector Cain found that both of these violations resulted
from the company’s unwarrantable failure to comply with the
Regulations. The Commission has held that “unwarrantable
failure” is aggravated conduct constituting more than ordinary
negligence by a mine operatcr in relation to a violation of the
Act. Emery Mining Corp., 9 FMSHRC 1997, 2004 (December 1987);
Youghiogheny & Ohio Coal Co., 9 FMSHRC 2007, 2010 (December
1987). “Unwarrantable failure is characterized by such conduct
as ‘reckless disregard,’ ‘intentional misconduct,’ ‘indifference’
or a '‘serious lack of reasonable care.’ [Emery] at 2003-04;
Rochester & Pittsburgh Coal Corp. 13 FMSHRC 189, 193-94 (February
1991) .” Wyoming Fuel Co., 16 FMSHRC 1618, 1627 (August 1994).

The Respondent argues that there was no unwarrantable
failure regarding these violations because

no one at the mine had any knowledge of conditions, or
reason to believe of conditions, that should have
precluded sending Phillips into the drift. Instead,
the evidence showed that the mine had a reasonable and
good faith belief under the circumstances that the
regulations were being complied with and that it was
safe for Phillips to muck ocut the drift so it could be
backfilled.

(Resp. Br. at 30.)

The company misses the point. It was not sending Phillips
into the drift which constituted the unwarrantable failure. It
was the failure to make sure that the drift was safe for him to
enter by testing the ground conditions and supporting or taking
down hazardous ground as necessary which was unwarrantable. No
one at the mine had any knowledge of conditions that should have
precluded sending Phillips into the drift because Harter and
Lucas made only a cursory attempt to ascertain what the
conditions were.

In view of the facts available to Harter and Lucas at the
time they examined the drift, their belief that they were
complying with the regulations by doing no more than visually
examining the drift was unreasonable. Their dereliction in not
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making further attempts to test ground conditions and to support
it or take it down was inexcusable. At best, it reflected
indifference or a serious lack of reasonable care; at worst it
amounted to reckless disregard of the safety of miners.
Accordingly, I conclude that the company’s violations of sections
57.3200 and 57.3401 resulted from an unwarrantable failure to
comply with the regulations.

Section 110 (c)

Harter faces personal liability under section 110{(c¢c) of the
Act for having “knowingly” violated sections 57.3200 and
57.3401.** I find that by not testing ground conditions after
the first ground fall and not taking down or supporting hazardous
ground, Harter knowingly carried out the violations of those two
sections.

The Commission set out the test for determining whether a
corporate agent has acted “knowingly” in Kenny Richardson, 3
FMSHRC 8, 16 (January 1981), aff’d, 689 F.2d 623 (6th Cir. 1982),
cert. denied, 461 U.S. 928 (1983), when it stated: “If a person
in a position to protect safety and health fails .to act on the
basis of information that gives him knowledge or reason to know
of the existence of a violative condition, he has acted knowingly
and in a manner contrary to the remedial nature of the statute.”
The Commission has further held, however, that to violate section
110(c), the corporate agent’s conduct must be “aggravated,” i.e.
it must involve more than ordinary negligence. Wyoming Fuel Co.,
16 FMSHRC 1618, 1630 (August 1994); BethEnergy Mines, Inc., 14
FMSHRC 1232, 1245 (August 1992); Emery Mining Corp., 9 FMSHRC
1997, 2003-04 (December 1987).

In this case, Harter was aware of the first ground fall, was
aware that the area of the first ground fall had been supported
prior to the ground fall, was aware of the weak ground conditions

13 Section 110(c) provides, in pertinent part: “Whenever a
corporate operator violates a mandatory health or safety standard
any director, officer, or agent of such corporation who
knowingly authorized, ordered, or carried out such violation
shall be subject to the same civil penalties . . . that may
be imposed upon [the operator] . . . .”
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in the mine, and was aware of the numerous ground falls that had
already occurred. Yet he took no action to prevent a further
ground fall by testing and taking down or supporting hazardous
ground. He took no action because he stated that a wvisual
examination indicated nothing had changed from the previous times
that he had been in the drift.

If there had been no first ground fall, his examination
might have been sufficient. However, the ground fall was
obviously a significant change, and his failure, as general mine
foreman, to take any preventative action in the face of this
change amounted to more than ordinary negligence. I find that
this was aggravated conduct within the meaning of the cases cited
above, and accordingly, I conclude that Harter knowingly carried
out the violations of sections 57.3200 and 57.3401 and is,
therefore, personally liable under section 110 (c).

CIVIL PENALTY ASSESSMENT

The Secretary has proposed the following penalties for the
violations in these cases: $3,000.00 for the company’s violation
of section 50.10, $40,000.00 for the company'’s violation of
section 57.3200, $30,000.00 for the company’s violation of
section 57.3401, $9,500.00 for Harter’s knowing violation of
section 57.3200, and $7,000.00 for Harter’s knowing violation of
section 57.3401. However, it is the judge’s independent
responsibility to determine the appropriate amount of penalty, in
accordance with the six criteria set out in section 110(i) of the
Act, 30 U.S8.C. § 820(i). Sellersburg Stone Co. v. FMSHRC, 736
F.2d 1147, 1151 (7th Cir. 1984); Wallace Brothers, Inc., 18
FMSHRC 481, 483-84 (April 1996).

In connection with the six criteria, the parties stipulated
that the Bullfrog mine is a large mine, that payment of the
assessed penalties would not affect the company’s ability to
remain in business, and that the mine demonstrated good faith by
timely abating each of the violatiomns.

While the mine had no history of having received previous
citations for the same offenses, there is some question as to the
accuracy of this, particularly with regard to section 50.10, in
view of the fact that mine management was not fully aware of all
of the types of accidents required to be reported. The mine’s
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history of violations indicates that from June 1991 through June
1993, 33 citations had been issued for violations of the
Regulations, including the ones at issue here. This is not a
large amount. O©On the whole, I conclude that the mine’s history
of viclations does not provide a basis either for increasing or
decreasing the penalties proposed by the Secretary.

I find the gravity of these violations to be very serious.
The fact that they resulted in a fatality says it all. I include
in this finding the violation of section 50.10 since if the first
ground fall had been reported promptly, an MSHA investigation may
have halted further work in the drift and prevented the second
one. In addition, the operator was highly negligent in
committing the violations of sections 57.3200 and 57.3401.

Taking all of these factors into consideration, I conclude
that the penalties of $40,000.00, for the violation of section
57.3200, and $30,000.00, for the violation of section 57.3401 are
appropriate. In view of my finding that the company was
“‘moderately” rather than “highly” negligent in connection with
the violation of section 50.10, I will reduce that penalty to
$1,500.00.

Only gravity, negligence and history of violations, of the
six penalty criteria, are directly applicable to an individual.
No evidence that Harter knowingly committed any other viclations
was offered. 1In his case, the negligence and gravity are the
same as for the company.

The effect of the penalty on the company’s ability to remain
in business and appropriateness to the size of the business can
be applied to an individual by analogy. Unfortunately, no
evidence was presented to show the effect of the proposed penalty
on Harter’s ability to support himself or his family, if he has
one, or to demonstrate the appropriateness of the penalty to his
income. Nonetheless, I find that, the proposed penalty of
$16,500.00 would have a much greater effect in such areas on
Harter, than the proposed penalty of $73,000.00 would have on the
company .

Taking all of these factors into consideration, I conclude
that a penalty of $5,000.00 should be assessed against Harter.
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RDER

Citation No. 4138306 issued to the company is MODIFIED to
reduce the degree of negligence from “high” to “moderate,” and is
AFFIRMED as modified. Citation No. 4138307 and Order No. 4138308
and the civil penalty petition alleging that Timothy Harter
knowingly carried out the violations in the citation and order
are AFFIRMED.

Accordingly, Barrick Bullfrog, Inc., is ORDERED TO PAY a
civil penalty of $71,500.00 and Timothy Harter is ORDERED TO PAY
a civil penalty of $5,000.00 within 30 days of the date of this
decision. On receipt of payment these proceedings are DISMISSED.

J A

T. Todd Hodgdon
Administrative Law Judge

Distribution:

Jeanne M. Colby, Esqg., Office of the Solicitor, U.S. Department
of Labor, 71 Stevenson 8t., Room 1110, San Francisco,

CA 94105-2999 (Certified Mail)

Charles W. Newcom, Esg., Andrew W. Volin, Esg., Sherman & Howard
L.L..C., 633 17th St., Suite 3000, Denver, CO 80202 (Certified
Mail)

/1t
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

JUN 19 1996
SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDINGS
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. CENT 95-261-M
Petitioner : A.C. No. 39-00993-05514
V. b4
: Docket No. CENT 95-267-M
HIGMAN SAND AND GRAVEL, INC., : A.C. No. 39-00993-05515
Respondent
: Docket No. CENT 96-30-M
: A.C. No. 39-00993-05516
: Screener Plant #1
DECISION
Appearances: Kristi Floyd, Esqg., Office of the Solicitor,
U.S. Department of Labor, Denver, Colorado,
for Petitioner;
Jeffrey A. Sar, Esg., Baron, Sar, Goodwin,
Gill & Lohr, Sioux City, Iowa, for
Respondent.
Before: Judge Amchan
i £ Fact

On July 18, 1995, MSHA representative Lloyd Ferran inspected
Respondent’s sand and gravel mine in the southeast corner of
South Dakota. Two Higman employees were at the mine, Mark
Rasmussen, the foreman, who was feeding the hopper to the plant
with a front-end loader and Eldon Seely, who was loading customer
trucks with another front-end loader. Neither miner accompanied
Mr. Ferran as he inspected the plant area.
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When inspecting the hopper feed conveyor, Inspector Ferran
discovered a chain drive and a self-cleaning tail pulley which
were not guarded. They were located underneath the hopper in an
enclosed area. There were doors that could close off the area
in which the drive and pulley were located, but these doors were
open on July 18. Inspector Ferran observed a shovel and fresh
foot prints near the tail pulley, which led him to conclude that
a miner had been in the area while the conveyor belt was running.
Foreman Rasmussen greased equipment in the area every morning
before turning on the equipment (Tr. 11-23, 169, 317-26, 372-73).

Ferran issued Citation No. 4643516 to Respondent, alleging
a significant and substantial (S&S) violation of 30 C.F.R.
§56.14107(a) . 'This regulation requires the guarding of moving
machine parts that can cause injury. Section 56.14107(b), on
which Respondent relies in challenging the citation, exempts
moving parts that are at least seven feet away from walking or
working surfaces.

The inspector required termination (abatement) of the
citation by the next morning, July 19, 1595. When he arrived
at the worksite on the 13th, Foreman Rasmussen advised him that
he had been instructed not to abate this or any other citation
issued on July 18. Ferran waited until noon, then issued section
104 (b) withdrawal Order No. 4643528 and left the worksite
(Tr. 24-26).

The next morning, July 20, 1995, the inspector returned and
found the plant operating. No action had been taken to terminate
the citation. After some discussions involving Respondent,
Ferran and MSHA’s headquarters office in Denver, the plant shut
down about noon. Respondent terminated the violations by
replacing the entire plant with other equipment (Tr. 30-33).

Regpondent violated §56.14107(a)
The issue regarding the unguarded chain drive and tail

pulley is whether they could “cause injury” within the meaning of
§14107(a), or whether there were seven feet away from walking or

992



working surfaces, and thus exempt from the guarding requirement
under section 56.14107(b).

Respondent contends the regulation was not violated because
the only person who ever came within seven feet of the unguarded
chain drive and tail pulley was Foreman Rasmussen. More
importantly, it argues that Rasmussen only was in this area
before turning on the moving equipment. Each morning before
turning on the equipment he greased it and shoveled under the
tail pulley (Tr. 326). Nevertheless, exposure to moving parts
and injury was possible.

Although Rasmussen’s normal procedure may have made injury
unlikely, I believe that reliance on his practices does not
preclude injury--particularly from the unguarded tail pulley.
Rasmussen was asked if he ever shoveled while the tail pulley
was in operation. He responded, “You can’t, cannot. You’d end
up with your arm when the shovel went in there.” (Tr. 326).

I understand this to mean that you ordinarily do not shovel
while the tail pulley is moving because it is dangerous. I infer
that a situation may arise where material may build up under the
tail pulley while it is running. Under such conditions, one must
either turn all the equipment off or shovel with the pulley
running; otherwise, the conveyor belt will tear.

The record does not indicate that Respondent had a work
rule preventing shoveling when the machinery was in operation.
When Ferran visited the same site a month later, Rasmussen was
on vacation and Eldon Seely was in charge of the worksite.

The equipment was running (Tr. 175). Although, this was
different equipment than that cited in July, it convinces me
that Mr. Rasmussen’s routine did not eliminate the possibility
that someone might be injured by the unguarded tail pulley. I
therefore find a violation of the standard.

The Commission test for a "S&S" violation, as set forth in

Mathies Coal Co., supra, is as follows:
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In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary
of Labor must prove: (1) the underlying violation
of a mandatory safety standard; (2) a discrete
safety hazard--that is, a measure of danger to
safety--contributed to by the violation; (3) a
reasonable likelihood that the hazard contributed
to will result in an injury; and (4) a reasonable
likelihood that the injury in question will be of
a reasonably serious nature.

I conclude that given the fact that Mr. Rasmussen was
normally the only person to enter the area in which the chain
drive and tail pulley were located, and that he routinely did
so only before the equipment was turned on, that it was not
reasonably likely that the hazard would have resulted in injury
in the normal course of mining operations.

Upon discovering a failure to abate, an inspector must apply
a rule of reason in determining whether to issue a section 104 (b)
order or to extend the abatement date, Martinka Coal Co.,
15 FMSHRC 2452 (December 1993). I conclude that Inspector Ferran
acted reasonably in issuing the instant order.

On July 18, the inspector reviewed the citations and time
allotted to terminate them with Foreman Rasmussen. The latter
did not indicate that he would be unable to abate the citations
in the time period allowed by Ferran. On July 19, Rasmussen did
not tell the inspector that he needed more time to abate, he tcold
him that Respondent would not abate (Tr. 34-35). Moreover, on
July 20, when Respondent decided to comply with the abatement
requirements of this and other citations, it was able to do so
within a matter of hours.

1 $150 civil . c o . N 1643516
and Order No. 4643528

The Secretary proposed a penalty of $240 for the instant
citation and order. 1 assess a $150 penalty on the basis of the
penalty assessment criteria in section 110(i) of the Act.
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Given the fact that I deem the violation to be “non-8&S,”
I believe a penalty of $50 would be appropriate for the original
citation, taking into account the low likelihood of injury
(gravity), the low degree of negligence of the original viola-
tion, the fact that Respondent is a small mine operator and the
absence of an indication that Respondent has a poor record of
MSHA compliance in the past. The parties have stipulated that
the proposed penalties will not compromise Respondent’s ability
to continue in business (Tr. 5).

I deem the degree of negligence to be low because I believe
that Respondent did have a reasonable good faith belief that its
procedures adequately protected its miners from the unguarded
moving machine parts. However, when a mine operator decides to
ignore the abatement requirement in an MSHA citation, it does so
at the risk that the citation will be upheld and that it may be
assessed much higher penalties for its failure to abate.

The sixth ‘factor in assessing penalties under section 110(i)
is the good faith of the operator in rapidly abating a violation
once it is brought to its attention. When an operator refuses to
abate, and the original citation is affirmed by the Commission,
the provisions of section 110(b), providing for a civil penalty
of not more than $5,000 for each day during which the wviolation
continues, should be considered. 1In this case, I deem it appro-
priate to assess an additional $50 penalty for Respondent’s
failure to have abated the violation by the beginning of the work
day on July 19 and July 20, 1995.

. -43517: Inad et
an elevated platform

On July 18, Inspector Ferran observed an engine located on
a platform 11-12 feet above ground level. Mr. Rasmussen climbed
up a ladder each morning to turn on the engine and in the evening
to turn it off. Although there was a handrail and midrail on the
part of the platform furthest from the engine, the side of the
platform between the ladder and the engine was unguarded for a
horizontal distance of 1-1/2 feet. On the opposite side of the
platform, a distance of two feet horizontally was unguarded
(Tr. 36-41).
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Ferran issued Respondent Citation No. 4643517, alleging an
"8&S” violation of 30 C.F.R. Section 56.11002. This regulation
requires that handrails be provided and maintained on elevated
crossovers, walkways, ramps and stairways. I find that the
regulation is applicable. The platform provided access to the
engine and therefore was an elevated walkway within the meaning
of the standard.

I conclude further that the Secretary has established a
violation, but not a S&S. It is possible, as claimed by
Inspector Ferran, that a miner could trip and fall off the
unprotected portion of the platform. However, I find that it
was not reasonably likely. The only task to be performed by
miners on the platform was to turn on the engine at the middle
of the platform. It is therefore unlikely that one would
accidently approach the unguarded portions of the edge of the
platform and fall off.

section 104 (b) Order No, 4643529

The Secretary proposed a $292 penalty for this citation and
the section 104 (b) order issued when Respondent initially refused
to abate the citation. I assess a $150 penalty for reasons that
are essentially the same as those considered with regard to the
previous citation and order®.

Given the assessment criteria, other than good faith rapid
abatement, I would assess a $50 penalty for the original
citation. I would note, with regard to the negligence factor,
that Respondent did have a reasonable belief that its employees
were adequately protected from injury and that the platform was
in the same condition as when it was purchased (Tr. 327-29).

With respect to gravity, although injury was unlikely, the likely
result of an accidental fall of 11-12 feet would be death or
serious injury.

1 My consideration of the penalty criteria is essentially
the same for all the citations in these dockets unless
specifically noted. Similarly, my analysis as to the wvalidity
of the section 104 (b) orders will not be repeated unless it
differs from that concerning Order No. 4643528.
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As with the previous citation and order, I believe that
the appropriate penalty for Respondent’s unwillingness to abate
within the time period allowed by Inspector Ferran is a $50
per day additional penalty for both July 19, and July 20, 1995.
Therefore, considering the lack of good faith in rapidly abating
the original citation, I assess a total penalty of $150 for
Citation No. 4643517 and Order No. 4643529.

On the engine located on the elevated platform discussed
above were two unguarded v-belts. One, the direct drive belt,
was located on the side of the engine, right at the edge of the
platform, approximately 1-% feet about the platform. It is
clearly shown in the photographic Exhibits, G-3.

The other unguarded belt was on the engine’s alternator and
was located at the front of the engine, near the start/stop
button about 3-1/2 feet off the ground. It can be seen in the
bottom photograph of Exhibit G-3 and in Exhibit G-4 (albeit
mounted upside down).

Inspector Ferran issued Respondent Citation No. 4643518
which states:

The v belt on the direct drive unit was not guarded
adequately to prevent accidental contact with the pinch
point. This hazard was approximately one foot off the
landing, and extending to 1 %[.] employee (sic) are in
this arxea on a daily basis starting and stopping the
motor.

The citation initially alleged a non-S&S violation of
§56.14107(a), but was modified on July 20, 1995, to allege an
“S&S” wviolation.

Inspector Ferran exhibited a great deal of confusion in
describing this citation at hearing. At first, he testified that
the citation referred to the direct drive belt. Then he recanted
and testified that the citation referred to the alternator belt
(Tr. 51-62). The inspector conceded that the direct drive belt
does not regquire a guard because its location precludes employee
contact while it is moving (Tr. 70).
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The Secretary’s counsel moved at hearing to amend the
citation to allege a violation with respect to both belts
(Tr. 64-65). Respondent opposed the motion, moved to dismiss the
citation and moved to exclude Exhibit G-4, which depicts the
alternator belt.

The citation clearly describes the direct drive belt. I
find no violation of section 56.14107(a) with respect to this
belt. BAside from Inspector’s Ferran’s concession, the record
establishes that the belt was started and stopped from the ground
and that it was not moving when Foreman Rasmussen was on the
elevated platform to start the engine? (Tr. 339-42, 375-76).

It is a close question as to whether I should allow the
Secretary to amend Citation No. 4643518 to include the alternator
belt. Respondent claims prejudice in that it was not on notice
from the language of the citation that the absence of a guard on
the alternator belt was an issue in this proceeding. Ferran
claims that he discussed this belt with Rasmussen during the
inspection (Tr. 62). Rasmussen testified that Ferran never
mentioned the alternator belt to him (Tr. 339). I credit
Rasmussen’s testimony in this regard, because it is corroborated
by the language of the citation itself.

The Commission’s procedural rules do not address amendment
of pleadings. Therefore, the Commission looks for guidance to
the Federal Rules of Civil Procedure and particularly Rule 15,
Cvprus Empire Corporation., 12 FMSHRC 911, 916 (May 1990). The
portion of Rule 15 that is relevant to the instant proceeding
starts with the third sentence of Rule 15(b):

If evidence is objected to at the trial on the ground
that it is not within the pleadings, the court may
allow the pleadings to be amended and shall do so
freely when the presentation of the merits of the
action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of
such evidence would prejudice the party in maintaining

2To start the direct drive belt Rasmussen pushed the clutch
with a pole from the ground. To turn the belt off, he pulled a
string attached to the clutch from ground level (Tr. 339-342).
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the party’s action or defense upon the merits. The
court may-grant a continuance to enable the objecting
party to meet such evidence.

See, J. Moore, Moore's Federal Practice Par. 15.14, 20 ALR Fed
448,

When Respondent’s counsel prepared for the hearing, he did
not discuss the alternator belt with either Foreman Rasmussen or
Harold Higman, Jr., part-owner of Respondent (Tr. 338, 396-397).
Nevertheless, I conclude that Respondent is not substantially
prejudiced by the amendment. Mark Rasmussen was familiar enough
with the alternator belt to adequately defend Respondent against
the allegation that the absence of a guard violated section
56.14107 (a) .

Rasmussen testified that the alternator belt is recessed
approximately three inches inside the housing of the front of
the motor, but was not completely inside the housing. He was
able to recognize the location and configuration of the belt from
Exhibits G-3 and G-4. He testified that a miner would “have to
try hard” to get caught in the belt. Finally, when asked if he
could lean up against the metal housing without “getting in
trouble with the belt,” Rasmussen responded, “I could but I don’t
know about the next gquy... .” (Tr. 343).

I conclude that Respondent had a sufficient opportunity,
through Rasmussen, to prove that the alternator belt was either
adequately guarded or posed no hazard to miners without a guard.
Therefore, I conclude that Respondent was not materially
prejudiced by the amendment, which is granted so that the
citation includes an allegation of lack of guarding of the
alternator belt. Further, I connlude that the record clearly
establishes a violation of section 56.14107(a) with regard to
this belt.

In allowing the amendment, I have also considered that while
the violative equipment was removed from service by Respondent,
it is possible that it will be returned to service. Given the
lack of material prejudice to Respondent from the amendment, I
believe the purposes cof the Act are best served by imposing a
legal requirement to guard the alternator belt if this equipment
is used again.
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The record is insufficient to establish that there was a
reasonable likelihood of injury resulting from Respondent’s
failure to guard the alternator belt. The belt was partially
recessed in the housing of the engine motor and exposure to the
belt was limited to the brief period of time that Rasmussen or
another miner would turn the engine on or off (Tr. 42, 343). I
therefore find the vioclation to be non-S&S.

Respondent was also issued section 104 (b) Order No. 4643530,
for its refusal to terminate this citation. Since the citation
does not accurately describe the violative condition, Respondent
cannot be fairly held accountable for its failure to immediately
guard the alternator belt. I therefore vacate Order No. 4643530.

Having considered the penalty criteria in section 110(i),
I assess a $50 civil penalty for Citation No. 4643518. 1In
assessing such a low penalty, I have placed great weight on the
fact that it is not clear the violation was even detected by
Inspector Ferran, which I think indicates that Respondent'’s
negligence in not guarding the alternator belt was very low.
My consideration of good faith attempts at abatement and gravity
are included in my discussion of the “S&S” issue and the section
104 (b) order.

3 on N ) . . -
1£-c . {1 oull

Inspector Ferran observed a two-foot by nine-inch opening in
the cover of a self cleaning tail pulley on the stacker conveyor
(Tr. 74-86, Exh. G-5). He then issued Citation No. 4643519 to
Respondent alleging a non-S&S violation of section 56.14107(a).

This citation is affirmed. Although there were no grease
fittings inside the opening of the cover, it was possible for a
person to trip, fall and get a hand in the tail pulley.
Moreover, although cleaning under this pulley was usually done
with a front-end loader, it could have also been done with a
shovel (Tr. 345-49).
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Ferran also issued section 104 (b) Order No. 4643531 for
Respondent’s failure to timely abate this citation. Taking into
account the small likelihood of injury, I conclude that a $25
civil penalty is appropriate for the initial citation. An
additional $50 is assessed for the two days that the violation
continued after termination was required for a total penalty of
$75.

-~ ion N 43522 Fail g :
: oo ih : ot ——

On July 18, Inspector Ferran asked Foreman Rasmussen to
show him the continuity and resistance records of the plant’s
electrical grounding systems. No such records were provided to
Ferran, although some records of continuity and resistance tests
were kept at Respondent’s offices in Akron, Iowa, eight miles
from the Richland Pit. I credit Inspector Ferran’'s testimony
that he was not told about the records at Akron (Tr. 218).

Ferran issued a non-S&S citation alleging a violation of
section 56.12028. That standard requires that continuity and
resistance testing of grounding systems be performed after
installation, repair, and modification; and annually thereafter.
It provides further that the most recent test results shall be
provided to an inspector upon request.

I conclude that the standard requires that the mine operator
bring the test results to the mine site, if the Secretary’s
authorized representative so regquests. An operator who insists
that the inspector travel elsewhere is in violation of the
regulation. Moreover, I conclude that Respondent did not have
results of resistance and continuity tests performed in the
previous year on the grounding systems at Richland because none
had been performed.

On July 20, 1996, Inspector Ferran assisted Rasmussen in
terminating the citation by helping him perform the continuity
and resistance tests. Rasmussen testified that he “had kind of
forgotten how to do it” (Tr. 350-51).

Ferran discovered that one of the grounding wires on the

motor junction box had been disconnected (Tr. 92). Rasmussen
believed the wire may have become detached in the early spring of
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1994 when the motor had been repaired in Akron (Tr. 351). There
is no indication that any other event occurred after the spring
of 1994 that would have knocked the grounding wire loose.

I infer that had continuity and resistance testing been
performed since that repair work, the detached ground wire would
have been detected. Moreover, if records of continuity and
resistance tests performed within the year prior to the
inspection were in Respondent’s files at Akron, copies could have
been produced at hearing. I infer from the failure to produce
such records that there were no such records for the year prior
to July 18, 1985.

I assess a $25 penalty for Respondent’s initial failure to
provide records that complied with the requirements of the
standard. 1 assess $25 for each day that it persisted in this
refusal, for a total penalty of $75 for Citation No. 4643522 and
104 (b) Order No. 46435532. This assessment does not take into
account the gravity of Respondent’s failure to perform continuity
tests on its equipment within the year prior to the inspection.

I decline to assess such a penalty since the Secretary did not
cite for failure to perform the test. I note, however, that the
failure to test created a situation where inadequate grounding of
the equipment was allowed to persist and posed serious potential
hazards.

: on B 5 ) {1 3
- ; :

On July 18, Inspector Ferran issued Citation No. 4643524
alleging a violation of section 56.18002(a). That regulation
requires that a competent person examine each working place at
least once each shift in order to detect safety hazards.

Mr. Rasmussen told the inspector that he performed such
examinations but that he kept no records of his examinations
(Tr. 97-98). Ferran concluded that if daily workplace exami-
nations were being performed, he would not have found the
number of violations that he detected (Tr. 102).

I vacate this citation and credit Mr. Rasmussen’s testimony
that he examined all working places each day when he greased
the equipment (Tr. 352-53). The fact that Ferran found a number
of violative conditions may be the result of Respondent’s belief
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that the conditions cited were not viclations, rather an
indication that workplace examinations were not performed.

ramp leading to the hopper

On the first day of the inspection, Ferran observed
Mr. Rasmussen feed the hopper with his model 980 Caterpillar
Front-End Loader. There was a short ramp to the hopper which
had no berms on either side. When feeding the hopper, the front
wheels of the vehicle were five to six feet above the floor of
the pit and only a foot or foot and a half from the edges of the
ramp (Tr. 104-110).

Ferran cited Respondent for a violation of section
56.9300(a). That regulation provides that:

Berms or guardrails shall be provided and maintained
on the banks of roadways where a drop off exists of
sufficient grade or depth to cause a vehicle to over-
turn or endanger persons in equipment.

Inspector Ferran believes that the ramp presented a hazard
because it was at a three or four percent grade and because the
loader’s bucket was raised 8-10 feet in the air when feeding the
hopper (Tr. 106-109). Both Mr. Rasmussen and Harold Higman, Jr.,
dispute the inspector’s contention that there was a danger of the
loader tipping due to the absence of berms (Tr. 355-356, 392-
396).

Higman, who has significant experience operating such
vehicles, opined that the incline of the ramp and the
differential in height between the wheels is insufficient to
cause the loader to tip over (Tr. 396). I conclude that the
opinions of Respondent’s witnesses on this issue have at least
equal validity to those of Mr. Ferran. Therefore, I find that
the Secretary has not established that a drop off of sufficient
grade or depth to cause an accident existed and I vacate this
citation.
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Respondent also received Citation No. 4643513 alleging that
it violated section 56.1000. That standard requires an operator
to notify MSHA of the actual or approximate date that mine
operations will commence. The standard regquires that the noti-
fication include the mine name, location, the company name,
mailing address, person in charge, and whether the operations
will be continuous or intermittent.

In challenging this citation, Respondent asserts that it was
not required to notify MSHA of commencement of operations at the
Richland Pit in 1995 because the pit had never been closed down
the previous fall. Nevertheless, I conclude that Respondent is
subject to the notification requirement contained in section
56.1000. :

Vice-President Harold Higman, Jr., conceded that Respondent
reports to MSHA that Richland is an intermittent operation
(Tr. 404-05). I consider Respondent estopped from asserting
otherwise. By virtue of its status as an intermittent operation,
the Richland Pit is generally subjected to only one inspection
per year, rather than the two inspections it would receive if it
were a continuous operation, MSHA Program Policy Manual, section
103

MSHA proposed a $50 civil penalty for this wviolation. I
assess a $20 penalty. The penalty must account for the fact that
Respondent was issued a citation for a violation of the same
requirement in 1994. However, it should alsc reflect that most
of the information required was conveyed to Inspector Ferran by
Mr. Rasmussen in early 1985.

Sometime prior to April 1, 1995, Inspector Ferran
encountered Mr. Rasmussen at Respondent’s pit near Volin,
South Dakota (Tr. 117). Rasmussen informed the inspector that
Respondent would start mining at a site near Richland in April
and gave him directions to the pit (Tr. 234-5).
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It appears that Respondent resumed its full-time production
operations at Richland in May or June 1995 (Tr. 370-71). Since
the date on which this occurred depended upon the weather, it
appears that when Rasmussen informed Ferran that he would start
in April, he provided virtually all the information required by
the standard. The gravity of the violation was therefore very
low and I assess a penalty of $20. '

~itat] N 1643513 ] 4643520: fail E o
on July 18, 1995

On July 18, 1995, Inspector Ferran observed both foreman
Rasmussen and miner Eldon Seely operating their front-end loaders
while not wearing a seat belt (Tr. 119-20, 124-25). He issued
Citation Nos. 4643513 and 4643520, alleging S&S violations of
30 C.F.R. Section 56.14130(g), as a result.

Rasmussen, was feeding the hopper with his loader, which also
had weak service brakes (Tr. 121). Seely was using his loader
primarily to load customer trucks (Tr. 125). I affirm these
violations as S&S violations and assess civil penalties of $100
for each of these citations.

Anytime a driver operates in an occupational setting without
a seat belt, there is a reasonable likelihood of an accident
resulting in serious injury. Thus, I find the gravity of these
violations to be high. I also find the negligence of Rasmussen,
which is imputed to Respondent, to be high. If supervisors do
not feel compelled to observe MSHA’s safety regulations, it is
likely that their subordinates will be lax in complying with them
as well. If a mine operator expects its employees to comply with
the Act, it is essential that its foremen set an example and
comply with MSHA’'s requirements.

Docket No. 96-30-M
o g e id 1 .
On July 18, Ferran asked foreman Rasmussen and miner Eldon
Seely if either had been trained in first aid. Rasmussen showed

him a card issued by Respondent indicating that his first aid
training had expired a month earlier. The inspector thereupon
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issued Citation No. 4643521, alleging a violation of 30 C.F.R.
Section 56.18010 (Tr. 132). This regulation states that:

Selected supervisors shall be trained in first aid.
First aid training shall be made available to all
interested employees.

Mr. Rasmussen did have some sort of first aid training
several times prior to July 1995 (Tr. 360-61). This training
primarily concerned cardio-pulmonary resuscitation (CPR), rather
than other facets of first-aid (Tr. 382)°3.

I vacate the citation because the regulation only regquires
that some degree of first aid training be provided to super-
visors, which I conclude Mr. Rasmussen received. The standard
does not specify the details of the first aid training or require
any periodic retraining or any demonstration that the supervisor
learned or remembered anything from the training. The standard
also does not require an active first aid card.

I do not believe that such requirements can be extrapolated
from section 56.18010. If MSHA wants to assure that there is a
supervisor present at every metal/non-metal surface mine who is
competent to administer first-aid, it will have to revise its
regulations.

Inspector Ferran determined that the horn on Mr. Rasmussen'’s
front-end loader was not operable on July 18, 1995 (Tr. 137-39).
He therefore issued Citation No. 4643526 alleging a non-S&S

violation of section 56.14132(a). Although it is rare for
persons or vehicles to come near Mr. Rasmussen’s vehicle, it is
possible (Tr. 363-64). Therefore, I affirm the citation and

assess a $25 civil penalty.

3With regard to this issue I credit the testimony of Harold
Higman, Jr., that Rasmussen’s training included more than CPR
(Tr. 401-02). Rasmussen did not recall such training (Tr. 382).
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brakes on front-end loader

Mr. Ferran also determined that the compressor supplying
air to the service brakes of Mr. Rasmussen’s front-end loader
was leaking. Due to this leak, the service brakes would not hold
the loader when idling on the ramp to the hopper (Tr. 143-48).

Although Rasmussen normally operates his loader when no
other people or vehicles are around him, he has had occasion to
use his service brakes to stop the loader quickly (Tr. 365).
Thus, I conclude that the Secretary has established a S&S
violation of section 56.14100(b), as alleged in Citation
No. 4643527.

Rasmussen’s vehicle had a problem with slow-reacting brakes
for several months prior to the inspection(Tr. 365, 384-85).
This indicates a considerable degree of negligence on
Respondent’s part in letting this condition persist. Given this
negligence and the reasonable likelihood of a serious injury due
to the slowness of the brakes, I assess a $100 civil penalty for
this violation.

. - 43552. Fail s
2 1995 Ci

On August 15, 1995, Inspector Ferran returned to the
Richland Pit. Mr. Rasmussen was on vacation and Eldon Seely was
in charge at the mine. Ferran observed another miner operating
Rasmussen’s front-end loader without wearing a seat belt
(Tr. 152-57).

The driver told Ferran that he had not been told by anyone
that he was regquired to wear a seat belt (Tr. 153). Ferran
issued Citation No. 4643552 alleging a S&S violation of 30 C.F.R.
56.14130(g) . MSHA subsequently proposed a $102 penalty for this
citation.

I affirm this citation as an “S&S"” violation and assess a

$400 civil penalty. The Commission assesses penalties de novo
after considering the six penalty criteria in section 110(i) of
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the Act. It is not bound or limited by MSHA regulations or

determinations. regarding proposed penalties, United States Steel
Mining Co., 6 FMSHRC 1148 (May 1984).

I believe that with customer trucks operating at the pit,
there is a reasonable likelihood that failure of the loader
driver to wear a seat belt would result in a serious injury.
Thus, I believe that gravity factor would call for a penalty of
about $100, when combined with consideration of Respondent’s
size, good faith in rapidly abating the citation, and the fact
that Higman'’s ability to stay in business is not affected.

However, when consideration is given to Respondent’