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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20008

September 9, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
v. : Docket No. WEVA 94-19

CONSOLIDATION COAL COMPANY
BEFORE: Jordan, Chairman; Marks and Riley, Commissioners'

DECISION
BY THE COMMISSION:

This civil penalty proceeding arises under the Federal Mine Safety and Health Act of
1977,30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”). Atissue is an order issued by the
Department of Labor’s Mine Safety and Health Administration (“MSHA?”) alleging that
Consolidation Coal Company (“Consol”) violated 30 C.F.R. § 75.340, which sets forth fire
protection requirements applicable to underground water pumps.> Administrative Law Judge

! Commissioner Holen participated in the consideration of this matter, but her term
expired before issuance of this decision. Pursuant to section 113(c) of the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. § 823(c), this panel of three Commissioners has been
designated to exercise the powers of the Commission.

2 Section 75.340 provides, as pertinent:

(a) Underground . . . water pumps shall be located in
noncombustible structures or areas or equipped with a fire
suppression system . . .. This equipment also shall be--

(1) Ventilated by intake air that is coursed into a return air
course or to the surface and that is not used to ventilate working
places; . ..

(b) This section does not apply to--
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William Fauver found that Consol violated section 75.340(a), that neither of the exemptions
contained in sections 75.340(b)(4) and (6) applied, that the violation resulted from unwarrantable
failure, and that the violation was “serious.” 17 FMSHRC 231, 234, 235 (February 1995) (ALJ).
The Commission granted Consol’s petition for discretionary review. For the reasons that follow,
we affirm the judge.

I.
Fa nd Pr iral

On April 7, 1993, Inspector Richard McDorman issued an order under section 104(d)(2)
of the Act, 30 U.S.C. § 814(d)(2), charging a violation of section 75.340(a) at Consol’s
Arkwright No. 1 Mine, an underground coal mine located in West Virginia. 17 FMSHRC at
231; Gov’t Exs. 1, 16. McDorman, accompanied by Mike Jackson of Consol’s safety
department, inspected the No. 68 water pump, an electrically-powered ThroMor pump, located in
a crosscut in an intake escapeway on the 2 South longwall development section. 17 FMSHRC at
231, 233; Tr. 26, 72-73.

The pump’s purpose was to remove water from a swag (low point) in an abandoned
section of the mine adjacent to the 2 South section. 17 FMSHRC at 232; Tr. 74. After one to
one-and-a-half weeks, the water was removed from the swag. Tr. 80-81. Although Consol had
made preparations to move the pump inby to the next swag as the section advanced, the absence
of water on the section made the move unnecessary. Tr. 84.

The pump had 7' horsepower, and was 14 to 16 inches high, I8 to 20 inches wide, and 6
feet long. 17 FMSHRC at 232; Tr. 73. It weighed 300 to 350 pounds, and was located about 20
crosscuts from the working face and about 1800 feet from the loading point. /d.

The water pump was not located in a noncombustible enclosure or equipped with a fire
suppression system. 17 FMSHRC at 231. The air ventilating the water pump was not coursed
into the return air entry; rather it was used to ventilate the working section. /d. at 231-32. For
these conditions, McDorman issued the order charging the violation. Gov’t Ex. 1. He
designated the violation not significant and substantial. /d. The Secretary proposed a civil
penalty assessment of $2,400.

(4) Pumps located on or near the section and that are moved
as the working section advances or retreats; [and]

(6) Small portable pumps.
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At trial, Consol did not dispute that its pump failed to comply with the requirements of
section 75.340(a). C. Posthearing Br. at 1-2. Rather, Consol argued to the judge that the pump
was exempt from the regulation under either sections 75.340(b)(4) or (6). Id.

The judge concluded that Consol violated the regulation, determining that neither the
(b)(4) nor the (b)(6) exemption applied. 17 FMSHRC at 233-35. The judge concluded that the
(b)(4) exemption was inapplicable because the pump was about 1800 feet outby the loading point
and did not advance with the working section.® Id at 234. He ruled that the (b)(6) exemption
was inapplicable because the pump was not a “small portable pump.” Id.

The judge also concluded that the violation resulted from Consol’s unwarrantable failure.
Id. at 234-35. He determined that it was not reasonable, without first inquiring into MSHA’s
enforcement position, for Consol to rely on the exemptions because the pump was “too heavy to
lift to be considered a ‘small portable pump,’ and because it was not moved as the working
section advanced or retreated.” Jd. at 234. The judge also concluded that Consol’s claims of
exemption under (b)(4) and (6) appeared to be after-the-fact litigation positions, and that Consol
had been operating without knowing that the safety standard governing pumps had changed five
months before the violation. /d. at 234-35.

Although the judge noted that Inspector McDorman designated the violation as not
significant and substantial, he nevertheless concluded that the violation was serious. Id. at 234.
He found that in the event of a fire reaching the pump’s fuel tank, the resulting smoke would
have contaminated the intake entry and escapeway with a reasonable likelihood of serious injury.
Id. The judge assessed a civil penalty of $2,400. /d. at 239.

II.
Disposition

With respect to the (b)(4) exemption, Consol argues the judge erred in finding that “the
pump was not moved as the working section advances or retreats.” C. Br. at 2. It asserts that the
pump was removed from service, and that it was unnecessary to move the pump as the section
advanced because of the absence of water on the advancing section. /d. Concerning the (b)(6)
exemption, Consol contends that the judge erred in finding that the pump was not a “small
portable pump.” Id. It submits the judge’s reliance on the pump weight was material error. /d.
at 2, 5-7. With respect to the judge’s unwarrantable failure finding, Consol argues that its
interpretation of the regulation was plausible and found support in the preamble and other MSHA
documents disseminated to the industry. Id. at2,5. With respect to the judge’s finding that the
violation was serious, Consol argues the pump did not have a fuel tank and was not in operating

® The judge inadvertently characterized this as the (b)(6) exemption.
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condition at the time the order was issued, and thus there was no proof that a hazard existed. /d.
at2, 8,94

The Secretary argues that, with regard to the (b)(4) exemption, the pump was not located
“at or near”’ the working section, and that the pump was not “moved as the working section
advanc[ed].” S. Br. at 11-13. With regard to the (b)(6) exemption, the Secretary submits that the
pump was not portable, and that weight is a legitimate factor in the determination of portability.
Id at 7-11. With respect to the judge’s unwarrantable failure finding, the Secretary argues that it
was not reasonable for Consol to have believed its pump qualified for an exemption. /d. at 15
n.5, 16. He submits that Consol was aware that pumps such as the No. 68 ThroMor were
required to be in compliance with the cited standard. /d. at 15. With respect to the judge’s
finding that the violation was serious, the Secretary emphasizes that the pump was in operating
condition, and that there was one gallon of oil in the pump’s motor. /d at 7 n.2.

A. Consol’s Motion to Strike

1. Ventilation Meeti terials

The Secretary’s brief contained an attachment consisting of ventilation information
meeting sign-in sheets and notices and internal MSHA memoranda setting forth schedules for
informational meetings on the Secretary’s ventilation regulations. Consol seeks to strike these
materials on the ground that they were not before the judge and because Consol did not have the
opportunity of cross-examination with regard to the authenticity, veracity and relevance of the
materials. C. Mot. to Strike at 1-3.

The Commission has made clear that “the adjudication process is best served if the judge
is first given the opportunity to admit and examine all the evidence before making his decision.”
Climax Molybdenum Co., 1 FMSHRC 1499, 1500 (October 1979). As the Commission has

4 Consol also argues that the language of section 75.340(b)(4) and (6) failed to give fair
warning of the Secretary’s interpretation of the regulation, and that Consol therefore should not
be held to have violated the regulation or engaged in unwarrantable conduct. C. Br. at 4, 5-6,
7-8. However, Consol did not raise this argument in its PDR and the Commission did not direct
sua sponte review of the issue. Under section 113(d)(2)(A)(iii) of the Mine Act, 30 U.S.C.

§ 823 (d)(2)(A)(iii), the Commission’s review is limited to those questions raised by the PDR.
See also 29 C.F.R. § 2700.70(f) (1995); Chaney Creek Coal Corp. v. FMSHRC, 866 F.2d 1424,
1429 & n.7 (D.C. Cir. 1989). Accordingly, we do not reach the notice argument. Furthermore,
Consol did not raise this argument before the judge, another prerequisite for review under section
113(d)(2)(A)(iii) of the Mine Act. The Commission has declined to address arguments not
presented to the judge. E.g., Beech Fork Processing, Inc., 14 FMSHRC 1316, 1316-17 (August
1992).
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noted, “it is the obligation of parties to prove their case before the judge, not on review by
reference to detailed material not presented to the judge and not subject to the rigors of cross-
examination.” Union Qil Co. of Cal., 11 FMSHRC 289, 301 (March 1989) (emphasis in
original). This rule of procedure under the Mine Act accords with settled principles of law
limiting the record on review to that developed before the trier of fact. /d.; see also Fed. R. App.
P. 10(a); United States v. Sanga, 967 F.2d 1332, 1335-36 n.2 (9th Cir. 1992).

Because the materials were not part of the record before the judge, we grant Consol’s
motion to strike them, and consequently do not rely on them or on references to them contained
in the Secretary’s brief.

2. Webster's Third New International Dictionary (Unabrideed) (1986)
(“Webster’s Third")

Consol also asks the Commission to strike the references in the Secretary’s brief to the
definitions of “portable” and “mechanize” contained in Webster’s Third. In his brief to the
Commission and post-hearing brief to the judge, the Secretary relied on similar definitions in The
American Heritage Dictionary (New College ed. 1980} and Webster’s New World Dictionary
(Second college edition, 1980). S. Br. at 10; S. Posthearing Br. at 11-12. The Commission has
relied on Webster’s Third in its decisions. See, e.g., Peabody Coal Co., 18 FMSHRC 686, 690
(May 1996); Ideal Cement Co., 12 FMSHRC 2409, 2410 n.2 (November 1990); Consolidation
Coal Co., 11 FMSHRC 1935, 1938 (October 1989). The Commission has never held that a party
is limited to citing only those authorities previously cited to the judge.

Accordingly, we deny Consol’s motion to strike the Secretary’s references to definitions
of “portable” and “mechanize” in Webster s Third.

B. Violation of section 75.340(a)

As Consol concedes that its pump did not comply with the requirements of section
75.340(a), its challenge to the judge’s determination that it violated section 75.340 centers on
whether the judge correctly concluded that the pump was not exempted from the mandatory
standard under section 75.340(b)(4) and (b)(6).

The Commission has recognized that where the language of a regulatory provision is
clear, the terms of that provision must be enforced as they are written unless the regulator clearly
intended the words to have a different meaning. Utah Power & Light Co., 11 FMSHRC 1926,
1930 (October 1989), citing Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842-43 (1984). We think it clear that Consol’s cited pump is not covered by the
section 75.340(b)(4) and (6) exemptions and, accordingly, we resolve this case on the basis of the
plain language of the regulation.
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I The section 75.340(b)(4) exemption

Under section 75.340(b)(4), section 75.340(a) “does not apply to . . .[pJumps located on
or near the section gnd that are moved as the working section advances or retreats.” 30 C.F.R. §
75.340(b)(4) (emphasis added). The judge concluded that this exemption did not apply to
Consol’s pump because “[t]he pump was about 1800 feet outby the loading point and did not
advance with the working section.” 17 FMSHRC at 234.

The parties agree that “pumps located on or near the section™ refers to the “working
section.” C. Br. at 7-8; S. Br. at 11. The “working section” is the area “[fJrom the section
loading point, being the tail piece and back to the working faces.” Tr. 29; 30 C.F.R. § 75.2.
Because the pump was about 1800 feet outby the loading point, we conclude that it was clearly
not “on” the working section. We also think that, at a distance of 1800 feet outby the loading
point, the pump was clearly not “near” the working section. Inspector McDorman testified that
“near” would be two to three crosscuts outby the loading point. Tr. 40. He also suggested that
“near” could possibly be four crosscuts outby the loading point, referring to 30 C.F.R. §
75.214(a), which requires supplementary roof support materials to be within four crosscuts of
each working section. Tr. 55. The pump was approximately 2000 feet or 20 crosscuts outby the
working face, and approximately 18 crosscuts outby the loading point. 17 FMSHRC at 232; Tr.
26-27 (based on Inspector McDorman’s estimate of 100 feet from crosscut to crosscut). Even
when the pump was closest to the working section, at the time of its installation about two weeks
earlier, it was still more than “1,000 feet from the pump to the face” and “[a]pproximately 800
feet” from the pump to the section loading point. Tr. 43, 62-63. Accordingly, substantial
evidence supports the judge’s conclusion that the pump was not located on or near the working
section.’ 17 FMSHRC at 234.

As to the (b)(4) prerequisite the pump be “moved as the working section advances or
retreats,” the pump had been stationary throughout the entire two weeks subsequent to its
installation, while the section advanced approximately 1,000 feet during this same period. 17
FMSHRC at 234; Tr. 43, 62-63. Inspector McDorman testified there was no indication the pump
was to move with the working section, because the entire purpose of the pump’s presence was to
dewater the old works adjacent to the section. Tr. 61, 64. Mike Jackson of Consol’s safety
department testified that the pump would have been left in the location in which the inspector

5 The Commission is bound by the substantial evidence test when reviewing an
administrative law judge’s factual determinations. ‘30 U.S.C. § 823(d)(2)(A)(ii)(I). “Substantial
evidence” means “such relevant evidence as a reasonable mind might accept as adequate to
support [the judge’s] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163
(November 1989) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). We
are guided by the settled principle that, in reviewing the whole record, an appellate tribunal must
also consider anything in the record that “fairly detracts™ from the weight of the evidence that
supports a challenged finding. Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).
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found it “so long as it kept pumping water out of the adjacent area.” Tr. 90. Based on this
evidence, Consol did not meet the plain requirement of (b)(4) that the pump be moved in order to
qualify for the exemption. Jackson testified that Consol was entitled to the (b)(4) exemption
because it intended to move the pump with the section as needed to pump out water, but since
there was no need to pump out the water as the face moved, the pump remained where it was
cited. Tr. 84-85. We agree with the judge that an intent to move the pump does not satisfy the
prerequisite for the (b)(4) exemption. 17 FMSHRC at 234.

Consol also argues that it had removed the pump from service for about one week prior to
the citation, and therefore was not required to move it as the working section advanced. C. Br. at
2. The judge found that the pump wa$ energized and ready to operate. 17 FMSHRC at 232.
Inspector McDorman’s testimony supports the judge’s finding. Tr. 21, 43, 47. To the extent
Consol’s witness Jackson testified to the contrary, Tr. 79, and Consol’s electrical examination
reports indicated the pump was out of service, Gov’t Ex. 4, the judge essentially made a
credibility determination. A judge’s credibility findings should not be overturned lightly and are
entitled to great weight. In Re: Contests of Respirable Dust Sample Alteration Citations, 17
FMSHRC 1819, 1878 (November 1995). We therefore decline to disturb the judge’s finding that
the pump had not been removed from service.

In sum, we conclude that the judge correctly determined that Consol did not fall within
the (b)(4) exemption.

2. The section 75.340(b)(6) exemption

Under section 75.340(b)(6), section 75.340(a) “does not apply to . . . [sjmall portable
pumps.” We think the judge correctly concluded that, because of its 300 to 350 pounds of
weight, Consol’s pump was not a small portable pump within the meaning of section (b)(6). See
17 FMSHRC at 234. The preamble to the final rule indicates the Secretary’s intention that such
pumps be “easily relocated without the aid of mechanized equipment; capable of being moved
frequently; and installed in such a manner to facilitate such movement.” 57 Fed. Reg. 20,868,
20,889 (May 15, 1992). This language is similar to the language describing *‘small portable
pumps” in MSHA’s Program Policy Letter P91-V-12 (effective July 17, 1991) (“PPL"), which
was issued under section 75.340's predecessor standard, 30 C.F.R. 75.1105 (1992). Tr. 31-32;
Gov’'t Ex. 2; C. Ex. 4. Under the PPL, “[plortable pumps are: small normally permissible or
submersible pumps; easily relocated without the aid of mechanized equipment; capable of being
moved frequently; and installed in such a manner to facilitate such movement.” Gov’t Ex. 2; C.
Ex. 4. These definitions are consonant with the normally understood meaning of “portable,”
which is defined as “capable of being . . . easily or conveniently transported” and “light or
manageable enough to be readily moved.” Webster's Third at 1768.

Substantial record evidence supports the judge’s conclusion that Consol’s pump was not

a small portable pump. Neither Consol nor the Secretary disputes the judge’s finding concerning
the weight of the pump. Tr. 26, 74. Inspector McDorman indicated it would take five or six
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people with ropes to pull the pump. Tr. 38. As to the preamble’s declaration that an exempt
pump be “easily relocated without the aid of mechanized equipment,” McDorman testified that
the pump was usually moved by a scoop, which is a mechanized piece of equipment. Tr. 37-38.
Mike Jackson of Consol’s safety department testified that if a scoop had been available, it would
have been used to load the pump up and move it. Tr. 81. Jackson also testified that lacking a
scoop, they would probably jack the pump up, put it on a four-wheel cart, move it down the
heading, and reset it. /d. McDorman further stated that two to three people could move the
pump on a small pulley cart with wheels. Tr. 59. Accordingly, McDorman testified that the
pump was not a small portable pump in light of the description in the preamble to the final rule.
Tr. 30, 31. Thus, the plain language of the exemption clearly makes it inapplicable to Consol’s

pump.

We reject Consol’s argument that weight is not a legitimate criterion for assessing the
applicability of the exemption. Weight is an essential element in considering portability and
comports with common usage, regulatory history and common sense.

54 Unwarrantable failure

Unwarrantable failure constitutes aggravated conduct exceeding ordinary negligence.
Emery Mining Corp., 9 FMSHRC 1997, 2001 (December 1987). Unwarrantable failure is
characterized by such conduct as “reckless disregard,” intentional misconduct,” “indifference” or
a “serious lack of reasonable care.” Id. at 2003-04; Rochester & Pittsburgh Coal Corp 13
FMSHRC 189, 193-94 (February 1991).

In Mullins & Sons Coal Co., 16 FMSHRC 192, 195 (February 1994), the Commission set
forth the following factors among those to be considered in making an unwarrantable failure
analysis: “the extensiveness of the violation, the length of time that the violative condition has
existed, the operator’s efforts to eliminate the violative condition, and whether an operator has
been placed on notice that greater efforts are necessary for compliance.”

Substantial record evidence supports the judge’s finding. As to the length of time the
violative condition existed, the inspector testified that he designated the violation unwarrantable
failure because the pump had been in the same location for over two weeks. Tr. 42-44. Weekly
electrical examinations had been conducted on March 25 and April 2. Tr. 44-45. As to the
extensiveness of the violation, the pump did not have fireproof housing. Tr. 43. Consol did not
meet the fire suppression requirements in lieu of the housing. /d. The pump was not ventilated
properly, coursing the intake air into the return airway. /d. The pump was ready to be used. Tr.
21. The record does not indicate compliance with any of the other alternatives in section
75.340(a)(2) and (3). As to Consol’s efforts to eliminate the violative condition, the record
indicates Consol made none.

The Commission has recognized that “if an operator reasonably believes in good faith
that the cited conduct is the safest method of compliance with applicable regulations, even if it is
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in error, such conduct is not aggravated conduct constituting more than ordinary negligence.”
Southern Ohio Coal Co., 13 FMSHRC 912, 919 (June 1991), citing Utah Power & Light Co., 12
FMSHRC 965, 972 (May 1990)). The operator’s good faith belief must be reasonable under the
circumstances. Cyprus Plateau Mining Corp., 16 FMSHRC 1610, 1615-16 (August 1994).

Consol argues that it reasonably relied upon an interpretation of the regulation that had
definite plausibility and found support in the preamble and other MSHA documents that were
disseminated to the industry. C. Br. at 2, 5. The (b)(4) and (b)(6) regulatory exemptions are
clearly contrary to Consol’s proffered interpretations. Further, Consol does not cite the
Commission to specific language in the preamble or to other record evidence of the “other
MSHA documents that were disseminated to the industry.” Moreover, Consol had placed similar
pumps located in other areas of the mine in fireproof enclosures. Tr. 90. Thus, we conclude that
Consol’s belief in the plausibility of its interpretation was unreasonable under the circumstances.

Consol also argues that the judge erred in stating that it was not reasonable to assume
“without first inquiring into MSHA’s enforcement position, that the pump qualified for an
exemption.” C. Br. at 2, 4, 5 (citing 17 FMSHRC at 234). Consol seems to suggest that the
judge’s finding of unwarrantable failure was significantly predicated on its failure to inquire first
into MSHA’s enforcement position. In our view, the judge correctly concluded that it was not
reasonable for Consol to have believed that the pump qualified for an exemption and that under
such circumstances Consol should have inquired into MSHA’s enforcement position.

D. “Seriousness’’ of the Violation

Noting that the inspector cited the violation as not “significant and substantial,” the judge
concluded that the violation was serious. 17 FMSHRC at 234. He found that, in the event of a
fire reaching the pump’s fuel tank, the resulting smoke would have contaminated the intake entry
and escapeway with a reasonable likelihood of serious injury. /d

The gravity penalty criterion under section 110(i) of the Mine Act, 30 U.S.C. § 820(1), is
often viewed in terms of the seriousness of the violation. Sellersburg Stone Co., 5 FMSHRC
287, 294-95 (March 1983), aff'd, 736 F.2d 1147 (7th Cir. 1984); Youghiogheny & Ohio Coal
Co., 9 FMSHRC 673, 681 (April 1987). Although the judge did not specifically relate
seriousness to gravity, or separately discuss the gravity criterion, he did assess the penalty based
on “all of the criteria in section 110(1).” 17 FMSHRC at 238. Accordingly, we infer that the
penalty was based in part on the judge’s conclusion that the violation was serious.

Consol argues that because the pump was out of service, substantial evidence does not
support the judge’s conclusion that the violation was serious. C. Br. at 8. As previously
discussed, substantial evidence supports the judge’s finding that the pump was not out of service.
Consol also argues that the judge erred in finding that the pump had a fuel tank that posed a fire
and smoke hazard C. Br. at 2, 8 (citing 17 FMSHRC at 234). Although the pump did not have a
fuel tank, we think the judge’s finding is harmless error. As the Secretary points out, the pump’s
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motor did carry a gallon of flammable oil. S. Br. at 7 n.2; Tr. 83. In addition, the pump was not
permissible. Tr. 29. The focus of the seriousness of the violation is not necessarily on the
reasonable likelihood of serious injury, which is the focus of the S&S inquiry, but rather on the
effect of the hazard if it occurs. Cf. Quinland Coals, Inc., 9 FMSHRC 1614, 1622 n.11
(September 1987) (“gravity” penalty criteria and special finding of S&S not identical although
frequently based on same or similar factual circumstances). We conclude that, in light of the
presence of combustible material, substantial evidence supports the judge’s conclusion that the
violation was serious.

II.

Conclusion

For all of the foregoing reasons, we affirm the judge’s decision.

%&ZHJZ\. Mé,v

Meéry fo ordan, Chairman

ird et

Marc Lincoln Marks, Commissioner

\
QUi Q_ ) D——Q"h\
}!ames C. Riley, Commissioner Q S —
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

September 12, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
Docket No. PENN 93-233
V.

AMBROSIA COAL & CONSTRUCTION
COMPANY

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. PENN 94-15
WAYNE R. STEEN, Employed by

AMBROSIA COAL & CONSTRUCTION
COMPANY

BEFORE: Jordan, Chairman; Marks and Riley, Commissioners’

DECISION

BY THE COMMISSION:

These civil penalty proceedings arise under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”). At issue is whether Administrative
Law Judge William Fauver correctly determined that Ambrosia Coal & Construction Company

' Commissioner Holen participated in the consideration of this matter, but her terrh
expired before issuance of this decision. Pursuant to section 113(c) of the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. § 823(c), this panel of three Cormmssxoners has been
designated to exercise the powers of the Commission.
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(“Ambrosia”) violated 30 C.F.R. § 77.404(a)’ when it operated a highlift with allegedly defective
brakes, that the violation was significant and substantial (“S&S”)’ and caused by Ambrosia’s
unwarrantable failure.® and that a civil penalty should be assessed against Ambrosia’s employee,
Wayne Steen, under section 110(c) of the Mine Act ° for his alleged knowing authorization of the
violation. 16 FMSHRC 2293 (November 1994) (ALJ). For the reasons that follow, we affirm
the judge’s determinations on these issues, vacate the judge’s penalty assessments against
Ambrosia and Steen, and remand for reassessment.

L.

Factual and Procedural Background

Ambrosia operates the Ambrosia Tipple, a surface coal mine near Edinburg,
Pennsylvania. On June 3, 1992, David Weakland, an inspector with the Department of Labor’s
Mine Safety and Health Administration (“MSHA”), and Charles Thomas, an inspector-trainee,
inspected the mine. 16 FMSHRC at 2294. When they arrived, Inspector Weakland and Thomas
went to the scale house, where they met Steen, and asked, “[W]ho is in charge here, who is the

2 Section 77.404(a) provides:

Mobile and stationary machinery and equipment shall be
maintained in safe operating condition and machinery or
equipment in unsafe operating condition shall be removed from
service immediately.

3 The S&S terminology is taken from section 104(d)(1) of the Act, 30 U.S.C.
§ 814(d)(1), which distinguishes as more serious in nature any violation that “could significantly
and substantially contribute to the cause and effect of a . . . mine safety or health hazard . ...”

4 The unwarrantable failure terminology is taken from section 104(d)(1) of the Act,
which establishes more severe sanctions for any violation that is caused by “an unwarrantable
failure of [an] operator to comply with . . . mandatory health or safety standards . . . .”

5 Section 110(c) provides in part:

Whenever a corporate operator violates a mandatory health or
safety standard . . . , any . . . agent of such corporation who
knowingly authorized, ordered, or carried out such

violation . . . shall be subject to the same civil penalties . . . that
may be imposed upon a person under subsections (a) and (d).

30 U.S.C. § 820(c).
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foreman?” Id.;1-Tr. 27-28.° Steen replied that he was the foreman and accompanied the
inspectors on their inspection. 16 FMSHRC at 2294,

After leaving the scale house, Thomas asked Inspector Weakland if he could inspect a
highlift that he had observed having difficulty stopping as the inspectors drove into the mine. Id.
Weakland agreed and directed Thomas to notify him if there were any problems. Id. Thomas
approached the highlift, which was being operated by William Carr, an Ambrosia employee, and
asked him about the condition of the brakes. /d Carr replied that they were bad. Id.; I-Tr. 250,
Thomas instructed Carr to position the highlift on a 30 to 40 degree incline and to engage the
parking brake. 16 FMSHRC at 2294. The highlift rolled down the incline. /d. Thomas then
asked Carr to reposition the highlift on the incline and to apply the service brake. /d The
highlift again rolled down the incline. /d. Thomas called Inspector Weakland, who,
accompanied by Steen, joined them. Id. at 2294-95.

Inspector Weakland asked Carr if there were any brakes on the highlift. /d Carr
responded. “[N]o, there isn’t, [and] there hasn’t been.” I-Tr. 31. Weakland instructed Carr to
raise the bucket and test the service brake. 16 FMSHRC at 2294. The highlift drifted backwards
on fairly level ground. Jd When Carr engaged the parking brake upon the inspector’s
instructions, the highlift continued to drift. /d

Weakland testified that, after the brakes were tested, Carr informed him that the highlift
had no brakes for several weeks, and that he had notified the foreman, Steen, and recorded the
bad brakes in a maintenance log. /d. at 2295. Inspector Weakland testified that he then asked
Steen why he did not get the brakes repaired, and that Steen had replied that he had contacted the
maintenance shop but that it was “like pulling teeth to get things fixed around here.” Id. The
inspectors continued inspecting the highlift and discovered the presence of an accumulation of
combustible fuel around a pivot point and the absence of a seatbelt and fire extinguisher. /d
Inspector Weakland informed Steen that the highlift was unsafe to operate. /d.

Inspector Weakland and Thomas returned to the scale house to look for the maintenance
log, discuss the alleged violations, and prepare citations. /d Thomas showed Inspector
Weakland a log entitled, “Daily Work and Cost Record,” which contained entries noting “bad
brakes” for the highlift on May 1, 4, 5, 6, 7, 8, 22, 26, 27, and 28, 1992. Id. Some entries were
initialed “B.C.” for Carr, and some were initialed “W.S.” for Steen, indicating that they had
operated the highlift on those dates. /d.

Weakland issued an order pursuant to section 104(d)(1) of the Act, alleging an S&S and
unwarrantable violation of 30 C.F.R. § 77.1605(b), which was later modified to allege a violation
of section 77.404(a). 1-Tr. 35-36. The face of the citation indicated that it was served to “Wayne

6 The hearing of this case is transcribed in two volumes. The first volume, covering June
28, 1994, shall be referred to as “I-Tr.” and the second. covering June 29, as “II-Tr.”
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Steen, Foreman.” Gov’t Ex. 4. Steen did not object to being identified as a foreman on the
citation. 16 FMSHRC at 2300. Weakland and Thomas then conducted a close-out conference
with Steen and Carmen Ambrosia, the owner of the mine. I-Tr. 41-42,

Mr. Ambrosia stated that he wanted to observe the brake demonstration. 16 FMSHRC at
2296. The highlift was placed on an incline and Carr was instructed to separately engage the
parking brake and the service brake. /d. The highlift rolled down the incline without hesitation
after each test. /d Mr. Ambrosia told Steen that they could not stay in business operating
equipment in such condition. /d.

The highlift was then removed from service. Id. Later that day, Timothy Yager, a
mechanic for Ambrosia. adjusted the brakes. II-Tr. 156-57. The citation was terminated after the
brakes held the highlift on an incline during a subsequent test. 1-Tr. 44-45; II-Tr. 161.

After the inspectors left the mine, Carr admitted to Steen that he had made all of the
entries in the highlift maintenance log. 16 FMSHRC at 2296-97. Steen stated, “I guess that’s
okay.” Id at 2297. Carr testified that, shortly after he told Steen, he also told Carmen Shick,
Ambrosia’s vice-president in charge of operations, that he had made the entries. /d. Shick
commented that, “that wasn’t a very good idea,” but took no action to change the entries. Id On
approximately June 6, Steen falsified the official MSHA examination record by adding entries
noting the highlift’s “bad brakes” for May 30, June 2, and 3, 1992, and stating “repairing
highlift” for June 4. Id.; II-Tr. 20.

On December 29, 1992, MSHA Special Investigator John Savine conducted an
investigation to determine whether Steen should be held individually liable under section 110(c)
of the Mine Act for knowingly authorizing Ambrosia’s violation. 16 FMSHRC at 2297. Based
on that investigation, the Secretary proposed that a penalty in the amount of $3,500 be assessed
against Steen. /d. at 2303. The Secretary also proposed that a civil penalty in the amount of
$7,000 be assessed against Ambrosia for its alleged violation of section 77.404(a). Id.

Ambrosia and Steen challenged the enforcement actions and the matters were
consolidated and proceeded to hearing before Judge Fauver.’

The judge found that Ambrosia had violated section 77.404(a). Id. at 2298. He reasoned
that the lack of operable brakes on the highlift amounted to an unsafe condition, and that the
operator had failed to remove the equipment from service. Jd The judge also determined that
the violation was S&S because the inoperable brakes posed a number of discrete safety hazards.

7 The judge visited the mine between the first and second day of the hearing. II-Tr. 10.
He advised the parties that any observations that he made could be included in his findings, and
that the parties could propose findings based upon what they considered to be reasonable
observations. /d. at 10-11.
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Id. at 2299. He found the violation unwarrantable because the operator, through Steen, its
foreman and mine examiner, knew that the brakes were bad and failed to repair them or remove
the highlift from service. /d The judge further concluded that, as a foreman, Steen was a
corporate “agent” under section 110(c) of the Mine Act, and that he had knowingly authorized
Ambrosia’s violation because he had actual knowledge of the bad brakes for at least five days
and had failed to repair them or remove the equipment. Id. at 2300, 2302. Finally, the judge
assessed civil penalties of $11,000 and $4.000 against Ambrosia and Steen, respectively. Id. at
2306. He based the penalties, in part, upon his finding that Shick, who he found to be a
corporate agent, participated in the falsification of the maintenance log, and that the deliberate
cover-up by Steen and Shick increased the need for deterrence provided by higher penalties. /d.
at 2305-06.

Ambrosia and Steen each filed petitions for discretionary review challenging the judge’s
determinations, which the Commission granted.

I1.

Disposition

A.  Violation of Section 77.404(a

Ambrosia argues substantial evidence does not support the judge’s finding that it violated
section 77.404(a) because the highlift had sufficient brakes to perform its functions. A. Br. at 19-
26. It emphasizes that Carr testified he was not concerned for his safety when operating the
highlift because he was working on level ground and loading in first gear, and that he could load
trucks without any brakes by “slip[ping] it in reverse and back[ing] up.” Id. at 21-23; I-Tr. 333.
In addition, Ambrosia relies on testimony of its mechanic that the brakes required only
adjustment, rather than repair or replacement of parts, and that the adjustment was not extensive.
A. Br. at 23-24; [1-Tr. 164-65. The Secretary responds that substantial evidence supports the
judge’s determination because the highlift had no brakes and that such a condition would be
recognized as unsafe by a reasonably prudent person. S. Br. at 12-19.

As the Commission has previously recognized, section 77.404(a) imposes two duties: (1)
to maintain equipment in safe operating condition; and (2) to remove unsafe equipment from
service immediately. Peabody Coal Co., 1 FMSHRC 1494, 1495 (October 1979). The
“[d]erogation of either duty violates the regulation.” /d. Substantial evidence supports the
judge’s determination that Ambrosia derogated both duties.®

8 The Commission is bound by the substantial evidence test when reviewing an
administrative law judge’s factual determinations. 30 U.S.C. § 823(d)(2)(A)(ii)(I). “Substantial
evidence” means “such relevant evidence as a reasonable mind might accept as adequate to
support [the judge’s] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163
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Equipment is in unsafe operating condition under section 77.404(a) when a reasonably
prudent person familiar with the factual circumstances surrounding the allegedly hazardous
condition, including any facts peculiar to the mining industry, would recognize a hazard
warranting corrective action. See Alabama By-Products Corp., 4 FMSHRC 2128, 2129
(December 1982) (involving identical standard applicable to underground coal mines). Here, the
evidence is undisputed that when the parking brake and service brake were tested on fairly level
ground, the highlift drifted backwards. I-Tr. 34-35, 187. In addition, the highlift rolled without
hesitation down an incline when either brake was engaged. 1-Tr. 44, 171, 173; II-Tr. 28-29.
Upon observing the brake demonstration on the incline, Ambrosia’s owner, recognizing a hazard
warranting corrective action, told Steen, “we can’t stay in business like this,” and “we can’t
operate equipment like this.” I-Tr. 176.

The evidence relied upon by Ambrosia does not, in fact, establish that the highlift was in
safe operating condition for the functions it performed. Carr stated that the highlift “had a little
bit of brakes on it to get by with,” and that the brakes were only “good enough to stop me a little
bit on the level.” 1I-Tr. 332, 355. He acknowledged that the brakes were not “good enough to
stop me on a ramp” and that he sometimes operated on the ramp. I-Tr. 355. Carr stated that
when he was on the ramp, in order to stop the highlift, he “went right around and parked it.”
I-Tr. 355. Thomas testified that when he observed Carr operating the highlift to load a truck,
Carr was having difficulty stopping it. I-Tr. 162-64. Moreover, Carr admitted that he com-
plained about the condition of the brakes to Steen days before the inspection, at least by May
27th or 28th. 1-Tr. 329, 332, 336, 353-54. In addition, Carr’s statement that he did not need
brakes when loading does not establish that the need for brakes would not arise. Inspector
Weakland testified that, without brakes, the highlift could collide with a truck driver or another
pedestrian, such as a mechanic or supervisor walking across the yard, or with a truck if the
highlift operator misjudged distances when loading it. [-Tr. 45-47. Moreover, regardless of the
extent of the brake adjustment required, the brakes were inoperable on the incline and on a fairly
level surface. where the highlift traveled during normal mining operations.

Therefore, substantial evidence supports the judge’s determination that the highlift was
not maintained in safe operating condition. Given the undisputed evidence that Ambrosia failed
to remove the highlift from service (16 FMSHRC at 2298), we affirm the judge’s finding that
Ambrosia violated section 77.404(a).

(November 1989) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). While
we do not lightly overturn a judge’s factual findings and credibility resolutions, neither are we
bound to affirm such determinations if only slight or dubious evidence is present to support
them. See, e.g., Krispy Kreme Doughnut Corp. v. NLRB, 732 F.2d 1288, 1293 (6th Cir. 1984);
Midwest Stock Exchange, Inc. v. NLRB, 635 F.2d 1255, 1263 (7th Cir. 1980). We are guided by
the settled principle that, in reviewing the whole record, an appellate tribunal must also consider
anything in the record that “fairly detracts” from the weight of the evidence that supports a
challenged finding. Universal Camera Corp. v. NLRB. 340 U.S. 474, 488 (1951).
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B.  Significant and Substantial

Ambrosia argues that the judge erred in finding its alleged violation of section 77.404(a)
was S&S because the Secretary failed to establish that it was reasonably likely operating the
highlift would result in injury. A. Br. at 26-30. It submits there was little likelihood of a
collision between the highlift and a truck being loaded, or with a pedestrian or structure, because
Carr never dropped the highlift’s bucket, the highlift was operated at low speed, the highlift
could reverse direction, and the brakes were sufficient to stop the highlift on level ground on the
day of the inspection.” Id. at 27-28. Ambrosia also argues that it was unlikely the highlift would
roll on to the adjacent highway because the highway was 40 to 50 yards away from the operation
of the tipple. /d. at 28. The Secretary responds that the judge correctly determined the violation
was S&S and that the evidence relied upon by Ambrosia established only that an accident had
not yet occurred. S. Br. at 22-23.

A violation is S&S if, based on the particular facts surrounding the violation, there exists
a reasonable likelihood that the hazard contributed to will result in an injury or illness of a
reasonably serious nature. Cement Div., Nat’l Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
In Mathies Coal Co., 6 FMSHRC 1 (January 1984), the Commission further explained:

In order to establish that a violation of a mandatory safety standard is
significant and substantial under National Gypsum, the Secretary of Labor must
prove: (1) the underlying violation of a mandatory safety standard; (2) a discrete
safety hazard -- that is, a measure of danger to safety -- contributed to by the
violation; (3) a reasonable likelihood that the hazard contributed to will result in
an injury; and (4) a reasonable likelihood that the injury in question will be of a
reasonably serious nature.

Id at 3-4 (footnote omitted). See also Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d 133, 135 (7th
Cir. 1995); Austin Power, Inc. v. Secretary of Labor, 861 F.2d 99, 103 (5th Cir. 1988) (approving
Mathies criteria).

® Ambrosia also argues that collision was unlikely because the highlift was noisy, which
would warn a pedestrian of its approach, the highlift could stop a distance of eight to ten feet
moving forward or ten to twelve feet moving backward by dropping its bucket, and the highlift
could be turned. A. Br. at 27-28. As support for these assertions, Ambrosia cites the visit that
the judge made to the mine. Because the judge did not include his observations from that visit
in his decision, and no evidence was introduced at the hearing establishing those allegations, they
are not part of the official record. 30 U.S.C. § 823(d)(2)(C); see II-Tr. 10-11.
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At issue is whether the judge correctly determined that the Secretary established the third
Mathies factor.”” In arguing that injury was not reasonably likely to occur, Ambrosia relies on
evidence relating to conditions or practices existing at the time of the inspection. An evaluation
of the reasonable likelihood of injury must be made assuming continued normal mining
conditions. U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (August 1985).

Taking into consideration continued normal mining conditions, substantial evidence
supports the judge’s determination that the third Mathies factor was established. Evidence was
undisputed that the brakes were ineffective on the ramp and fairly level ground, where the
highlift traveled during normal operations. I-Tr. 34-35, 43-44, 171, 176-77, 188, 355, 387.
Inspector Weakland testified that, without brakes, the highlift could collide with a truck driver or
other pedestrian in the yard and that, during the inspection, he had observed a truck driver get out
of his truck. I-Tr. 46, 52. In addition, he stated that the highlift could collide with a truck it was
loading if the highlift operator misjudged distances. I-Tr. 45. Thomas testified that, if the
highlift collided with anything in the tipple area, such as coal trucks, telephone poles, or the fuel
storage area, the highlift operator could be thrown through the windshield or against the steering
wheel. [-Tr. 178.

Carr’s statement that he never dropped the bucket to stop the highlift does not preclude
the possibility that another operator might do so or that an opportunity would arise when he
would find it necessary to do so.!" Inspector Weakland testified that, if the highlift operator
dropped the bucket to stop the highlift, the bucket could collide with the side of the truck,
resulting in injuries or fatalities. I-Tr. 45-46. In any event, Thomas stated that shifting the
highlift into reverse while it is moving forward, the method of braking used by Carr (I-Tr. 333),
would result in a jerking motion and that the operator could be thrown through the windshield,
out of the vehicle, or against the steering wheel. I-Tr. 179-80. The hazard to the highlift
operator would be greater given that the seatbelt was missing from the highlift. I-Tr. 41.

Furthermore, although the highway was 40 to 50 yards away from coal piles at the tipple,
Thomas stated that he believed that the highlift was used in all areas of the mine. 1-Tr. 180. He
estimated that the highlift weighed 15 to 20 tons, and that it would be heavier and more difficult
to stop if it were carrying a load. I-Tr. 181. In addition, there were no berms or guardrails
separating the tipple area from the highway, and the highway received a great deal of traffic. I-
Tr. 180-81.

'® Although Ambrosia also argues that the second Mathies element was not established,
its discussion of that issue relates to the third Marhies element. See A. Br. 26-28.

""" Ambrosia conceded as much in arguing that there was little likelihood of injury in part
because the highlift “could stop in a distance of eight to ten feet moving forwards or ten to
twelve feet moving backwards by means of dropping the bucket.” A. Br. at 28. See n.9.
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Thus, the evidence relied upon by Ambrosia does not establish that injury was not
reasonably likely to occur. Rather, it establishes only that an accident had not yet occurred,
which is not dispositive of a finding that the third Mathies factor had not been established. Blue
Bayou Sand and Gravel, Inc., 18 FMSHRC 853, 857 (June 1996). Accordingly, we affirm the
judge’s S&S determination.

C. Unwarrantable Failure

In Emery Mining Corp., 9 FMSHRC 1997 (December 1987), the Commission determined
that unwarrantable failure is aggravated conduct constituting more than ordinary negligence. /d.
at 2001. Unwarrantable failure is characterized by such conduct as “reckless disregard,”
“intentional misconduct,” “indifference” or a “serious lack of reasonable care.” /d. at 2003-04;
Rochester & Pittsburgh Coal Corp., 13 FMSHRC 189, 193-94 (February 1991) (“R&P”); see
also Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d at 136 (approving Commission’s unwarrantable

failure test).
ks Whether Steen’s Conduct 1s Imputable to Ambrosia

The conduct of an “agent” of an operator may be imputed to the operator for
unwarrantable failure purposes. R&P, 13 FMSHRC at 194. Section 3(e) of the Mine Act defines
“agent’” as “any person charged with responsibility for the operation of all or part of a . . . mine or
the supervision of the minersina...mine....” 30 U.S.C. § 802(e).

Ambrosia argues that Steen was not an “agent” and that his conduct may not be imputed
to it for unwarrantable failure purposes. A. Br. at 17-18. Steen argues that he was not an agent
because he was not a foreman and that. rather, he admitted to only being the person in charge at
the mine. St. Br. at 3, 5-10. He submits that he did not possess the actual authority customarily
exercised by a foreman, including the ability to recommend hiring or firing, discipline
employees, change work schedules, adjust pay or terms of employment, or make contracts or
decisions regarding the sale of coal. Jd. at 13-14, 20. The Secretary responds that, as a foreman,
Steen was an agent whose conduct was imputable to Ambrosia. S. Br. at 25 n.14, 29-39.

Steen’s assertion that his job title was not “foreman” and that there were some
supervisory functions that he did not perform is not dispositive of whether he was an agent
within the meaning of section 3(e). In considering whether an employee is an operator’s agent,
the Commission has “relied, not upon the job title or the qualifications of the miner, but upon his
function, [and whether it] was crucial to the mine’s operation and involved a level of
responsibility normally delegated to management personnel.” U.S. Coal, Inc., 17 FMSHRC
1684, 1688 (October 1995). Here, Steen accompanied the inspectors and attended the MSHA
close-out conference as Ambrosia’s representative. I-Tr. 27, 175. In the close-out conference,
Weakland and Thomas informed Steen that if he had any disagreement with the citations, he had
ten days to request a manager’s conference. I-Tr. 175. MSHA Inspector Thomas Sellers, who
had inspected the mine on July 2, 1991, and March 16, 1992, testified that Steen also acted as the
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company representative during those inspections. I-Tr. 280-81. Steen was paid a salary and did
not receive additional pay for working more than 40 hours per week, while rank-and-file miners
were paid hourly and received time-and-a-half for working overtime. 16 FMSHRC at 2301.
Steen, as a certified mine examiner, made required daily examinations at the mine and was
responsible for entering his findings in an MSHA examination book. I-Tr. 382; II-Tr. 18-19.

In addition, Steen gave work orders to abate citations. When Inspector Weakland
informed Steen that he was going to issue citations for the lack of seatbelt or fire extinguisher
and the accumulation of combustible materials, Steen instructed Carr to remove the combustible
materials and to get a fire extinguisher. I-Tr. 172. Inspector Weakland observed Steen direct
Carr to place a “no smoking” sign on a fuel tank and to place a guard on a tail roller to abate
other violations cited during the inspection. [-Tr. 138. MSHA Inspector Sellers testified that
during the inspections he conducted, Steen had also called the maintenance shop to explain
necessary repairs. I-Tr. 284-85. Thus, as the person “in charge” at the mine, the functions
performed by Steen were crucial to the mine’s operation and demonstrated an exercise of
responsibility normally delegated to management personnel.

Furthermore, the manner in which Steen was treated by those with whom he worked
demonstrates an exercise of responsibility normally delegated to management personnel. Carr
informed Inspector Weakland that he had reported the bad brakes to Steen, essentially
acknowledging Steen’s position of responsibility. 16 FMSHRC at 2301. When the inspector
asked Steen why he did not get the brakes repaired, Steen did not reply that it was not his job to
remove equipment from service and arrange for repairs but, rather, that it was difficult to get
repairs made. /d Mr. Ambrosia apparently believed that Steen held a position of responsibility
for overseeing conditions at the mine, exclaiming to Steen, “we can’t stay in business like this,”
and “we can’t operate equipment like this,” after observing the brake demonstration. Id.

Therefore, we conclude that substantial evidence supports the judge’s determination that
Steen was an agent whose conduct was imputable to Ambrosia.'?

12 We also find evidence that Steen held himself out as the employee in charge at the
mine and signed official MSHA documents as the mine foreman relevant by analogy to common
law agency principles. See R&P, 13 FMSHRC at 195 (finding analogous support in common
law agency principles). At common law, a principal is liable for the acts of an agent that are
apparently within the agent’s authority and which the principal permits the agent to exercise.

3 Am Jur 2d Agency §§ 78, 79 (1986). A “principal may vest his agent with apparent authority
to perform an act by omission as well as commission, and such authority is implied where the
principal passively permits the agent to appear to a third person to have authority to act on his
behalf.” J/d at § 79. There is no record evidence that Ambrosia took any actions to demonstrate
that Steen did not. in fact, possess authority as the person in charge at the mine.
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2. Whether Ambrosia Engaged in Aggravated Conduct

Substantial evidence supports the judge’s determination that Ambrosia, through Steen,
engaged in aggravated conduct that amounted to more than ordinary negligence when it failed to
maintain the highlift in safe operating condition or remove the highlift from service. Carr
admitted that he informed Steen of the condition of the brakes on May 27 or 28. 1-Tr. 329, 334,
336, 358. Steen conceded that, if Carr stated that he told him about the brake condition, Carr did.
I-Tr. 375. Steen maintains that during the end of May, however, he believed the brakes needed
adjustment, rather than that they were completely ineffective. I-Tr. 387; II-Tr. 32. The judge’s
discrediting of that evidence is supported by substantial evidence. On the morning of the
inspection, Steen observed Carr loading with the highlift. II-Tr. 12-13. On that day, Carr was
observed having difficulty stopping the highlift by Inspector Thomas. I-Tr. 162-63. When
tested, the brakes failed to stop the highlift on the ramp and on fairly level ground. I-Tr. 37, 162,
164, 171. Steen himself admittedly falsified the inspection manual to state “bad brakes” on May
30, June 2 and 3." II-Tr. 20. Moreover, on the day of the inspection, when Inspector Weakland
asked Steen why he had not had the brakes repaired, Steen did not react with surprise that the
brakes required repair. Rather, he stated that it was “like pulling teeth to get things fixed around
here.” 1I-Tr. 37; 16 FMSHRC at 2299. Therefore, substantial evidence supports the judge’s
determination that Steen knew the brakes were bad at least five or six working days before the
inspection.

In addition, although he had been informed about the condition of the brakes, Steen failed
to remove the highlift from service or insure that the brakes were repaired. Inspector Weakland
testified that Steen informed him that he called the maintenance foreman when Carr told him
about the brakes, but that the foreman did not send anybody to repair the brakes. 1-Tr. 67-68.
The judge’s finding that Steen, in fact, had not contacted maintenance (16 FMSHRC at 2295), is
supported by substantial evidence given the maintenance foreman’s testimony that he had not
been notified before the inspection that the brakes on the highlift required repair or adjustment.
II-Tr. 167-68. In any event, even if Steen had contacted the maintenance shop, he failed to
remove the equipment from service until repairs were made. Accordingly, we affirm the judge’s
determination that Ambrosia’s violation of section 77.404(a) resulted from its unwarrantable
failure through imputation of the conduct of its agent, Steen.

D. Steen’s Liabilityv Under Sectio [

Steen argues that the judge erred in concluding that he was a foreman and, therefore, an
agent subject to liability under section 110(c) of the Act. St. Br. at 2-3. The Secretary relies
upon the same evidence establishing Ambrosia’s aggravated conduct to assert that Steen
knowingly authorized Ambrosia’s violation of section 77.404(a) in violation of section 110(c).
S. Br. at 39-40.

13 Steen testified that he mistakenly failed to make an entry for June 1. II-Tr. 23.
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Section 110(c) of the Mine Act provides that, whenever a corporate operator violates a
mandatory safety standard, any agent of the corporate operator who “knowingly authorized,
ordered, or carried out such violation” shall be subject to individual civil penalty. We conclude
substantial evidence supports the judge’s determination that Steen was liable under section
110(c).

First, Steen’s position as the salaried person in charge at the mine who represented the
operator during inspections, close-out conferences and in receiving citations, and who gave
abatement instructions, was crucial to the mine’s functioning and involved a level of
responsibility normally delegated to management personnel. See U.S. Coal, 17 FMSHRC at
1688. Therefore, Steen was an “agent” within the meaning of section 3(e) of the Act.™

Furthermore. substantial evidence supports the judge’s determination that Steen
knowingly authorized Ambrosia’s violation of section 77.404(a). Steen had actual knowledge of
the brake condition for at least five or six working days before the inspection but failed to have
the brakes repaired or the highlift removed from service. Steen’s assertion that he believed the
brakes only needed adjustment and not that they were completely ineffective is unpersuasive
given the Commission’s recognition that, in order to prove section 110(c) liability, the Secretary
“must prove only that an individual knowingly acted, not that the individual knowingly violated
the law.” Warren Steen Constr., Inc., 14 FMSHRC 1125, 1131 (July 1992) (citing United States
v. International Minerals & Chem. Corp., 402 U.S. 558, 563 (1971)). Steen knew that Carr was
operating the highlift after complaining about the condition of the brakes, and observed him
loading on the day of the inspection when the brakes were ineffective on the ramp and fairly
level ground. In addition, Steen defended his failure to repair the brakes, not with surprise that
the brakes were ineffective, but by stating that getting repairs made was difficult. 16 FMSHRC
at 2295. Accordingly, we affirm the judge’s determination that Steen was liable under section
110(c) of the Act.

" The judge found that Steen’s status as a certified mine examiner was relevant to his
status as an agent for unwarrantable failure purposes, but not for purposes of Steen’s liability
under section 110(c). 16 FMSHRC at 2299 n.1, 2300 n.2. The judge reasoned that the Secretary
failed to allege in his penalty proposal or prehearing statements that he considered Steen an agent
under section 110(c) because he was a certified mine examiner and that, accordingly, Steen had
been deprived of timely notice of the theory. /d at 2300 n.2. In arguing on review that Steen
was an agent subject to liability under section 110(c), the Secretary relies upon evidence that
Steen was a certified mine examiner. S. Br. at 34. Even excluding Steen’s function as a certified
mine examiner. we conclude that substantial evidence supports the judge’s determination that
Steen was an agent for section 110(c) purposes.
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E. Civil penalties

Ambrosia argues that the judge erred in assessing its penalty by failing to find good faith
in achieving rapid compliance and by increasing the penalty from that proposed by the Secretary
based on his determination that Shick, who he found to be a corporate agent, participated in the
falsification of the maintenance log. A. Br. at 15-17. It argues that the increase in penalty was
unreasonable for the additional reason that the Secretary had proposed a penalty of $7,000 based
on a contention that the falsified log entries had, in fact, been genuine and provided notice of the
brake problem. Id. at 16. Steen argues that the penalty assessed against him was excessive. St.
Br. at 24-26. The Secretary agrees that the judge erred in assessing both penalties. S. Br. at 41-
46.

The Commission’s judges are accorded broad discretion in assessing civil penalties
under the Mine Act. Westmoreland Coal Co., 8 FMSHRC 491, 492 (April 1986). The
Commission has cautioned, however, that the exercise of such discretion is not unbounded and
must reflect proper consideration of the penalty criteria set forth in section 110(i) of the Mine
Act.” Id. (citing Sellersburg Stone Co., 5 FMSHRC 287, 290-94 (March 1983), aff'd, 736 F.2d
1147 (7th Cir. 1984)). In reviewing a judge’s penalty assessment, the Commission must
determine whether the judge’s findings are supported by substantial evidence. Assessments
“lacking record support, infected by plain error, or otherwise constituting an abuse of discretion
are not immune from reversal.” U.S. Steel Corp., 6 FMSHRC 1423, 1432 (June 1984). The
judge must make findings of fact on the criteria that “not only provide the operator with the
required notice as to the basis upon which it is being assessed a particular penalty, but also
provide the Commission and the courts . . . with the necessary foundation upon which to base a
determination as to whether the penalties assessed by the judge are appropriate, excessive, or
insufficient.” Sellersburg, S FMSHRC at 292-93.

15 Section 110(i) sets forth six criteria for assessment of penalties under the Act.

The Commission shall have authority to assess all civil
penalties provided in [the Act]. In assessing civil monetary
penalties, the Commission shall consider the operator’s history of
previous violations, the appropriateness of such penalty to the size
of the business of the operator charged, whether the operator was
negligent, the effect on the operator’s ability to continue in
business, the gravity of the violation, and the demonstrated good
faith of the person charged in attempting to achieve rapid
compliance after notification of a violation.

30 U.S.C. § 820(1).
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Contrary to Ambrosia’s assertions, the judge did not err in analyzing the penalty criterion
of good faith in achieving rapid compliance. As the judge found, the violation of section
77.404(a) was abated as soon as the inspector removed the highlift from service. 16 FMSHRC at
2305. Because the operator had no opportunity to show its good faith in rapidly achieving
compliance, the judge properly neither increased nor decreased the penalty based upon his
consideration of the factor.

In addition, we reject Ambrosia’s argument that the assessment is erroneous because the
penalty proposal was based upon the mistaken conclusion that the maintenance log entries were
genuine and provided notice to the operator. There is no indication that the judge erroneously
concluded he was bound by the Secretary’s proposed penalty or that he relied upon the mistaken
conclusion that the log entries provided notice. See 29 C.F.R. § 2700.30(b) (Judges and the
Commission are not bound by the penalty proposal in assessing penalty). In fact, the judge
expressly found that the entries were false and provided no notice. 16 FMSHRC at 2304.

The judge abused his discretion, however, in increasing Ambrosia’s penalty for
deterrence purposes based on his finding that Shick was a corporate agent who participated in the
record falsification. The Secretary had not made any allegations of wrongdoing or initiated
enforcement proceedings against Shick. The judge, who is not an authorized representative of
the Secretary, cannot make findings that create new liability. Mettiki Coal Corp., 13 FMSHRC
760, 764 (May 1991).'® Moreover, although deterring future violations is an important purpose
of civil penalties.'” deterrence is achieved through the assessment of a penalty based on the six
statutory penalty criteria. See Dolese Bros.Co., 16 FMSHRC 689, 695 (April 1994) (a judge’s
consideration is limited to the statutory penalty criteria). Deterrence is not a separate component
used to adjust a penalty amount after the statutory criteria have been considered.

In addition, the judge erred in assessing Steen’s penalty. The judge failed to set forth
findings applying the statutory criteria to Steen as an individual. Without such findings, Steen
does not have sufficient notice of the basis of his penalty, and the Commission does not have the
necessary foundation to determine whether the penalty was appropriate. Sellersburg, 5
FMSHRC at 292-93.

'* We hereby vacate any references in the judge’s decision to alleged wrongdoing by
Shick. '

"7 As recognized in the legislative history of the Mine Act, the purpose of civil penalties
is to “convinc[e] operators to comply with the Act’s requirements.” S. Rep. No. 181, 95th
Cong., 1st Sess. 45 (1977), reprinted in Senate Subcommittee on Labor, Committee on Human
Resources, 95th Cong., 2d Sess., Legislative History of the Federal Mine Safety and Health Act
of 1977, at 633 (1978). See also Consolidation Coal Co., 14 FMSHRC 956, 965 (June 1992)
(recognizing importance of civil penalties as deterrence).
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Accordingly, we vacate the penalties assessed against Ambrosia and Steen and remand
for reassessment consistent with this decision.

11
oncl

For the foregoing reasons, we affirm the judge’s determination that Ambrosia violated
section 77.404(a), that the violation was S&S and resulted from Ambrosia’s unwarrantable
failure, and that Steen is liable under section 110(c) of the Mine Act for knowingly authorizing
the violation. We vacate the penalties assessed against Ambrosia and Steen and remand for
reassessment.

W L

Mary Lu J{frdan, Chi

A

Mar¢ Lincoln Marks, Commissioner

1566



Distribution

Jerald S. Feingold, Esq.
Office of the Solicitor
U.S. Department of Labor
4015 Wilson Blvd.
Arlington, VA 22203

William P. Getty, Esq.
Hugh F. McGough, Esq.
Meyer, Unkovic & Scott
1300 Oliver Building
Pittsburgh, PA 15222

Frank G. Verterano, Esq.
Verterano & Manolis
2622 Wilmington Rd.
New Castle, PA 16105

Administrative Law Judge William Fauver

Federal Mine Safety and Health Review Commission
Office of the Administrative Law Judge

2 Skyline, 10th Floor

5203 Leesburg Pike

Falls Church, VA 22041

1567



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

September 16, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. . Docket Nos. PENN 93-445
¢ PENN 94-54
NEW WARWICK MINING COMPANY

BEFORE: Jordan, Chairman; Marks and Riley, Commissioners’

DECISION
BY: Jordan, Chairman; :«.;nd Riley, Commissioner

These civil penalty proceedings, arising under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”), raise the issues of whether
Administrative Law Judge Arthur Amchan properly concluded that a violation of 30 C.F.R.
§ 75.400% by New Warwick Mining Company (“New Warwick”) resulted from its unwarrantable
failure to comply with the standard, whether there was no violation of 30 C.F.R. § 75.360(b),’

! Commissioner Holen participated in the consideration of this matter, but her term
expired before issuance of this decision. Pursuant to section 113(c) of the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. § 823(c), this panel of three Commissioners has been
designated to exercise the powers of the Commission.

2 Section 75.400 states:

Coal dust, including float coal dust deposited on rock-
dusted surfaces, loose coal, and other combustible materials, shall
be cleaned up and not be permitted to accumulate in active
workings, or on electric equipment therein.

? Section 75.360(b) states, in part:

The person conducting the preshift examination shall
examine for hazardous conditions . . . .
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and whether five violations of 30 C.F.R. § 77.202* were not significant and substantial (“S&S”).
16 FMSHRC 2451 (December 1994) (ALJ). The Commission granted cross-petitions for
discretionary review challenging these determinations. For the reasons that follow, we affirm in
part, vacate in part, and remand.’

.

Factual and Procedural Background

A. Docket No. PENN 94-54

New Warwick operates the Warwick Mine, an underground coal mine, in Greene County,
Pennsylvania. On July 26-28, 1993, Robert Santee, an inspector from the Department of Labor’s
Mine Safety and Health Administration (“MSHA”), inspected the 3 left (012) longwall section of
the mine. 16 FMSHRC at 2452. During this period, New Warwick was mining through a rock
binder in the coal seam, which generated increased amounts of dust. /d. at 2453. In addition, as
the longwall shields advanced, they dug into the mine bottom, “rolling” it onto the shield toes.
Tr. 110-11. On July 26, Santee found float coal dust accumulations ranging up to 1/4-inch deep
on and behind the longwall shields and issued a citation for violation of section 75.400. 16
FMSHRC at 2452; Gov’t Ex. 4. He informed the mine superintendent and longwall coordinator
that the hose attached to the longwall shear was inadequate to prevent dust from accumulating
and that washdown hoses needed to be installed across the pan line. 16 FMSHRC at 2452; Tr.
23,79, 160.

On July 27, Santee discovered an accumulation of loose fine coal on a pump car at the
end of the longwall supply track and issued another citation for violation of section 75.400. 16
FMSHRC at 2452; Gov’t Ex. 5. He also observed coal dust accumulations on and behind the
longwall shields, but he did not issue a citation because cleanup was being performed. 16

4 Section 77.202 states:

Coal dust in the air of, or in, or on the surfaces of,
structures, enclosures, or other facilities shall not be allowed to -
exist or accumulate in dangerous amounts.

5 Chairman Jordan and Commissioners Marks and Riley vote to affirm the judge’s
determinations that the violation of section 75.400 resulted from unwarrantable failure and that
there was no violation of section 75.360(b). Chairman Jordan and Commissioner Riley vote to

‘vacate the judge’s determination that the violations of section 77.202 were not S&S and remand
for further consideration. Commissioner Marks would reverse the judge’s S&S determination.

® A shield toe is the horizontal, bottom part of the shield. Tr. 26.
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FMSHRC 2452. Santee discussed with the mine safety director the need for continued efforts to
prevent violations of section 75.400 at the longwall. Id.; Tr. 25, 28.

On July 28, Michael Smith, the longwall foreman on the night shift” at Warwick Mine,
conducted a preshift examination of the mine from 1:00 to 3:00 a.m. Tr. 21, 128. When Smith
examined the 3 left (012) longwall section, he did not note any hazardous accumulations of loose
coal or coal dust. Tr. 21, 132. The longwall broke down at approximately 3:30 am. Tr.21. At
5:10 a.m., Inspector Santee, accompanied by Barry Radolec, an inspector trainee, inspected the
longwall section. 16 FMSHRC at 2452; Tr. 90. Santee found float coal dust accumulations
ranging up to 1/4-inch deep on the longwall shields. 16 FMSHRC at 2452; Gov’t Ex. 1. He also
found float coal dust accumulations on cables, loose coal accumulations ranging up to 6-inches
deep behind the longwall shields, and loose coal mixed with slate rock up to 22-inches deep on
some of the shield toes. Id.

Based on the foregoing, Inspector Santee issued New Warwick Order No. 3655504,
pursuant to section 104(d)(2) of the Mine Act, 30 U.S.C. § 814(d)(2), alleging an unwarrantable
and S&S violation of section 75.400 for failure to clean up the accumulations. 16 FMSHRC at
2452-53; Gov’t Ex. 1. In addition, Santee issued New Warwick Order No. 3655505, pursuant to
section 104(d)(2), alleging an unwarrantable and S&S violation of section 75.360(b) for failure
to note the accumulations in the preshift examination record book. 16 FMSHRC at 2453; Gov’t
Ex 2

The Secretary of Labor subsequently proposed civil penalty assessments of $4,100 and
$3,800 for the alleged violations of sections 75.400 and 75.360(b), respectively. New Warwick
challenged the proposed assessments, contending that it had not violated the standards, the
violations were not S&S, and the violations were not caused by its unwarrantable failure.

Following an evidentiary hearing, the judge concluded that New Warwick had violated
section 75.400, that the violation was not S&S, but that it had resulted from New Warwick’s
unwarrantable failure to comply with the standard. 16 FMSHRC at 2452-56. The judge based
the unwarrantable failure determination on his findings that, although the accumulations “had not
existed for a long time,” the accumulations were extensive, New Warwick should have been on
“heightened alert” that such accumulations could occur, and New Warwick had not immediately
commenced cleanup of the accumulations. /d. at 2455 & n.5. He assessed a civil penalty of
$2,000. Id at2455-56.

Further, the judge concluded that New Warwick had not violated section 75.360(b). Id. at
2456. He reasoned that the order was based on the assumption that the accumulations that served
as the basis for the violation of section 75.400 were present during the preshift examination. 7d.

” The night shift worked from 4:00 p.m. to 4:00 a.m. and the day shift worked from 4:00
am. to 4:00 p.m. 16 FMSHRC at 2456: Tr. 28.
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The judge credited the testimony of Smith, who conducted the preshift examination between
1:00 and 3:00 a.m., that he had not observed any hazardous accumulations of coal or coal dust.
Id. Recognizing that the longwall broke down at 3:30 a.m., the judge concluded that the
accumulations observed by the inspector “may not have been present or may not have been as
extensive” during the preshift examination. /d Therefore, the judge determined that the preshift
examination “may not have been inadequate” and he vacated the order. /d.

The Commission subsequently granted cross-petitions for discretionary review filed by
New Warwick, challenging the judge’s determination that the violation of section 75.400 was
unwarrantable, and by the Secretary, challenging the judge’s determination that there was no
violation of section 75.360(b).

B. Docket No. PENN 93-445

On May 19, 1993, MSHA Inspector Frank Terrett inspected six overland conveyor belt
transfer stations at Warwick Mine.®? 16 FMSHRC at 2459. Inside five of the transfer stations,
Terrett found coal dust accumulations ranging from 1/8-inch to 4-inches deep on top of motors,
inside electrical boxes, around belt rollers, and on the floors. /d.; Tr. 187, 189-90, 194-95, 208-
09. Accordingly, he issued New Warwick five citations, pursuant to section 104(a) of the Mine
Act, 30 U.S.C. § 814(a), alleging violations of section 77.202 for failure to clean up the
accurmulations. 16 FMSHRC at 2459; Gov’t Exs. 17-21. Subsequently, Inspector Terrett
modified the citations to designate the violations as S&S. 16 FMSHRC at 2460; Tr. 202, 215-
17; Gov’t Exs. 17-21.

The Secretary proposed civil penalty assessments totaling $4,060 for the alleged
violations. New Warwick challenged the proposed assessments, contending that it had not
violated the standard and the violations were not S&S.

Following an evidentiary hearing, the judge concluded that New Warwick had violated
section 77.202 but that the violations were not S&S. 16 FMSHRC at 2459-61. He noted that the
Secretary’s theory that the violations were S&S was based largely on the need for an employee to
jump from the second floor of the transfer station to escape a fire resulting from the
accumulations. /d. at 2461. The judge found that each transfer station had three exits on the first
floor and two or three exits on the second floor and that an employee would not have to jump
from the second floor to escape a fire. Id. Therefore, he concluded that the Secretary had failed

¥ The overland conveyor belt travels over fields from the supplier to the river. Tr. 204.
The transfer stations house motor drives that operate contiguous sections of the conveyor belt.
16 FMSHRC at 2459; Tr. 187. Each transfer station is a 20-feet-square, 2-story metal building
with a concrete first floor and a grate-type second floor. Tr. 204, 227, 229.
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to establish a reasonable likelihood of serious injury. /d. The judge assessed civil penalties
totaling $1,800. Id at 2462.

The Commission subsequently granted the petition for discretionary review filed by the
Secretary, challenging the judge’s determination that the violations of section 77.202 were not
S&S.

II.
Disposition

A. Docket No. PENN 94-54

1. Unwarrantable Failure

New Warwick argues substantial evidence’ does not support the judge’s finding that the
section 75.400 accumulation violation was unwarrantable. It asserts that the accumulations had
not existed for a long time and were not extensive, it was not on heightened alert for
accumulations, cleanup surpassing the requirements of its cleanup plan had been performed by
the night shift, and the area was going to be hosed down on the first pass by the day shift. N.W.
Br. at 4-9. The Secretary responds that substantial evidence supports the judge’s finding. He
asserts that the accumulations were extensive and took at least one shift to amass, New Warwick
was on notice that accumulations violated the standard, no cleanup had been performed by the
night shift, and New Warwick’s compliance with its cleanup plan does not shield it from an
unwarrantable failure finding. S. Resp. Br. at 3-10.

The unwarrantable failure terminology is taken from section 104(d) of the Mine Act, 30
U.S.C. § 814(d), and refers to more serious conduct by an operator in connection with a
violation. In Emery Mining Corp., 9 FMSHRC 1997 (December 1987), the Commission

® The Commission is bound by the substantial evidence test when reviewing an
administrative law judge’s factual determinations. 30 U.S.C. § 823(d)}(2)(A)(ii)(I). “Substantial
evidence” means “such relevant evidence as a reasonable mind might accept as adequate to
support [the judge’s] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163
(November 1989), quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). While
we do not lightly overturn a judge’s factual findings and credibility resolutions, neither are we
bound to affirm such determinations if only slight or dubious evidence is present to support
them. See, e.g., Krispy Kreme Doughnut Corp. v. NLRB, 732 F.2d 1288, 1293 (6th Cir. 1984);
Midwest Stock Exchange, Inc. v. NLRB, 635 F.2d 1255, 1263 (7th Cir. 1980). We are guided by
the settled principle that, in reviewing the whole record, an appellate tribunal must also consider
anything in the record that “fairly detracts” from the weight of the evidence that supports a
challenged finding. Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).
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determined that unwarrantable failure is aggravated conduct constituting more than ordinary
negligence. Id at 2001. Unwarrantable failure is characterized by such conduct as “reckless
disregard,” “intentional misconduct,” “indifference” or a “serious lack of reasonable care.” Id. at
2003-04; Rochester & Pittsburgh Coal Co., 13 FMSHRC 189, 193-94 (February 1991); see also
Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d 133, 136 (7th Cir. 1995) (approving Commission’s
unwarrantable failure test). The Commission “has recognized that a number of factors are
relevant in determining whether a violation is the result of an operator’s unwarrantable failure,
such as the extensiveness of the violation, the length of time that the violative condition has
existed, the operator’s efforts to eliminate the violative condition, and whether an operator has
been placed on notice that greater efforts are necessary for compliance.” Mullins & Sons Coal
Co., 16 FMSHRC 192, 195 (February 1994), citing Peabody Coal Co., 14 FMSHRC 1258, 1261
(August 1992).

Preliminarily. the judge’s finding that the accumulations “had not existed for a long time”
is supported by substantial evidence. The record indicates the accumulations resulted in part
from a reduced amount of water applied on the last pass of the longwall shear on the night shift.
16 FMSHRC at 2455. Paul Wells, New Warwick’s longwall foreman on the day shift, testified
that the night shift had “cut out,” i.e., turned around, at the no. 1 shield -- a process which
produces a large amount of water mist and dust. /d. at 2454; Tr. 107-08, 118, 120. He explained
that, during this process the crew usually reduces the amount of water to avoid getting wet from
mist caught in the air traveling down the face. Tr. 118. Wells further stated that water sprays on
the shear were suppressing dust from the headgate to the No. 40 shield during the last 10 or 15
minutes of the shift, but that a miner probably did not manually hose down the shields. Tr. 118-
19, 121-22. In addition. the judge noted that, contrary to Inspector Santee’s and Radolec’s
testimony that it appeared the longwall section had not been cleaned recently and the
accumulations had collected over a full shift. Foreman Smith testified that cleanup had occurred
during the night shift. 16 FMSHRC at 2453, 2455 n.5, citing Tr. 128-30 (longwall shields were
hosed down “usually [on] every pass” and two crew members did nothing but shovel).

Although the accumulations had not existed for a long period of time, substantial
evidence supports the judge’s determination that New Warwick’s violation was aggravated given
the extensiveness of the accumulations, the fact that New Warwick had been placed on notice
that greater efforts were necessary for compliance with the standard, and New Warwick’s failure
to immediately clean up the accumulations. '

First, substantial evidence supports the judge’s finding that the accumulations were
extensive. 16 FMSHRC at 2455. Float coal dust had accumulated up to 1/4-inch deep on
surfaces of the longwall shields, headgate, stageloader, cables, and cable trough, covering
energized parts that supply power to the longwall shear. Tr. 18-19, 56, 92-94; Gov’t Ex. 1. In
addition, loose coal had accumulated up to 6-inches deep behind the longwall shields and loose
coal mixed with slate rock had accumulated up to 22-inches deep on some of the shield toes. Tr.
92-93; Gov’t Ex. 1. The accumulations were deposited along the entire longwall section, which
was 123 shields in length. Tr. 98-99, 108: Gov't Ex. 1.
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Second, the judge’s finding that New Warwick “should have been on a ‘heightened alert’
that such accumulations could occur™ is also supported by substantial evidence. 16 FMSHRC at
2455, citing Drummond Co., 13 FMSHRC 1362, 1368 (September 1991). The Commission has
recognized that repeated similar violations may be relevant to an unwarrantable failure
determination to the extent that they place an operator on notice that greater efforts are necessary
for compliance with a standard. Peabody, 14 FMSHRC at 1263-64; Drummond, 13 FMSHRC at
1363-64, 1368. The record indicates that, during the previous inspection period (April 1 to June
30, 1993), MSHA had found 16 violations of section 75.400 at Warwick. Gov't Ex. 1. _
Moreover, twice during the two days preceding issuance of the instant order, Inspector Santee
informed New Warwick that similar accumulations were not permitted. In fact, the mine
superintendent assured Inspector Santee that preventive measures would be taken seriously
because MSHA could use it as a basis for an unwarrantable failure finding. Tr. 24.

Finally, substantial evidence supports the judge’s finding that New Warwick failed to
take sufficient measures to clean up the accumulations. 16 FMSHRC at 2455 & n.5. In Utah
Power and Light Co., 11 FMSHRC 1926. 1933 (October 1989), the Commission held that the
operator did not demonstrate unwarrantable failure because before and during the inspection,
miners were shoveling the accumulations and attempting to abate the condition. Here. New
Warwick was not engaged in cleanup when Inspector Santee observed the accumulations. Tr. 22,
108-09, 117. 128-30. Further. New Warwick had not yet implemented Inspector Santee’s
recommendation that additional washdown hoses be installed to facilitate cleanup of the
accumulations. Tr. 79. Given New Warwick's knowledge that the reduction of water would lead
to accumulations and that it had been warned during both of the past two days not to allow
accumulations to exist, its reliance on the night shift’s cleanup efforts or on the anticipated
efforts of the day shift was not reasonable. See Cyprus Plateau Mining Corp., 16 FMSHRC
1610, 1615 (August 1994) (to support a conclusion that an operator’s conduct was not
unwarrantable, an operator’s good faith belief that its conduct was the safest method of
compliance must be reasonable).

Based on consideration of the above factors, we conclude that substantial evidence
supports the judge’s determination that New Warwick demonstrated aggravated conduct by
failing to clean up the accumulations. Accordingly, we affirm the judge’s holding.

2 Violation of Section 75.360(b)

The Secretary argues that substantial evidence does not support the judge’s finding that
there was no violation of the section 75.360(b) preshift examination requirement. He asserts that
the accumulations were extensive and took at least one shift to amass. the accumulations likely
existed during the preshift examination, and the judge’s finding that there was no preshift
violation does not accord with his finding that the related accumulation violation was
unwarrantable. S. Br. at 6-9. New Warwick responds that substantial evidence supports the
judge’s finding. N.W. Resp. Br. for Dckt. No. PENN 94-54 at 5-10.
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In concluding that the accumulations may not have existed or been as extensive during
the preshift examination, the judge credited Foreman Smith’s testimony that he had not observed
any hazardous conditions over Inspector Santee’s assumption that the accumulations had
collected over a full shift. 16 FMSHRC at 2456. We find no basis to reverse the judge’s
credibility determination. The record indicates that the preshift examination of the mine was
conducted between 1:00 and 3:00 a.m. (Tr. 21) but does not specify the time at which the
longwall section was examined. Smith related that mining conditions were adverse and, as soon
as the shields moved, they looked as though they had not been cleaned. Tr. 132. He asserted
that the accumulations of float dust in the trough could have amassed in one pass of the longwall
shear, which normally takes 30 to 45 minutes. Tr. 86-87, 111-12, 132-33. Thus, the longwall
section could have been examined early during the preshift examination and one or more passes
of the longwall could have occurred before the longwall broke down at 3:30 a.m. Therefore, the
judge’s conclusion that the accumulations may not have existed or been as extensive at the time
the longwall section was examined is supported by substantial evidence. Accordingly. we affirm
the judge’s holding that New Warwick did not violate section 75.360(b)."°

B. Docket No. PE -44
1. Significant a tantial

The Secretary argues substantial evidence does not support the judge’s finding that the
section 77.202 accumulation violations in the transfer stations were not S&S. He asserts the
judge ignored testimony that an explosion. rather than a fire alone, was reasonably likely to occur
and result in serious injury. S. Br. at 9-13. New Warwick responds that substantial evidence
supports the judge’s finding. It contends that the inspector improperly modified the citations, a
fire and subsequent explosion were not likely. and an explosion has never occurred in a transfer
station. N.W. Resp. Br. for Dckt. No. PENN 93-445 at 6-12.

The S&S terminology is taken from section 104(d) of the Mine Act, 30 U.S.C. § 814(d),
and refers to more serious violations. A violation is S&S if, based on the particular facts
surrounding the violation, there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature. Cement Div., Nat'l Gypsum Co., 3
FMSHRC 822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1 (January 1984), the
Commission further explained:

In order to establish that a violation of a mandatory safety
standard is significant and substantial under National Gypsum, the

19 We reject the Secretary’s argument that the judge’s determination that there was no
preshift violation is inconsistent with his finding that the violation of section 75.400 was
aggravated. Although the accumulations were extensive, they could have amassed following
examination of the longwall section.
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Secretary of Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety hazard -- that is, a
measure of danger to safety -- contributed to by the violation; (3) a
reasonable likelihood that the hazard contributed to will result in
an injury; and (4) a reasonable likelihood that the injury in question
will be of a reasonably serious nature.

Id. at 3-4 (footnote omitted). See also Buck Creek Coal, Inc. v. FMSHRC, 52 F.3d at 135; Austin
Power, Inc. v. Secretary of Labor, 861 F.2d 99, 103 (5th Cir. 1988) (approving Mathies criteria).
An evaluation of the reasonable likelihood of injury should be made assuming continued normal
mining operations. U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (August 1985). When
examining whether an explosion or ignition is reasonably likely to occur, it is appropriate to
consider whether a “confluence of factors™ exists to create such a likelihood. Texasgulf, Inc., 10
FMSHRC 498, 501 (April 1988); see also Eastern Assoc. Coal Corp., 13 FMSHRC 178, 184
(February 1991).

We agree with the Secretary that the judge erred by failing to address the hazard of
explosion. The record indicates that Inspector Terrett was concerned about both the hazards of
fire, which could result from deposited coal dust. and explosion, which could result from
suspended coal dust. Tr. 192, 195, 201-02. 210-14, 219, 222, Terrett acknowledged that, if there
were only a fire, an employee would not have difficulty getting out of the transfer station because
he would have warning. Tr. 222-23. He also testified, however, that if the fire were
instantaneous and created a dust explosion, an employee would have difficulty escaping and
could be “killed right there.” Tr. 195, 223. In addition to his concern that an employee might
have to jump off of the second floor to escape a fire or explosion, Terrett was concerned that an
employee could be burned, inhale smoke or byproducts of the belts, or might not be able to get
out of the building. Tr. 201, 202-03, 213.

New Warwick’s argument that there is no evidence an explosion has ever occurred ina
transfer station is not dispositive of an S&S finding. Buffalo Crushed Stone, Inc., 16 FMSHRC
2043, 2046 (October 1994); Ozark-Mahoning Co., 8 FMSHRC 190, 192 (February 1986).
Furthermore, the record does not suggest that Inspector Terrett acted inappropriately by
modifying the citations. Terrett testified he modified the S&S designations after realizing the
seriousness of the violations. Tr. 202-03, 215. He explained that, as a new inspector, he was
inexperienced with “putting [citations] together” and writing modifications. Tr. 216. Terrett
stated that he conferred with his supervisor to ensure that the modifications were correct. Tr.
216-17.

Because the judge failed to evaluate evidence or make findings and conclusions regarding
the hazard of explosion, we vacate the judge’s determination that the violations were not S&S
and remand the matter for further consideration.
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I11.
Conclusion
For the foregoing reasons, we affirm the judge’s determinations that the violation of
section 75.400 resulted from unwarrantable failure and that there was no violation of section

75.360(b). In addition, we vacate the judge’s determination that the violations of section 77.202
were not S&S and remand for further consideration.

Mery Lu Joffian, Chaiﬂn -

ames C. Riley, Commissioner G" T
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Commissioner Marks, concurring in part and dissenting in part:

I concur in this decision, with the exception of the disposition regarding the violations of
30 C.F.R. § 77.202. In view of the record evidence, I conclude that the violations were S&S and
therefore I would reverse the judge’s contrary conclusion.

~Ztrdt,

Marc Lincoln Marks, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006
September 20, 1996

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. 2 Docket Nos. WEST 93-123-M
: WEST 93-286-M
D.H. BLATTNER & SONS, INC. : WLEST 94-5-RM

BEFORE: Jordan, Chairman; Marks and Riley, Commissioners'

DECISION

BY THE COMMISSION:

In these consolidated contest and civil penalty proceedings, arising under the Federal
Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”),
Administrative Law Judge John J. Morris determined that D.H. Blattner & Sons, Inc.
(“Blattner”), an independent contractor, was required to file an operator legal identity report
under 30 C.F.R. § 41.20.> 16 FMSHRC 1762 (August 1994) (ALJ). For the reasons set forth
below, we affirm his decision.

' Commissioner Holen participated in the consideration of this matter, but her term
expired before issuance of this decision. Pursuant to section 113(c) of the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. § 823(c), this panel of three Commissioners has been
designated to exercise the powers of the Commission.

? Section 41.20, entitled “Legal identity report,” provides, in part:

Each operator of a coal or other mine shall file notification
of legal identity and every change thereof with the appropriate
district manager of the Mine Safety and Health Administration by
properly completing, mailing, or otherwise delivering form 2000-7
“legal identity report” which shall be provided by the Mine Safety
and Health Administration for this purpose.
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Factual and Procedural Background

Blattner is a construction company engaged in a variety of projects, including highway
construction and mining. 16 FMSHRC at 1763-64. These cases involve three citations issued to
Blattner for failure to file a legal identity report at three separate mining operations: the Yankee
Project and Aurora Partnership Mines in Nevada and the Van Stone Mine in Washington State.
Id. at 1763. Prior to the issuance of the citations, Blattner obtained a contractor identification
number pursuant to 30 C.F.R. § 45.3.7 which it used on all of its jobs at mines. Id. at 1764.

A. Yankee Project

The Yankee Project Mine is an open pit, heap leach gold mine* owned by USMX, Inc.
(“USMX™). 16 FMSHRC at 1764. Prior to the citation at issue, USMX had a mine
identification number, No. 26-02190, covering the entire operation. Tr. 51; R. Ex. 1. The mine
contains a pit area, a crushing and leaching operation adjacent to the pit, and a mill area that is
5 miles away. Tr. 46,49-51; R. Ex. 10. On October 17, 1991, Blattner entered into a contract
with USMX to perform services in the pit, including drilling, blasting, loading, hauling and
dumping ore and waste material. 16 FMSHRC at 1764; J. Ex. 1, at 14-16. Blattner retained a
subcontractor, ICI Explosives (“ICI™), to perform drilling and blasting work. 16 FMSHRC at
1764.

3 Section 45.3, entitled “Identification of independent contractors,” provides, in part:
(a) Any independent contractor may obtain a permanent MSHA
identification number. To obtain an identification number, an
independent contractor shall submit to the District Manager in

writing the following information:

(1) The trade name and business address of the independent
contractor;

(2) An address of record for service of documents;

(3) A telephone number at which the independent contractor can
be contacted during regular business hours; and

(4) The estimated annual hours worked on mine property . . . .

¢ Heap leaching is a process to extract gold by use of cyanide carbon solution. Tr. 27.
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In September 1992, Steven A. Cain, an inspector with the Department of Labor’s Mine
Safety and Health Administration (“MSHA”), inspected the Yankee Project Mine and learned
that Blattner was extracting ore from the pit and supplying it to USMX to process. /Id. at 1771.
He discovered from the Safety Director at USMX, Ken Gubler. that USMX basically had nothing
to do with Blattner’s safety program and that Blattner was responsible for the safety of its
employees and those of ICI in the pit. /d.; Tr. 29-30. Cain consulted with MSHA Supervisory
Mine Inspector Paul Belanger. Tr. 30-31, 207. Belanger telephoned Yankee Project and learned
from USMX Manager of Operations Jim Kentopp that USMX was responsible for the mill and
the crushing but had no involvement in the daily supervision of Blattner’s operation in the pit.
Tr. 214-15.

After consultation with other MSHA officials. Belanger determined that Blattner needed
to submit a legal identity report. Tr. 31, 207-08; Deposition of Vernon Gomez. MSHA
Administrator of Metal/Nonmetal Mines dated April 30, 1993, at 95 (incorporated into the record
at Tr. 556). When Blattner refused to comply, Inspector Cain issued a citation on September 14,
1992, for failure to file such a report. Tr. 31; Gov’t Ex. 1. Under protest, Blattner completed a
legal identity report and the citation was terminated. Gov’t Ex. 1. As a result, two legal identity
numbers, one covering the pit where Blattner operated and the other covering the milling and
crushing operations run by USMX, were assigned to the project. Tr. 59-61; Gov’t Ex. I; R.
Ex.L.

B.  Van Stone

The Van Stone Mine is an open pit lead and zinc mine owned by Equinox Resources, Inc.
(“Equinox™). 16 FMSHRC at 1765, 1772. On November 19, 1990, Blattner contracted with
Equinox to perform services such as blasting, loading and hauling of ore and waste materials. 16
FMSHRC at 1765; J. Ex. 2, at 2. Blattner retained a subcontractor, Roundup Powder, for drilling
and blasting. 16 FMSHRC at 1765.

After an MSHA staff meeting where the subject of Blattner’s activities was discussed,
MSHA Supervisory Inspector Collin Galloway asked an inspector to investigate Blattner’s
responsibilities at the mine. /d. at 1772. The inspector reported that Blattner was in charge of
mining operations in the pit and that Equinox was running the mill. /d.

Inspector Galloway informed Blattner that, because it was responsible for safety in the
pit, it needed to file a legal identity report. /d When Blattner refused, he issued a citation. /d.
Blattner completed a legal identity report and the citation was terminated. Gov’t Ex. 2. Asa
result of Blattner’s filing, the Van Stone Mine was assigned two separate mine identity numbers,
one for the pit and one for the mill. Tr. 137-38, 149.
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C. Aurora Partnership

The Aurora Partnership Mine is an open pit, heap leach gold and silver mine owned by
-the Aurora Partnership (“Aurora™). 16 FMSHRC at 1766; Tr. 165. It consists of a pit, where the
ore is extracted, and, approximately a mile away. a mill for processing gold and silver from the
ore. Tr. 165-66, 176. On June 16, 1993, Blattner entered into a contract with Aurora to provide
services in the pit, including drilling, blasting, crushing, loading and hauling ore and non-ore
material, and preparing and maintaining haul roads and pit walls. 16 FMSHRC at 1766; J. Ex. 3,
at 4. Blatiner subcontracted the drilling and blasting work to ICI and the crushing to Fisher
Industries. 16 FMSHRC at 1766.

Blattner took over the mining activities from Lost Dutchman Construction (“Lost
Dutchman™), which previously had submitted a form 2000-7 and was assigned a legal identity
number. 16 FMSHRC at 1772. Aurora was assigned a separate legal identity number for the
milling and leaching operation. Tr. 177.

On an inspection of Aurora in June 1993, Inspector Robert Morley learned that Blattner
might be replacing Lost Dutchman. Tr. 168-71. He informed Blattner’s job superintendent, Bob
Cameron, that Blattner would need to fill out a report and assume Lost Dutchman’s legal identity
number. Tr. 171. Morley left a report for Blattner to complete. Tr. 172. On July 29, 1993,
Larry Turner, Senior Mine Engineer for Aurora, notified MSHA in writing that Blattner would
serve as the prime contractor for mining activity. 16 FMSHRC at 1772. Cameron also informed
Morley that, as of August 2, Blattner would be mining the property. Tr. 171. On September 2,
Morley visited the mine, learned that Blattner had not filed a report, and issued Blattner a
citation. 16 FMSHRC at 1772; Tr. 171; Gov’t Ex. 3. Under protest, Blattner completed a legal
identity report and assumed Lost Dutchman’s identity number. Tr. 177, 193-94; Gov’t Ex. 3.
Blattner filed a notice of contest disputing the citation.

The three proceedings were consolidated for trial. The only issue before the judge was
whether Blattner was required to file a legal identity report under section 41.20. 16 FMSHRC at
1763. After an evidentiary hearing, the judge found that Blattner “exercised direct supervision
and control over the ore extraction process and the health and safety of the miners so involved” at
the three mines. /d. at 1771. In concluding that Blattner qualified as an operator obliged to
complete a legal identity report, the judge reasoned that “requiring Blattner to comply with
[section 41.20] directly promotes the safety goals of the Act.” Id. at 1768, 1771. The judge
affirmed the Secretary’s proposed penalties of $50 for each of the two civil penalty proceedings
and dismissed Blattner’s contest. /d. at 1777.
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IL.

Disposition

Blattner does not dispute that it is an operator under the Act. B. Br. at 14. Rather,
relying on MSHA s Enforcement Policy and Guidelines for Independent Contractors. 45 Fed.
Reg. 44,494, 44,497, 44,498 (1980) (“Enforcement Guidelines™) and Part 45 of MSHA's
Program Policy Manual (“PPM”™), Blattner maintains that, under the regulatory scheme, it is only
required to submit information required of independent contractors. /d. at 8, 11-14, 23-27.
Blattner contends that, because it is neither a “designated independent contractor” under 30
C.F.R. § 41.1(a), or a “production-operator” under 30 C.F.R. § 45.2(d). it cannot be required to
file a legal 1dentity report. /d. at9-11, 16-23. Blattner further argucs that MSHA"s decision to
require independent contractors to file operator reports constitutes a major policy change and. as
such, is invalid because the change was not implemented pursuant to proper rulemaking
procedures. /d. at 27-32.

The Secretary asserts that his interpretation of his own implementing regulations should
be given deference. S. Br. at 11-12. The Secretary also argues that Blattner meets the definition
of operator in section 41.1(a), by its plain terms, because it (1) “control{led] or supervise[d]” the
three mines and (2) qualified as a “designated independent contractor.” Jd. at 14-15 & n.3. The
Secretary contends that substantial evidence supports the judge’s finding that Blattner was a
production-operator at each of the three mines. /d. at 27-28. According to the Secretary, the
Enforcement Guidelines and the PPM are non-binding and specifically provide MSHA with the
discretion to require independent contractors to file operator identity reports. /d. at 17-26. The
Secretary maintains that the decision to require Blattner to file legal identity reports reflects his
longstanding interpretation of the Part 41 reporting requirements and does not constitute a
substantive rule subject to rulemaking requirements. /d. at 33-34. The Secretary further argues
that he cannot be estopped from acting on a violation even if he did not cite an identical
condition in the past. /d. at 34-35.

Section 109(d) of the Mine Act provides that “[e]ach operator of a . . . mine subject to
this chapter shall file with the Secretary the name and address of such mine and the name and
address of the person who controls or operates the mine.” 30 U.S.C. § 819(d). Section 3(d)
defines an operator as “any owner, lessee, or other person who operates, controls, or supervises a
coal or other mine or any independent contractor performing services or construction at such
mine.” 30 U.S.C. § 802(d). Section 103(h) further authorizes the Secretary to require an

operator to provide information and reports as are necessary to the Secretary to administer the
Mine Act. 30 U.S.C. § 813(h).

The Secretary’s implementing regulations mirror the statutory provisions. Section 41.20
provides that “[e]ach operator . . . shall file notification of legal identity . . . by properly
completing, mailing, or otherwise delivering form 2000-7 ‘legal identity report.”” An operator is
defined in section 41.1(a) as “[1] any owner, lessee, or other person who operates, controls, or
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supervises a coal or other mine or [2] any designated independent contractor performing services
or construction at such mine.”

Based on Blattner’s status as an operator under the plain terms of section 41.1(a), we
conclude that the Secretary properly cited Blattner for failing to file an operator’s legal identity
report under section 41.20.° Blattner qualifies as a “person® who operates, controls, or supervises
a coal or other mine™ within the meaning of section 41.1(a). Further, substantial evidence’
supports the judge’s determination that “Blattner exercised direct supervision and control over
the ore extraction process and the health and safety of the miners so involved.” 16 FMSHRC at
1771. The three MSHA inspectors who issued the citations testified that Blattner supervised and
was responsible for safety in the pits of the three mines. Tr. 37-39, 126, 128, 135-36, 175-76,
188-90. Blattner witnesses also testified that Blattner supervised. trained and directed its
employees and subcontractors in the pit areas. Tr. 430-31. 520-21, 544-47. Blattner had its own
equipment, which it maintained. Tr. 37. Blattner played a predominant role in the pits. As
former Senior Mine Engineer at Aurora, Larry Turner, testified. Bldttner had 45 1o 50 employees,
including subcontractor employees, in the pit whereas Aurora had only a small force. Tr. 263-
64. He also testified that Blattner ran its own safety program and performed supervision in the
pit. Tr. 262-63, 266; Gov’t Ex. 8. The contracts between Blattner and the owners specify that
Blattner was to supervise the work it had contracted to perform. J. Ex. 1, at 3-4; J. Ex. 2, at A-
15; J. Ex. 3, at 8. The record showed that Blattner was responsible for administering safety
programs in the pits. Tr. 37-38. 130, 262, 430-32, 523-24. In addition, Blattner hired, directly

5 Because Blattner meets the definition of an operator under the first clause of section
41.1, the Commission does not reach the question of whether Blattner is also a ‘desng,nated
independent contractor” under the second clause of section 41.1(a).

¢ 30 C.F.R. § 41.1(b) defines “person” as “any individual, sole proprietor, partnership,
association, corporation, {irm, subsidiary of a corporation, or other organization.”

7 The Commission is bound by the terms of the Mine Act to apply the substantial
evidence test when reviewing an administrative law judge’s factual determinations. 30 U.S.C.
§ 823(d)(2)(A)(ii)(I). “Substantial evidence” means “such relevant evidence as a reasonable
mind might accept as adequate to support [the judge’s] conclusion.” Rochester & Pittsburgh
Coal Co.,11 FMSHRC 2159, 2163 (November 1989) (quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)). While we do not lightly overturn a judge’s factual findings
and credibility resolutions, neither are we bound to affirm such determinations if only slight or
dubious evidence is present to support them. See, e.g., Krispy Kreme Doughnut Corp. v. NLRB,
732 F.2d 1288, 1293 (6th Cir. 1984); Midwest Stock Exchange, Inc. v. NLRB, 635 F.2d 1255,
1263 (7th Cir. 1980). We are guided by the settled principle that, in reviewing the whole record,
an appellate tribunal must also consider anything in th