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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

September 7, 2000
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. . Docket Nos. LAKE 96-45-RM
: LAKE 96-65-RM
AKZO NOBEL SALT, INC. : LAKE 96-66-RM
- LAKE 96-80-RM

BEFORE: Jordan, Chairman; Riley, Verheggen, and Beatty, Commissioners

ORDER
BY: THE COMMISSION

In this consolidated civil penalty and contest proceeding, arising under the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (1994), the Commission reversed the
decision of Administrative Law Judge George Koutras to vacate a citation issued to Akzo Nobel
Salt, Inc. (“Akzo”), charging a violation of the two-escapeway requirement of 30 C.F.R.
§ 57.11050(a): 21 FMSHRC 846 (Aug. 1999). A Commission majority held that the operator,
by failing to provide two escapeways at all times when miners were underground, had violated
the plain terms of the regulation. Id. at 853 (Chairman Jordan and Commissioner Riley), 864
(Commissioner Marks). Commissioners Verheggen and Beatty, dissenting in separate opinions,
disagreed that the regulation had the plain meaning ascribed to it by the majority. Id. at 865-69
(Commissioner Verheggen), 870-74 (Commissioner Beatty).

In Akzo Nobel Salt, Inc. v. FMSHRC, 212 F.3d 1301 (D.C. Cir. 2000), the D.C. Circuit
overturned the Commission majority’s decision, holding that the regulation does not
unambiguously require that two escapeways be functional at all times when miners are
underground. Id. at 1303. The Court remanded the case so that the Commission could secure
from the Secretary an “authoritative interpretation” of section 57.11050 and apply standard
deference principles to that interpretation. /d. at 1305.

After issuance of the court’s mandate, the Secretary vacated the underlying citation and
on July 26, 2000, filed a motion to dismiss this case as moot. Akzo did not file an opposition to
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the motion. In her motion, the Secretary stated that the “authoritative interpretation” the court
required of her was contained in Program Policy Letter No. POO-IV-2, which took effect July 31,
2000. Mot. at 2.

In light of the foregoing, the Secretary’s motion is granted and this case is dismissed.

Do, 2 Wrle

Mary Lul cn;t.{an Chmmﬂaﬁ

pene R —

James C. Riley, Commissioner

ot € Yals

Theodore F. Verheggen, Commjésiongr

Robert H. Beatty, Jr., Commissioner /
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Patton Boggs LLP
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Washington, D.C. 20037
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

September 11, 2000

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. WEST 2000-470-M
A.C. No. 24-02070-05504
JOHN RICHARDS CONSTRUCTION

BEFORE: Jordan, Chairman; Riley, Verheggen, and Beatty, Commissioners

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (1994) (“Mine Act”). On June 30, 2000, the Commission received from
John Richards Construction (“Richards™) a request to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a). The Secretary of Labor does not oppose the motion for relief filed by Richards.

Under section 105(a) of the Mine Act, an operator has 30 days following receipt of the
Secretary of Labor’s proposed penalty assessment within which to notify the Secretary that it
wishes to contest the proposed penalty. If the operator fails to notify the Secretary, the proposed
penalty assessment is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In his request, Richards asserts that he never received a copy of the proposed assessment.
Mot. at 1-2. Richards states that he was not aware of the proposed penalty and would have
appealed it along with all other penalties he has appealed. /d. at 2. Richards requests an
opportunity for a hearing on this penalty assessment. /d.

We have held that, in appropriate circumstances and pursuant to Fed. R. Civ. P. 60(b), we
possess jurisdiction to reopen uncontested assessments that have become final by operation of
section 105(a). See, eg., Kenamerican Resources, Inc., 20 FMSHRC 199, 201 (March 1998);
Jim Walter Resources, Inc., 15 FMSHRC 782, 786-89 (May 1993). We have also observed that
default is a harsh remedy and that, if the defaulting party can make a showing of adequate or
good cause for the failure to timely respond, the case may be reopened and appropriate
proceedings on the merits permitted. See Coal Preparation Servs., Inc., 17 FMSHRC 1529,
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1530 (Sept. 1995). In accordance with Rule 60(b)(1), we have previously afforded a party relief
from a final order of the Commission on the basis of inadvertence or mistake. See National Lime
& Stone, Inc., 20 FMSHRC 923, 925 (Sept. 1998); Peabody Coal Co., 19 FMSHRC 1613, 1614-
15 (Oct. 1997); Stillwater Mining Co., 19 FMSHRC 1021, 1022-23 (June 1997); Kinross
DeLamar Mining Co., 18 FMSHRC 1590, 1591-92 (Sept. 1996).

On the basis of the present record, we are unable to evaluate the merits of Richards’
position. While Richards.claims that he did not receive the proposed penalty assessment, the
reasons for, and circumstances surrounding that alleged non-receipt are not clear from the record.
In the interest of justice, we remand the matter for assignment to a judge to determine whether
Richards has met the criteria for relief under Rule 60(b). See, e.g., Bauman Landscape, Inc., 22
FMSHRC 289, 290 (Mar. 2000) (remanding where operator claimed it did not receive penalty
assessment and that the return receipt was not signed by him); Warrior Investment Co., Inc., 21
FMSHRC 971, 973 (Sept. 1999) (remanding where operator did not provide any explanation for
alleged non-receipt of proposed penalty assessment); Harvey Trucking, 21 FMSHRC 567 (June
1999) (remanding to a judge where the operator did not receive the proposed penalty assessment
because delivery was unsuccessful for no known reason). If the judge determines that such relief
is appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700.

Lo, Lo Vil

Mar{x Lu J 9(dan Chmé\‘an

James C. Riley, Commissioner J/

Tl £ Vit

Theodore F. Verheggen, Co 1 1oner

T 2 S

Robert H. Beatty, Jr., Commissiony
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

September 15, 2000
SECRETARY OF LABOR,

MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) 4 Docket Nos. SE 99-101-RM
. SE 99-102-RM
v. - SE 99-103-RM
: SE 99-104-RM
NOLICHUCKEY SAND : SE 99-105-RM
COMPANY, INC. 3 SE 99-106-RM

BEFORE: Jordan, Chairman; Riley, Verheggen, and Beatty, Commissioners
DECISION
BY THE COMMISSION:

This contest proceeding arises under the Federal Mine Safety and Health Act of 1977, 30
U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”). At issue is the decision of Administrative
Law Judge Avram Weisberger to affirm six citations issued to Nolichuckey Sand Company
(“Nolichuckey”) alleging violations of 30 C.F.R. § 56.14109(a)." 21 FMSHRC 681 (June 1999)
(ALJ). The Commission granted Nolichuckey’s petition for discretionary review challenging the
decision. For the reasons that follow, we vacate the judge’s decision and remand for further
consideration.

' 30 C.F.R. § 56.14109, entitled “Unguarded conveyors with adjacent travelways,”
provides in pertinent part:

Unguarded conveyors next to the travelways shall be equipped
with — (a) Emergency stop devices which are located so that a
person falling on or against the conveyor can readily deactivate the
conveyor drive motor; or (b) Railings which — (1) Are positioned
to prevent persons from falling on or against the conveyor; . . . and
(3) Are constructed and maintained so that they will not create a
hazard.
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Fac kero

Nolichuckey operates a sand and gravel pit in Greenville, Tennessee. Notice of Contest;
Tr. 15-17. At Nolichuckey’s pit, loaders mine sand and gravel, which is then transported by haul
trucks to a crusher. Tr. 16-17. The material is then processed and transported along a series of
belts throughout the facility. Tr. 17. Platforms are located alongside all the belts and are traveled
by miners when they conduct routine inspections and maintenance of the belts. Tr. 45, 48-49,
134-36. Some of Nolichuckey’s belts are supported by structures called trusses, which measure
24-inches above the adjacent platform. Tr. 39-40, 141; Ex. C-1. These conveyors are equipped
with handrails situated between the belts and the adjacent maintenance platforms. Ex. C-1. The
handrails on these belts measure 42 inches above the platforms and extend higher than the belts.
Ex. C-1; Tr. 155-56. Other belts at Nolichuckey’s pit are supported by trusses measuring 42-
inches above the adjacent platforms. Tr. 39, 43, 140; Ex. C-1. These higher belts are between 50
to 54 inches above the maintenance platforms, and extend between 8 and 12 inches above the
tops of the trusses. Gov’t Exs. 1-12; Ex. C-1. Unlike the belts supported by 24-inch trusses, the
higher belts have no separate railing along the platforms. Gov’t Exs. 1-12; Ex. C-1.

On January 19, 1999, Elton Hobbs, an inspector with the Department of Labor’s Mine
Safety and Health Administration (“MSHA”), inspected Nolichuckey’s pit. 21 FMSHRC at 682;
Tr. 20. He observed that the conveyor belts supported by 42-inch high trusses did not have either
stop cords or railings, and he discussed these conditions with foreman Jerry Knight and Thomas
Anthony Bewley, Nolichuckey’s president. 21 FMSHRC at 682; Tr. 21. Bewley told Inspector
Hobbs that MSHA had previously informed him that if conveyors were supported by 42-inch
structures, such as the higher belts at Nolichuckey’s pit, they did not need to have railings or stop
cords. 21 FMSHRC at 682; Tr. 22, 24-27. Hobbs then spoke with his supervisor, Larry Nichols,
who instructed him to allow Nolichuckey to come into compliance, and not to issue any citations.
21 FMSHRC at 682; Tr. 24. Bewley did not agree to install stop cords or railings on the higher
belts. 21 FMSHRC at 682; Tr. 27. When Hobbs returned on January 28, he discovered that
Nolichuckey had not provided railings or stop cords. 21 FMSHRC at 682; Tr. 27-28, 49-50.
Consequently, he issued six citations based on the lack of stop cords or railings on the higher
belts. Tr. 27-28. Nolichuckey contested the citations, and the matter proceeded to hearing before
Judge Weisberger.

In affirming all six citations, the judge concluded that the platforms in question were
“travelways” because they were “regularly used” by miners to inspect and maintain the belts, and
therefore the belts alongside them were required to have guards. 21 FMSHRC at 683-84. He
rejected Nolichuckey’s contention that MSHA'’s prior enforcement position permitting the cited
conditions to exist without citation estopped it from issuing the instant citations. /d. at 684. The
judge also stated that the belt structure itself did not constitute a guard and therefore did not place
Nolichuckey in compliance with the standard. /d. at 685. Finally, the judge found that the
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operator’s diminution of safety argument was not available because it had not fulfilled the
prerequisite of filing a petition for modification. /d.

II.

Disposif

Nolichuckey points to conflicting testimony among the Secretary’s witnesses regarding
the minimum belt height above which no guards or stop cords are required, and argues that there
is no “published MSHA policy to inform mine operators of their responsibilities by providing
specific measurement guidance.” Amended PDR at 3. The operator claims that the cited
maintenance platforms are not “travelways” because they are not regularly used to go from one
place to another, and that section 56.14109 is therefore inapplicable. PDR at 1; Amended PDR
at 4-6. Nolichuckey further maintains that the judge’s interpretation of section 56.14109 is
erroneous because it goes beyond the plain meaning of the regulation. Amended PDR at 7. The
operator submits that it lacked notice that MSHAs interpretation of the standard covered
maintenance platforms next to conveyors. Amended PDR at 4, 6-7. Nolichuckey also argues
that the Secretary should be estopped from requiring compliance because her newly articulated
policy is contrary to her longstanding enforcement policy. Id. at 8. Finally, Nolichuckey claims
that the judge erred in refusing to consider its argument that compliance with section 56.14109
would have diminished safety. PDR at 1; Amended PDR at 6.

The Secretary responds that “the evidence in this case supports and indeed compels the
conclusion that 42-inch structures are ‘unguarded.”” S. Br. at 14. The Secretary also argues that
the judge properly interpreted the term “travelway” to include the cited catwalks. Id. at 8-18.
The Secretary maintains that Nolichuckey had adequate notice of her interpretation of section
56.14109. Id. at 18-23. Finally, the Secretary submits that Nolichuckey’s argument that
compliance with section 56.14109 would create a greater hazard should be rejected because the
operator did not first file a petition for modification. Id. at 23-28.

A | i ion 56.14109

On its face, section 56.14109 contains two threshold requirements which must be -
satisfied before the regulation’s specific requirements apply. First, the cited conveyor belt must
be next to a “travelway.” Second, the conveyor belt must be “unguarded.”

1. Meaning of “Travelway”

The “language of a regulation . . . is the starting point for its interpretation.” Dyer v.
United States, 832 F.2d 1062, 1066 (9th Cir. 1987) (citing Consumer Prod. Safety Comm'n v.
GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)). Where the language of a regulatory provision is
clear, the terms of that provision must be enforced as they are written unless the regulator clearly
intended the words to have a different meaning or unless such a meaning would lead to absurd
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results. See id.; Consolidation Coal Co., 15 FMSHRC 1555, 1557 (Aug. 1993); Utah Power &
Light Co., 11 FMSHRC 1926, 1930 (Oct. 1989). It is only when the meaning is ambiguous that
deference to the Secretary’s interpretation is accorded. See Udall v. Tallman, 380 U.S. 1, 16-17
(1965) (finding that reviewing body must “look to the administrative construction of the
regulation if the meaning of the words used is in doubt”) (quoting Bowles v. Seminole Rock &
Sand Co., 325 U.S. 410, 413-14 (1945)); Exportal Ltda. v. United States, 902 F.2d 45, 50 (D.C.
Cir. 1990) (“Deference . . . is not in order if the rule’s meaning is clear on its face.”), quoting
Pfizer, Inc. v. Heckler, 735 F.2d 1502, 1509 (D.C. Cir. 1984).

We have held that the meaning of a broadly-worded regulation may be determined from
its plain language. For instance, in Austin Power, Inc., the Commission held that “[a] plain
reading of [30 C.F.R. §] 77.1607(g)* reveals that it does not limit the protection it affords to any
particular class of persons . . . . Rather the standard protects all persons within the potential zone
of danger from all reasonably foreseeable hazards resulting from the starting or moving of the
equipment.” 9 FMSHRC 2015, 2019 (Dec. 1987). In Inland Steel Coal Co., we held that the
plain language of a regulation which provides that “each operator of an underground coal mine
shall . . . provide bathing facilities . . . for the use of the miners at the mine” extended not only to
miners working underground, but also to miners working on the surface at underground mines.

4 FMSHRC 1218, 1221-22 (July 1982).

The judge’s decision upholding MSHA’s treatment of the maintenance platforms as
“travelways” under section 56.14109 is consistent with a plain meaning application of that term.
As applied in 30 C.F.R. Part 56, Subpart M, “travelway” is defined as “[a] passage, walk, or way
regularly used or designated for persons to go from one place to another.” 30 C.F.R. § 56.14000.
Nolichuckey does not dispute that the cited maintenance platforms were located adjacent to
conveyors, that each platform constituted “a passage, walk, or way,” or that the platforms were
regularly used by miners to inspect and maintain the belts. Tr. 135-36. Moreover, despite
Nolichuckey’s insistence that the cited maintenance platforms do not go from one place to
another, the plain language of the regulation does not limit the definition of the word “place” to
another section of the mine. In this regard, the Commission has looked to the ordinary meaning
of terms not defined by statute or regulation. See Peabody Coal Co., 18 FMSHRC 686, 690
(May 1996) (applying dictionary definition of term not defined in statute), aff’d, 111 F.3d 963
(D.C. Cir. 1997) (table). “Place” is broadly defined as ““a particular portion of a surface.”
Webster’s Third New Int’l Dictionary 1727 (1993). Because the end of the platform is a
particular portion of the platform, and also a particular portion of the mine, we believe that the
end of a maintenance platform may properly be treated as a “place” under the ordinary meaning
of that broad term. Therefore, the platforms fit squarely within the definition of travelways.
Furthermore, given the explicit aim of section 56.14109 to prevent injury to miners working near
conveyors, we see no indication that the rulemakers intended to implicitly exclude conveyors
adjacent to maintenance platforms from the regulation’s coverage merely because there are no

2 30 C.F.R. § 77.1607(g) provides, in pertinent part: “Equipment operators shall be
certain . . . that all persons are clear before starting or moving equipment.”
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exits on the other ends of the platforms. This is particularly so where, as here, miners have to
traverse the platforms and then make a return trip, thereby doubling their exposure to the
conveyor hazards section 56.14109 is expressly designed to prevent.’

Courts have held that an agency’s interpretation may be permissible but nevertheless fail
to provide the notice required to support imposition of a civil penalty. See General Elec. Co. v.
EPA, 53 F.3d 1324, 1333-34 (D.C. Cir. 1995); Phelps Dodge Corp. v. FMSHRC, 681 F.2d 1189,
1193 (9th Cir. 1982). Where the imposition of a civil penalty is at issue, considerations of due
process “prevent[] . . . deference [to an agency’s interpretation] from validating the application of
a regulation that fails to give fair waming of the conduct it prohibits or requires.” Gates & Fox
Co. v. OSHRC, 790 F.2d 154, 156 (D.C. Cir. 1986) (citations omitted).

We find no merit in Nolichuckey’s assertion that it lacked notice that its platforms were
“travelways” under the Secretary’s regulation. The Commission has held that, where “the
meaning of a standard is clear based on its plain language, it follows that the standard provided
the operator with adequate notice of its requirements.” LaFarge Constr. Materials, 20 FMSHRC
1140, 1144 (Oct. 1998); see also Bluestone Coal Corp., 19 FMSHRC 1025, 1029 (June 1997)
(holding that adequate notice provided by unambiguous regulation). Accordingly, because the
meaning of “travelway” as defined in section 56.14000 and as applied to Nolichuckey’s
maintenance platforms by section 56.14109 is clear from the plain language of the regulations, it
follows that the standard itself provided Nolichuckey with notice of its meaning.*

2. ing of ded”

In this case, the Secretary issued citations alleging violations of section 56.14109 because
she determined that the conveyors supported by 42-inch trusses were unguarded. Tr. 44 (Hobbs

3 In support of its claim that the cited maintenance platforms are not “travelways” within
the definition set forth in section 56.14000, Nolichuckey cites several unreviewed administrative
law judge decisions. Amended PDR at 5. Commission Procedural Rule 72, 29 C.F.R.

§ 2700.72, provides that unreviewed administrative law judge decisions are not precedent
binding upon the Commission. See Capitol Aggregates, 2 FMSHRC 1040, 1041 n.1 (May
1980). In any event, the cases Nolichuckey relies on are readily distinguishable from the instant
matter. See Magma Copper Co., 1 FMSHRC 837, 857 (July 1979) (holding that the cited area
did not constitute a “travelway” because it was not regularly used); Consolidation Coal Co., 8
FMSHRC 1946, 1958 (Dec. 1986) (same); Tide Creek Rock, Inc., 18 FMSHRC 390, 410 (Mar.
1996) (holding that work platform was not a walkway because it was an employee work station
and was not used to go from one place to another or to gain access to equipment).

* Commissioner Riley believes that the term “travelway” is ambiguous, but would affirm
the judge’s treatment of the cited platforms as travelways based on his belief that the Secretary’s
interpretation is reasonable. However, he has concerns about whether Nolichuckey was on
notice of the Secretary’s interpretation.
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testiﬁriﬁg that he determined that the cited conveyors were unguarded). However, we are unable
to discern the basis for this determination. '

The term “unguarded” is not defined in 30 C.F.R. Part 56, Subpart M. Moreover, nothing
in the legislative history of section 56.14109 provides guidance in determining whether the cited
conveyors should be considered unguarded. In the course of defending the instant citation, the
Secretary offered several explanations for how she decided whether a conveyor was unguarded.
In describing the circumstances under which they would not issue citations for violations of
section 56.14109, the Secretary’s witnesses failed to present a coherent interpretation of when a
belt is considered “guarded.”

For instance, Inspector Hobbs testified that “if a conveyor is high enough to where it
doesn’t create a hazard, then a railing or stop cord does not have to be provided.” Tr. 70.
Furthermore, the Secretary stipulated that previous inspectors had treated all of Nolichuckey’s
belts as complying with the standard because the belts were equipped with 42-inch trusses. Tr.
22, 24-26. The Secretary’s Program Policy Manual, however, states that the conveyor
installation or framework cannot be considered an allowable guard even though it may conform
to the standard railing height of 42 inches. IV MSHA, U.S. Dep’t of Labor, Program Policy
Manual, Part 56/57, at 55a-55b (1991). Is a higher framework an allowable guard? Testimony
from the Secretary’s witnesses seemed to indicate it could be. Hobbs estimated that a conveyor
located seven feet above a walkway would not require stop cords or guarding. Tr. 70-71.
Nichols stated that “[a]nything above head high then we’d have a possibility it wouldn’t be a
violation.” Tr. 125. He admitted, however, that a problem with a head-high exception is that it
implicitly requires different belt heights depending on the height of the individual on the
platform. Tr. 126-27.

The D.C. Circuit has stated that, when interpreting an ambiguous regulation, deference is
normally owed to the Secretary’s litigation position before the Commission. 4kzo Nobel Salt,
Inc. v. FMSHRC, 212 F.3d 1301, 1304 (D.C. Cir. 2000). The Supreme Court has upheld the
government’s interpretation of a regulation, even where it had articulated a prior inconsistent
interpretation. See Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 515-18 (1994). However,
courts defer to agency interpretations of ambiguous regulations first put forward in the course of
litigation only where they “reflect the agency’s fair and considered judgment on the matter in
question.” Auer v. Robbins, 519 U.S. 452, 462 (1997); accord Akzo, 212 F.3d at 1304.

The Secretary’s failure to advance any consistent interpretation of “unguarded” suggests
that she has in fact never grappled with — and thus never exercised considered judgment over —
the regulation’s ambiguity. Therefore, we do not pass on the permissibility of any of the
interpretations advanced at the hearing. Instead, we remand for the judge to secure from the
Secretary an “authoritative interpretation” of what constitutes an unguarded conveyor within the
meaning of section 56.14109. See Akzo, 212 F.3d at 1305. Upon obtaining the Secretary’s
interpretation, we direct the judge to apply traditional principles of regulatory interpretation to
determine if the Secretary’s interpretation is reasonable and entitled to deference. See Secretary
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of Labor v. Western Fuels-Utah, Inc., 900 F.2d 318, 321 (D:C. Cir. 1990) (“agency’s
interpretation of its own regulation is ‘of controlling weight unless it is plainly erroneous or
inconsistent with the regulation’” (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. at
414) (other citations omitted).’

Separate from the question of whether to accord deference to the Secretary’s
interpretation of an unguarded conveyor is whether the operator was on notice of the regulation’s
requirements. However, because we do not know what the Secretary’s interpretation of the
regulation is or what it requires, we cannot address at this juncture the issue of whether
Nolichuckey was afforded notice that its maintenance platforms were unguarded within the
meaning of section 56.14109. After obtaining the Secretary’s interpretation, the judge on remand
must decide whether the operator was on notice of the regulation’s requirements. In addressing
the notice issue, the judge must also reconcile the Secretary’s claim that Inspector Hobbs
provided actual notice to the operator, with her claim that it is unreasonable for operators to rely
on the oral assertions of MSHA inspectors when applicable regulations and government manuals
provide notice of the operator’s obligations. S. Br. at 21-22.

B. Stop Cord or Railing Requirements

If the initial conditions of section 56.14109 are present, the plain terms of the regulation
require the installation of either guard railings or stop cords. The standard, which states that
conveyors falling under the standard must be equipped with “(a) [e]mergency stop devices . . . or
(b) [r]ailings™ is plainly disjunctive. In his analysis, the judge focused solely on the guard rail
requirement of the standard. While he discussed in the fact section of his opinion the possibility
of compliance through installation of stop cords, he failed to address in his analysis the
possibility that compliance could be achieved through installation of stop cords. See 21
FMSHRC 684-85. We also observe that the operator nowhere claims that installation of stop
cords, if required by the regulation, would pose a safety hazard. If on remand the judge finds that
the threshold requirements of section 56.14109 existed, he must examine both the stop cord and
railing compliance options set forth in subsections (a) and (b) of the standard.

C. Estoppel

The Commission has held that the estoppel defense is not ordinarily available against the
government. King Knob Coal Co., 3 FMSHRC 1417, 1421 (June 1981). Furthermore, the
Commission has held that an inconsistent enforcement pattern by its inspectors does not estop
MSHA from proceeding under an interpretation of the standard that it concludes is correct. U.S.

° Commissioner Verheggen believes that, for the reasons set forth in his dissent in
Cyprus Cumberland Resources Corp., 21 FMSHRC 722, 737-38 (July 1999), the relevant
question here and on remand is whether ““we will accord special weight to the Secretary’s view
of the [Mine] Act and the standards and regulations [she] adopts under them’” (quoting Helen
Mining Co., 1 FMSHRC 1796, 1801 (Nov. 1979)).
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Steel Mining Co., 15 FMSHRC 1541, 1546-47 (Aug. 1993) (“[T]he fact that U.S. Steel was not
cited prior to July 1990 for failing to conduct weekly examinations of the items cited . . . isnot a
viable defense to liability.”); U.S. Steel Mining Co., 10 FMSHRC 1138, 1142 (Sept. 1988); Bulk
Transp. Servs., 13 FMSHRC 1354, 1361 n.3 (Sept. 1991). Consistent with our prior approach to
estoppel claims against the government, we hold that previous inspectors’ representations about
the requirements of section 56.14109 did not estop MSHA from issuing the instant citations
against Nolichuckey.

1.
Conclusion

For the foregoing reasons, we vacate the judge’s determination that Nolichuckey violated
section 56.14109 and remand with instructions that the judge obtain from the Secretary a
definitive interpretation of what constitutes an unguarded conveyor, and for further consideration
consistent with this decision.

& Wl

LuJo an, Ch

mcgw\

James C. Riley, Commissioner

’722.15. %/.7,,/

Theodore F. Verheggen, Commisstefier

Robert H. Beatty, Jr., Cornmissione/
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

September 19, 2000

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. PENN 98-15-R

RAG CUMBERLAND
RESOURCES CORPORATION'

BEFORE: Jordan, Chairman; Riley, Verheggen and Beatty, Commissioners

DECISION

BY: Jordan, Chairman; Riley, and Beatty, Commissioners

In this contest proceeding arising under the Federal Mine Safety and Health Act of 1977,
30 U.S.C. § 801 et seq. (1994) (“Mine Act” or “Act”), Administrative Law Judge Jerold Feldman
issued a Decision on Remand concluding that, between the time that the Department of Labor’s
Mine Safety and Health Administration (“MSHA”) issued an order to Cyprus Cumberland
Resources Corporation (“Cyprus”) pursuant to section 104(d)(1) of the Mine Act, 30 U.S.C.
§ 814(d)(1), and the time that it issued a subsequent section 104(d)(2) order, MSHA had
conducted an inspection of the Cumberland Mine which disclosed no similar violations within
the meaning of section 104(d)(2) of the Mine Act.? 21 FMSHRC 1112 (Oct. 1999) (ALJ). The

! Cyprus moved to amend the caption in this case to reflect the substitution of its new
parent company, RAG Cumberland Resources Corporation. In an order dated June 15, 2000, we
granted that motion. In this decision, we refer to Cyprus as the entity against whom enforcement
action was taken, and as the party filing a response brief with the Commission.

2 Section 104(d)(2) provides:

If a withdrawal order with respect to any area in a coal or
other mine has been issued pursuant to paragraph (1), a withdrawal
order shall promptly be issued by an authorized representative of
the Secretary who finds upon any subsequent inspection the
existence in such mine of violations similar to those that resulted in
the issuance of the withdrawal order under paragraph (1) until such
time as an inspection of such mine discloses no similar violations.
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Commission granted the Secretary’s petition for discretionary review challenging the judge’s
decision. For the reasons that follow, we reverse the judge’s decision.

L
and ound

The background facts in this proceeding are fully set forth in the Commission’s initial
decision in this case, Cyprus Cumberland Resources Corp., 21 FMSHRC 722 (July 1999)
(“Cumberland I'’), and are summarized here. Cyprus operates the Cumberland Mine, an
underground bituminous coal mine near Waynesburg, Pennsylvania. /d. at 723. The mine
receives four regular AAA inspections,’ which are conducted quarterly beginning on October 1
of each year. Id. MSHA assigns two inspectors on a full-time basis to conduct each quarterly
inspection, which usually takes the full quarter to complete. Id. The assigned inspectors are
assisted by other inspectors. Id. As a result, there is essentially a continuous presence at the
mine of at least two inspectors. /d.

On June 18, 1997, during the third quarterly inspection, MSHA Inspector Thomas
McCort, assigned to conduct the regular inspection, issued to Cyprus a section 104(d)(1) order
for a significant and substantial (“S&S”) and unwarrantable violation of a preshift examination
standard.® /d. On September 24, during the fourth quarter, Inspector Victor Patterson, who was
assigned to conduct the regular inspection, issued a section 104(a) citation for a violation of a
roof control standard, 30 C.F.R. § 75.202. Id. at 724. The next day, on September 25, Inspector
Patterson issued a section 104(d)(2) withdrawal order alleging an S&S and unwarrantable
violation of the same roof control regulation when he discovered that the hydraulic jack, which
had been used to abate the cited condition, had been removed, and there were indications that
miners had worked under an area of unsupported roof. Id. The fourth quarterly regular
inspection concluded on the next day, September 26, when the 60 West Mains haulage was
inspected. Id.

The 60 West Mains haulage is approximately 4,200 feet long and has been the primary
route of travel into and out of the mine since 1983. /d. Between June 18 and September 25,

* A regular AAA inspection is a “[s]afety and [h]ealth [iJnspection of an entire mine.”
MSHA, U.S. Dep’t of Labor, MSHA Handbook Series, Coal General Inspection Procedures, at
8-1 (Sept. 1995).

4 The S&S terminology is taken from section 104(d)(1) of the Act, which distinguishes as
more serious any violation that “could significantly and substantially contribute to the cause and
effect of a . . . mine safety or health hazard.” 30 U.S.C. § 814(d)(1). The unwarrantable failure
terminology is also taken from section 104(d)(1) of the Act, which establishes more severe
sanctions for any violation that is caused by “an unwarrantable failure of [an] operator to comply
with . . . mandatory health or safety standards.” Id.
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inspectors traveled through the area “many times,” or approximately 60 or more round trips. /d.
The inspectors traveled on the tracks by closed mantrips, which travel approximately 15 to 20
miles per hour (“mph”), and by open jeeps, or “crickets,” which travel approximately 10 to 12
mph. /d.

Cyprus challenged the section 104(d)(2) order and the matter proceeded to hearing before
Judge Feldman. During the hearing, Cyprus stipulated that it had violated the roof control
standard on September 25, and that the violation was S&S and had been caused by its
unwarrantable failure. /d. The parties also stipulated that the issue before the judge was whether
an inspection disclosing no similar violations, i.e., an intervening “clean inspection” of the mine,
had occurred between the time that the section 104(d)(1) order was issued on June 18, and the
section 104(d)(2) order was issued on September 26. /d. They agreed that if the Secretary failed
to prove the absence of an intervening clean inspection, the disputed section 104(d)(2)
withdrawal order should be modified. /d.

In his initial decision, the judge concluded that there had been an intervening clean
inspection between the issuance of the 104(d)(1) and 104(d)(2) orders. 20 FMSHRC 285, 294
(Mar. 1998). The judge reasoned that the purpose of an intervening inspection is to disclose
whether additional violations caused by unwarrantable failure exist, and that such violations are
generally more readily detectible. /d. He noted that, between the time that the 104(d)(1) and
104(d)(2) orders were issued, all areas of the mine had been inspected as part of a regular
inspection except for the-60 West Mains haulage. /d. at 287. The judge determined that MSHA
inspectors’ repeated trips through the 60 West Mains haulage in addition to the regular inspection
that had occurred prior to September 25 constituted a clean inspection within the meaning of the
Act. Id. at 294. Accordingly, the judge modified the section 104(d)(2) order to a section
104(d)(1) citation. Id. at 295.

On review, a Commission majority vacated the judge’s decision and remanded the case.
21 FMSHRC at 728. The Commission concluded that the judge erred by relying on the
inspectors’ travel through the haulageway rather than examining any evidence of inspection
activity to determine whether the 60 West Mains haulage had been inspected. /d. at 727. The
Commission rejected the judge’s reasoning that the MSHA inspectors’ frequent travel through
the haulage constituted an inspection because it would disclose unwarrantable violations, which
he considered more detectible. The majority found this was inconsistent with Commission
precedent holding that a clean inspection must be thorough and complete, rather than designed to
disclose only obvious violations. /d. The Commission also disagreed with the judge’s
underlying premise, reasoning that unwarrantable violations may not be more immediately
apparent. /d. Consequently, the Commission remanded the case to the judge to determine
whether the Secretary met her burden of proving the absence of an intervening clean inspection
by examining evidence regarding any inspection activity in the haulage area during the relevant
time period. /d. at 728. The Commission specifically instructed the judge to examine a log
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maintained by Cyprus depicting all inspection activity at the mine, and to weigh it against other
evidence. Id.° '

On remand, the judge held that the Secretary failed to demonstrate that a clean inspection
had not occurred. 21 FMSHRC at 1118. He found that the Secretary correctly asserted there
were no entries in the log reflecting a regular or spot inspection of the 60 West Mains haulage.
Id. at 1114. The judge also noted that Cyprus did not contend that the log contained any entries
reflecting regular or spot inspections in that area, although it did state that the log showed that the
inspectors were in the 60 West Mains haulage area. Id. The judge also found that the evidence
was “equivocal” as to whether any inspector disembarked from a vehicle in the haulage during
the relevant time. Id. at 1116. The judge then applied the “reasonable person test,” and held that
it was unreasonable to conclude that mine inspectors who are familiar with the hazards of mining
would repeatedly travel through the haulage without ensuring that rib, roof, track and ventilation
conditions were safe. Id. at 1116-17. Accordingly, the judge reinstated his modification of the
section 104(d)(2) order to a section 104(d)(1) citation. Id. at 1118.

On review, the Secretary argues that the judge erred in finding that the Secretary
conducted a clean inspection of the mine during the relevant time period. S. PDR at2.® She
contends the judge failed to follow the Commission’s holding in Cumberland I that a clean
inspection must encompass a thorough and complete inspection, not simply one that reveals
obvious violations. /d. at 10. In addition, she argues that the judge’s “reasonable person”
approach is inconsistent with the Commission’s prior holding. Id. at 14-15.

Cyprus responds that the Secretary failed to meet her burden of proving that a clean
inspection did not occur between the issuance of the section 104(d)(1) order and the section
104(d)(2) order. C. Br. at 9. It maintains that the Secretary adduced no evidence of the specific
activities of nine of the ten inspectors who inspected the mine, and that Cyprus’ inspection log
only indicates the ultimate inspection destination of inspectors and does not show that the
inspectors did not inspect the 60 West Mains haulage. Id. at 10. Cyprus also contends that the
judge properly applied the “reasonable person” standard in evaluating the credibility of the
Secretary’s witnesses who testified there was no clean inspection, and that it would be improper
to overturn such credibility determinations. /d. at 14-18.

5 Commissioner Marks, concurring and dissenting in part, stated that he would have -
reversed the judge because, although he agreed that the judge had erred in concluding that an
inspector’s traveling through a haulageway constituted an inspection, he believed that the record
supported only the conclusion that, under applicable court and Commission precedent, no clean
inspection of the mine had occurred. Id. at 730. In his dissenting opinion, Commissioner
Verheggen would have affirmed the judge in result because he believed the Secretary failed to
meet her burden of proof. Id. at 735-37.

® The Secretary designated her petition for discretionary review as her brief.
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A.  General Principles

Section 104(d) creates a “chain” of increasingly severe sanctions that serve as an
incentive for operator compliance. See Naaco Mining Co., 9 FMSHRC 1541, 1545-46 (Sept.
1987). Under section 104(d)(1), if an inspector finds a violation of a mandatory standard during
an inspection, and finds that the violation is S&S and that it is also caused by unwarrantable
failure, he or she issues a citation under section 104(d)(1). That citation is commonly referred to
as a “section 104(d)(1) citation” or a “predicate citation.” See Greenwich Collieries, Div. of Pa.
Mines Corp., 12 FMSHRC 940, 945 (May 1990). If, during the same inspection or any
subsequent inspection within 90 days after issuance of the predicate citation, the inspector finds
another violation caused by unwarrantable failure to comply with a standard, he or she issues a
withdrawal order under section 104(d)(1), sometimes referred to as a “predicate order.”
Wyoming Fuel Co., 16 FMSHRC 1618, 1622 n.7 (Aug. 1994). If an inspector “finds upon any
subsequent inspection” a violation caused by unwarrantable failure, he or she issues a withdrawal
order for the violation under section 104(d)(2). 30 U.S.C. § 814(d)(2). The issuance of
withdrawal orders under section 104(d)(2) does not cease and an operator remains on probation
“until such time as an inspection of such mine discloses no similar violations.” 1d.; see Naaco, 9
FMSHRC at 1545.

Before the judge, the Secretary was required to prove the absence of a clean inspection by
a preponderance of the evidence. See Garden Creek Pocahontas Co., 11 FMSHRC 2148, 2152
(Nov. 1989); Consolidation Coal Co., 11 FMSHRC 966, 973 (June 1989). In describing the
preponderance of the evidence standard, the Commission has stated: “[t]he burden of showing
something by a ‘preponderance of the evidence,” the most common standard in the civil law,
simply requires the trier of fact ‘to believe that the existence of a fact is more probable than its
nonexistence.’”” In re: Contests of Respirable Dust Sample Alteration Citations, 17 FMSHRC
1819, 1838 (Nov. 1995), aff’'d sub nom. Secretary of Labor v. Keystone Coal Mining Corp., 151
F.3d 1096 (D.C. Cir. 1998), quoting Concrete Pipe and Prod. of California, Inc. v. Construction
Laborers Pension Trust for Southern California, 508 U.S. 602, 622 (1993).

The Commission has determined that, in order to prove the absence of a clean inspection,
the Secretary need not prove a negative. Kitt Energy Corp., 6 FMSHRC 1596, 1600 (July 1984),
aff’d sub nom. UMWA v. FMSHRC, 768 F.2d 1477 (D.C. Cir. 1985). Instead, we have suggested
that the Secretary may prove that an area remains to be inspected during the relevant time period
by presenting records of all inspections at the mine and the extent of those inspections. /d.

Contrary to Cyprus’ assertion, in meeting her burden of proving the absence of a clean

inspection, the Secretary was not required to submit “evidence from all of the inspectors who
traveled the haulage” that they did not inspect the 60 West Mains haulage. C. Br. at 11
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(emphasis added). Although in Cumberland I we noted that the Secretary may rely upon
inspectors’ direct or hearsay testimony in attempting to meet her burden of proving the absence
of a clean inspection, we did not suggest that the Secretary must prove her case by producing the
testimony of every inspector in the mine. 21 FMSHRC at 728 n.7. Rather, we explicitly stated
that the Secretary may rely upon a log depicting all inspection activity at the mine, such as that
admitted by Cyprus, and instructed the judge to consider Cyprus’s log as the central piece of
evidence in considering whether the Secretary met her burden.” Id. at 728. Thus, the Secretary’s
burden was to persuade the judge that it was more likely than not that a clean inspection did not
occur in the 60 West Mains through a combination of direct and circumstantial evidence.

Although the Commission instructed the judge on remand to consider all the record
evidence regarding inspections in the haulage including Cyprus’ log, and determine whether the
Secretary met her burden of proving the absence of an intervening clean inspection, the judge
failed to do so. Rather, the judge applied the “reasonable person test” to hold that, because the
inspectors traveled through the haulage numerous times, they must have made sure that certain
hazards did not exist. 21 FMSHRC at 1116. We reject this approach, which is inconsistent with
the Commission’s remand instructions.

The judge’s analysis in his remand decision is almost identical to his reasoning in the
initial decision, which the Commission did not accept. In his first decision he noted that “MSHA
inspectors had an opportunity to observe the rib and roof conditions and experience the track
conditions in the 60 West Mains haulage on a daily basis hundreds of times.” 20 FMSHRC at
294. Although the Commission made clear in Cumberland I that the judge erred by failing to
examine evidence of inspection activity in the haulage, and that an intervening clean inspection
must be “thorough and complete” (21 FMSHRC at 727), on remand the judge again neglected to
weigh all of the pertinent record evidence, and simply surmised that “it is unreasonable to
conclude that MSHA mine inspectors . . . would repeatedly travel an entry without ensuring there
are no hazardous rib, roof, or track conditions.” 21 FMSHRC at 1116.

7 As the Commission indicated in Kitt Energy, the Secretary maintains records of all
mine inspections in order to fulfill her statutory duties. 6 FMSHRC at 1600. Indeed, in Kitf the
Commission emphasized that “proper administration of the Mine Act requires that the Secretary
maintain a workable mine inspection record keeping system.” Id. at 1601. Although the
Secretary “[c]uriously” did not submit such records into evidence (see Cumberland I, 21
FMSHRC at 728 n.7), Cyprus introduced its own log, which, fortuitously for the Secretary, in
this case serves the same evidentiary purpose. See 29 Am Jur 2d Evidence § 158 at 185 (1994)
(“[A] party may be relieved of its burden of production if the necessary proof is introduced by his
adversary, and if such proof is sufficiently convincing and uncontroverted, the burden of
persuasion as well.”).
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Cyprus incorrectly asserts-that the judge applied the “reasonable person” standard in
evaluating the credibility of the Secretary’s witnesses, and that the Secretary is effectively
requesting the Commission to overturn credibility findings by the judge. C. Br. at 17. The judge
made no credibility findings regarding the statements of the ten inspectors and their supervisor,
nor could he, as most of the inspectors did not testify. See 9A Charles Alan Wright & Arthur R.
Miller, Federal Practice and Procedure § 2586, at 578 (2d ed. 1995) (“At a trial without a jury it
is for the trial judge to determine the credibility of the oral testimony given by the witnesses and
the weight to be accorded it” (emphasis added)).

Cyprus more accurately characterizes as an inference the judge’s conclusion that the
haulage was inspected. C. Br. at 15. As noted by Cyprus, in order to establish an inference there
must be a “rational connection between the evidentiary facts and the ultimate fact inferred,” and
the evidence must be evaluated for the reasonableness of the inference. Garden Creek
Pocahontas, 11 FMSHRC at 2152-53; Midwest Minerals, Inc., 12 FMSHRC 1375, 1378-79 (July
1990); C. Br. at 15. However, the judge’s inference that the inspectors’ frequent travel through
the haulage must have resulted in a clean inspection is not reasonable because it finds no support
in the record.

The judge simply theorized that “inspectors could have left their vehicles at any time if
they had observed any conditions that caused concern,” but points to no evidence that they
actually did so. 21 FMSHRC at 1116. Cyprus also fails to cite evidentiary support for the
judge’s conclusion. C. Br. at 14-16.

As we noted in Cumberland I, a thorough and complete inspection consists of several
components which the judge did not find were covered by the inspectors during their numerous
trips down the haulageway. For example, the Commission recognized that in order to inspect the
haulage, inspectors must examine, inter alia, any electrical installations in the area, cables,
wiring, switches, fire-fighting equipment, and manholes. 21 FMSHRC at 727 n.6. Furthermore,
in affirming the Commission’s Kitt Energy decision, the D.C. Circuit held that to find an
intervening clean inspection had occurred, all areas of a mine must have been thoroughly
inspected for violations, obvious or otherwise, and of any kind. 768 F.2d at 1480. In support,
the court keenly observed that:

many, if not most, safety hazards in a mine are neither
obvious nor even visible.

To cite some examples: To determine whether a
mine is complying with its roof control plan, an inspector
generally must consult a copy of that plan - merely walking
through the mine tells him nothing. To determine whether
there are unsafe concentrations of gases or dust an inspector
must employ special monitoring equipment. Likewise, an
electrical inspector may notice a mechanical violation that
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is out in the open, but an inspector examining a mine’s roof
support system is unlikely to open an electrical junction
box to see whether the wiring inside is safe.

Id. at 1479-80.

Consistent with the D.C. Circuit’s reasoning, we emphasize that mere travel through an
area of a mine, without evidence of a thorough and complete inspection, does not suffice to
support a finding that a clean inspection occurred. Thus, an inspector’s frequent travel through
an area may not be used as the sole basis to support an inference that he or she concluded that no
hazards existed and that, consequently, a clean inspection took place. Instead, evidence of
inspection activity in the haulage area during the relevant time period must be considered. Our
review of the record demonstrates that substantial evidence does not support the judge’s finding
that the haulage had been inspected.® Of special significance is the judge’s finding, which is
undisputed on review, that the log entries do not indicate that any regular or spot inspections took
place in the 60 West Mains. 21 FMSHRC at 1114; C. Br. at 10-12. Thus, this case comes to us
in a different stance than when it was first before the Commission, as the record now contains
this material finding that the Commission had requested the judge to make.

The relevance of this finding is apparent from the function of the log. In Cumberland I,
the Commission stated that Cyprus’ log “depict[ed] all inspection activity at the mine, including
both state and federal inspections.” 21 FMSHRC at 728 (emphasis added). That conclusion is
supported by the testimony of Robert Bohach, Cyprus safety manager, that the log provides “a
day-to-day running total of the number of inspectors. Basically what area of the mine or the
operations they have inspected.” Tr. 774-75. He stated that the log would show the inspector
visits from June 2, 1997 through September 29, 1997. Tr. 775. When asked what the “area
inspected” category on the log signified, Bohach replied that “[i]t’s just a brief generalization as
to what area of the mine the inspection party traveled to and did some portion of their
inspection.” Tr. 781-82. In light of this testimony, we disagree with Cyprus’ later assertion, in
its brief on appeal, not supported by any citation to the record, that the log “only indicates the
ultimate inspection destination of inspectors on particular days . . . [and] cannot be read to show
that the inspectors who traveled through the haulage did not inspect it.” C. Br. at 10-11.

® When reviewing an administrative law judge’s factual determinations, the Commission
is bound by the terms of the Mine Act to apply the substantial evidence test. 30 U.S.C.
§ 823(d)(2)(A)(1)(I). “Substantial evidence” means “such relevant evidence as a reasonable
mind might accept as adequate to support [the judge’s] conclusion.” Rochester & Pittsburgh
Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v. NLRB, 305
U.S. 197, 229 (1938)). In reviewing the whole record, an appellate tribunal must consider
anything in the record that “fairly detracts” from the weight of the evidence that supports a
challenged finding. Midwest Material Co, 19 FMSHRC 30, 34 n. 5 (January 1997) (quoting
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951)).
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Supporting the judge’s finding regarding Cyprus’ log, Inspector McCort made clear that
he had not inspected the haulage while traveling through it (Tr. 476), and that he did not inspect
the haulage after the May 5 third quarterly inspection. Tr. 501. Furthermore, although the judge
relied on the statement of Inspector Patterson that “it’s possible” he left his vehicle for closer
observation (21 FMSHRC at 1116), it is important to consider that testimony in context.
Patterson testified that before September 25, he had not conducted an inspection of the haulage
area. Tr. 287. Furthermore, when questioned about the difference between traveling through the
haulage and inspecting it, he stated “I didn’t stop and I didn’t do the things necessary to inspect
the haulage. Ijust traveled across it.” Tr. 288. When asked why the haulage was inspected on
September 26, he replied “[i]t’s what was left to do . . . It hadn’t been done yet.” Tr. 294-95.
Subsequently, the following interchange occurred on cross-examination:

Q: And all your trips into --- along the 60 west main’s haulage in July, August
and September, did you ever stop them to inquire about any conditions that
you saw as you came in?

A. I can’t remember doing that, sir.
Q. You might have done that?
A. It’s possible.

Tr. 301. Considered in its totality, the testimony of Inspector Patterson refutes the judge’s
conclusion that a clean inspection took place.’

Finally, we disagree with Cyprus’ assertion that the Secretary “cannot prevail because the
evidence does not preponderate in her favor; instead it is ‘equivocal’” as to whether any MSHA
inspector disembarked from a cricket or mantrip in the 60 West Mains haulage during the time in
question.” C. Br. at 13. Although the judge found that evidence regarding whether the
inspectors disembarked from their vehicles was equivocal (21 FMSHRC at 1116), this statement
is not the same as a finding that the totality of the Secretary’s evidence regarding the absence of a
clean inspection was equivocal. In any event, even if the evidence showed that an inspector
disembarked, this by itself would be insufficient to rebut the Secretary’s claim that no complete
and thorough inspection had occurred. See UMWA v. FMSHRC, 768 F.2d at 1479-80
(inspector’s mere physical presence does not qualify as a “clean inspection.”).

? In this regard, this case is distinguishable from U.S. Steel Corp., 6 FMSHRC 1908
(Aug. 1984), in which the Commission reversed the judge’s decision finding the absence of an
intervening clean inspection. In that case, the inspector offered testimony which the judge
acknowledged was “possibly conflicting,” including the statement that “I have covered the entire
facility, yes.” Id. at 1914.
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Taking into account Cyprus’ log and the inspectors’ testimony, we hold that substantial
evidence does not support the judge’s finding that the 60 West Mains haulage was inspected
between June 18 and September 25.

L
Conclusion

For the foregoing reasons, we reverse the judge’s decision and reinstate the section

104(d)(2) order.

M&y Lul g{'dan, Chaﬁ'nan

James C. Riley, Commissioner 5/'

d———? Jnse it
N W’m“ 7 .
: 7

Robert H. Beatty, Jr., Commissioner
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Commissioner Verheggen, dissenting:

In my dissent in Cyprus Cumberland Resources Corp., I concluded that “the Secretary
failed to meet her burden of proof,” and I affirmed in result the judge’s finding of no violation.
21 FMSHRC 722, 735 (July 1999) (“Cumberland I’). 1 find nothing has changed now that this
case has returned to the Commission after being remanded to the judge. Nevertheless, my
colleagues have decided to reverse the judge. I disagree with their decision, and therefore
dissent.

I based my dissent in Cumberland I on the fact that the Secretary failed to adduce “proof
that an intervening clean inspection [had] not occurred” in the 60 West Mains, as required by Kizz
Energy Corp., 6 FMSHRC 1596, 1600 (July 1984), aff’d sub nom. UMWA v. FMSHRC, 768 F.2d
1477 (D.C. Cir. 1985). As I stated before, “under Kizz, the Secretary is required to maintain
detailed records of inspections, and to adduce these records in some fashion when defending the
validity of a section 104(d)(2) order.” 21 FMSHRC at 735. Never in these proceedings has the
Secretary adduced any such records. See id., majority opinion at 728 n.7 (“Curiously, the
Secretary failed to admit any records depicting how much of the Cumberland Mine had been
subject to inspections, other than regular inspections, since issuance of the section 104(d)(1)
order on June 18.”).

In reversing the judge, my colleagues seize on the judge’s finding that entries made in an
inspection log maintained by Cyprus “do not indicate that any regular or spot inspections took
place in the 60 West Mains.” Slip op. at 8, citing 21 FMSHRC at 1114. I find, however, that the
Cyprus log is irrelevant to the issue of whether an inspection occurred along the 60 West Mains.
As I stated in my dissent in Cumberland I

After examining this log, and in light of statements made by
Cyprus’ counsel at oral argument, it is abundantly clear to me,
however, that no inferences can be drawn from the log that the 60
West Mains were not inspected. All the log shows is the areas to
where inspectors traveled to conduct inspections. ¢ does not
indicate what any inspectors did in transit. Given the extensive
amount of travel in the 60 West Mains, I find that it was incumbent
upon the Secretary to establish that none of her inspectors
examined the track haulage for hazards, a point on which Cyprus’
log is silent.

21 FMSHRC at 736 (emphasis added). My colleagues’ statement that the Cyprus log,
“fortuitously for the Secretary, in this case serves the same evidentiary purpose” as any records of
inspections kept by the Secretary (slip op. at 6 n.7) is just plain wrong. The log simply did not
serve as a record of inspections. As Mr. Bohach, the Cyprus safety manager, testified, the log
shows “the area of the mine the inspection party traveled to and did some portion of their
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inspection” (Tr. 782) — no more and no less. The log does not show whether inspections
occurred in the areas through which inspectors traveled. The log is thus no substitute for the
“clear, unequivocal evidence that the track haulage ‘remained to be inspected’” (21 FMSHRC at
735) which, under Ki#t, the Secretary was obligated to adduce at the hearing.

My colleagues’ claim that “this case comes to us in a different stance than when it was
first before the Commission, as the record now contains this material finding” (slip op. at 8), i.e.,
the judge’s observation that the log did not indicate that the 60 West Mains were inspected.
There is a significant difference, however, between the judge’s observation and the majority’s
conclusion that no regular or spot inspections took place in that area.

In this regard, try as they might to obfuscate their holding, the majority does in fact
conclude that the 60 West Mains were not inspected. My colleagues state that “substantial
evidence does not support the judge’s finding that the 60 West Mains haulage had been
inspected” in the relevant time period. Slip op. at 8. They then set forth their reading of the
evidence and conclude by reversing the judge. /d. at 8-10. In effect, my colleagues have
concluded, without explicitly saying so, that the record compels the conclusion that the haulage
had not been inspected. I do not, however, find that the record in this case compels any
conclusion, one way or the other.

Indeed, the judge concluded that “[t]he evidence is equivocal as to whether any MSHA
inspector disembarked from a cricket or mantrip in the 60 West Mains haulage during the time in
question.” 21 FMSHRC at 1116. I find that this conclusion is supported by substantial
evidence,' including Inspector Patterson’s testimony in which he admitted that it was “possible”
that he might have stopped in the 60 West Mains “to inquire about any conditions that he saw as
[he] came in” (Tr. 301), testimony which casts doubt on his other testimony that he did not
inspect the haulage entry.” Notably, Patterson was but one of many inspectors to travel the
haulageway — all but two of whom the Secretary did not bother to have testify. The Secretary

! When reviewing an administrative law judge’s factual determinations, the Commission
is bound by the terms of the Mine Act to apply the substantial evidence test. 30 U.S.C. :
§ 823(d)(2)(A)(ii)(I). “Substantial evidence” means “‘such relevant evidence as a reasonable
mind might accept as adequate to support the judge’s conclusion.”” Rochester & Pittsburgh Coal
Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v. NLRB, 305 U.S.
197, 229 (1938)). .

? The majority infers that “in its totality, the testimony of Inspector Patterson refutes the
judge’s conclusion that a clean inspection took place.” Slip op. at 9. Given its equivocal nature,
and the fact that it involves but one of many inspectors who traveled the haulage entry, I find that
Patterson’s testimony can support neither the majority’s conclusion nor the judge’s conclusion
that the 60 West Mains were inspected. Nevertheless, I am able to conclude from this record that
the Secretary failed to prove that the haulage entry remained to be inspected.
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failed to account for the actions of its other inspectors, an evidentiary gap at odds with Kitt which
I find fatal to the Secretary’s case.

The majority errs in my view by basing their reversal of the judge on the inference they in
effect draw from the record that the 60 West Mains were not inspected, an inference which was
within the province of the judge to draw, but which he refused to draw because he found the
evidence “equivocal” (21 FMSHRC at 1116). In substituting its judgment for that of the judge
on this matter, the majority has crossed the line from appellate review to de novo factfinding,
contrary to settled principles of law. Island Creek Coal Co., 15 FMSHRC 339, 347 (Mar. 1993)
(“It would be inappropriate for the Commission to reweigh the evidence in [any] case or to enter
de novo findings based on an independent evaluation of the record.”); Wellmore Coal Corp. v.
FMSHRC, No. 97-1280, 1997 WL 794132 at *3 (4th Cir. Dec. 30, 1997) (““[T]he ALJ has sole
power to . . . resolve inconsistencies in the evidence’”) (citations omitted), cert. denied, 119 S.
Ct. 600 (1998).

Accordingly, as I stated in Cumberland I, 1 find that the Secretary failed to establish a
prima facie case, see U.S. Steel Corp., 6 FMSHRC 1908, 1914 (Aug. 1984) (Secretary failed to
meet burden of proving validity of section 104(d)(2) order where evidence was ‘entirely too
vague and uncertain’), and on this ground alone, I affirm the judge’s decision in result.”

21 FMSHRC at 736.

w7/ s

Theodore F. Verheggen, Commisgloger
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OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, Suite 1000

5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041
September 13, 2000
SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. WEST 2000-44-M
Petitioner : A. C. No. 45-03086-05512
" .

ALAN LEE GOOD, an individual doing
business as GOOD CONSTRUCTION,

Respondent : Good Portable Crusher
SECRETARY OF LABOR, : Docket No. WEST 2000-149-M
MINE SAFETY AND HEALTH 3 A. C. No. 45-03086-05513
ADMINISTRATION (MSHA), -
Petitioner
V.
GOOD CONSTRUCTION, :
Respondent ] Good Portable Crusher
DECISION

Appearances: William W. Kates, Esq., Office of the Solicitor, U.S. Department of Labor,
Seattle, Washington, on behalf of Petitioner;
James A. Nelson, Esq., Toledo, Washington, on behalf of Respondent.

Before: Judge Melick

This case is before me upon the petitions for civil penalties filed by the Secretary of
Labor pursuant to Section 105(d) of the Federal Mine Safety and Health Act of 1977,30 U.S.C. §
801 et seq. the “Act” charging Alan Lee Good doing business as Good Construction (Good) with
10 violations of mandatory standards and seeking civil penalties of $854.00 for those violations.
The general issue before me is whether Good violated the cited standards as alleged and, if so,
what is the appropriate civil penalty to be assessed considering the criteria under section 110(i) of
the Act.

Alleged Violations of 30 C.E.R § 56.14107(a)

This standard provides that “[m]Joving machine parts shall be guarded to protect persons
from contacting gears, sprockets, chains, drive, head, tail, and take up pulleys, fly wheels,
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couplings, shafts, fan blades and similar moving parts that can cause injury.” This standard is
alleged to have been violated in Citations No. 7974337, 7974340, 7974341, 7974342 and
7974343.

Respondent maintains in its post hearing brief that all of the cited areas had been
inspected “many, many times before by a fairly large and representative number of MSHA
inspectors over a period of 18 years or more and they had all considered these areas to be
adequately guarded”. Respondent argues that therefore the citing inspector herein was either
“out of line” or the cited standard is unconstitutionally vague. Respondent raises questions that
seem to arise with some frequency with a change of MSHA inspectors. Moreover Respondent
could very well have prevailed in it's argument if any of those inspectors had offered credible
testimony at trial that he had inspected the precise areas now cited and found those areas
adequately guarded. Without such testimony however I find the allegations to be without
necessary factual support.

In these cases the credible testimony of the citing inspector, who, it may be inferred is a
reasonably prudent person familiar with the mining industry and protective purposes of the
standard, is sufficient to meet the criteria set forth in Ideal Cement Co. 12 FMSHRC 2409, 241
(November 1990); and BHP Minerals Int'l Inc., 18 FMSHRC 13342 (August 1996). The
standard as applied here has not therefore been shown to be unconstitutionally vague.

Citation No. 7974337 charges as follows:

The unguarded rollers on the roll crusher exposed workers to the hazard of
moving machine parts. The rollers could be contacted by a worker standing on
the work platform beside the rollers. The rollers where a worker could contact
them were five (5) feet off the floor of the platform and the roll crusher was
mounted on and within arms reach of this inspector. The foreman stated the
moving machine parts of the crusher had passed previous MSHA inspections.
Moving machine parts shall be guarded to protect persons from contacting the
moving machine parts and causing injury.

Inspector Terry Miller of the Department of Labor’s Mine Safety and Health
Administration (MSHA) was performing a regular inspection at the Brown Road Quarry on June
29, 1999. According to Miller the cited roll crusher was located on a portable flat bed trailer
with exposed roll crushers only two feet from where he was standing. The crusher was used to
size rock as it passed through the rollers. Miller testified that he could reach and touch the
moving parts while standing next to it, located 5 to 6 feet off of the platform. He noted that there
was a handrail in front of the cited area but there was nothing to prevent him from touching the
rollers. He discussed the violation with foreman Ken Gates who accompanied him on this
inspection and according to Miller, Gates agreed that Miller was able to reach and touch the
rollers. According to Miller, Gates responded only that the area had been inspected previously.
Miller assessed the gravity of the violation as “unlikely” based upon representations that the
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machinery was turned off to perform maintenance and servicing. According to Miller, there
would be no other reason for persons to be on the platform and subject to exposure to the hazard
unless there was a breakdown or the machinery was out of adjustment. Miller's conclusions that
the violation was, in effect, of low gravity are not disputed.

Miller also found that the violation was the result of “moderate” negligence based on his
belief that there were “no mitigating circumstances”. He accepted Gates's explanation that based
on previous inspections, Gates thought the roller had been satisfactorily protected. Gates
testified that the areas here cited had been previously inspected twice a year for the previous eight
years and had never previously been cited. Within this framework I conclude that Gates could
therefore have entertained a good faith and reasonable (but mistaken) belief that he was not in
violation as charged herein and that therefore the operator is chargeable with but little
negligence.

Citation No. 7974740 charges as follows:

The guarded “V’ belt drive for the cone crusher created a hazard for
workers in the plant area. The “V’ belt drive was located under the
trailer/platform the cone crusher was mounted on. The hazard was located
approximately five (5) feet off ground level. A worker could access the hazard by
ducking under the edge of the platform the crusher was mounted on and walking
over to the “V’ belt drive pulley. The side of the platform where a worker could
duck under to access the hazardous condition was approximately five (5) feet off
ground level. Moving machine parts shall be guarded to protect persons from
contacting them and causing an injury.

Inspector Miller observed that the cited cone crusher was located on a separate trailer
from the roll crusher and there was no guard on the bottom of the V-belt drive. He observed that
the cited area lay beneath the trailer where persons might be exposed if they checked a damaged
belt. The V-belt drive was about 1 foot wide and passed 1 foot beneath the trailer bed. Miller
asked Gates why there was no guard at that location and Gates purportedly responded that it had
been guarded before. Miller acknowledged that the gravity was low and considered an injury
“unlikely”. He observed that very few people would be present in the cited area but that if an
accident would occur it could result in permanently disabling injuries. Miller's findings of low
gravity are undisputed and I therefore accept those findings. For the reasons previously stated
with respect to Citation No. 7974337, I conclude that the violation was also the result of little -
negligence.

Citation No. 7974341 charges as follows:
The unguarded tail pulley on the belt under screen for the cone crusher created a

hazard to workers. The self cleaning tail pulley was six (6) feet off ground level.
The tail pulley was located in the middle of the platform/trailer and was accessible
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by ducking under the side of the platform and walking over to the tail pulley. The
side of the platform where a worker could duck under and access the tail pulley
was five (5) feet high. Workers perform scheduled maintenance on the plant
daily. The foreman stated all the equipment is turned off before and any work is
performed on the equipment. Moving machine parts shall be guarded to protect
persons from contacting them and causing injury.

According to Inspector Miller the cone crusher also had an unguarded tail pulley i.e., the
idler pulley, which was located 4 feet to 5 feet off the ground and beneath the platform. The
pulley was 3 feet wide and 2 feet within the platform. Miller found that injury was “unlikely”
because the area was not ordinarily accessed while the equipment was operating. Under the
circumstances, a finding of low gravity is warranted. For the reasons previously stated with
respect to Citation No. 7974337 I also find operator negligence to be low.

Citation No. 7974342 charges as follows:

The inadequate guard on the tail pulley exiting the double deck screen
exposed workers to the hazard of moving machine parts. The tail pulley was three
(3) feet off ground level. The top of the pulley was well guarded. The lower back
side of the pulley and the bottom of the pulley were exposed. The sides of the
pulley could also have been accessed by a worker. Scheduled maintenance is
performed on the plant daily. The foreman stated no work is performed on the
equipment until the equipment is turned off. Moving machine parts shall be
guarded to protect persons from contacting them and causing injury.

According to Inspector Miller, the double deck screen, which is used for sorting and
sizing rock, had a deficient guard on its tail pulley so that a person could reach beneath the guard.
He observed that the pulley was three feet above ground level and protruded beyond the
machinery. Miller concluded that any injury was “unlikely” and that the only exposure to the
hazard would be while servicing, inspecting or shoveling around the equipment. The violation
was accordingly of low gravity. For the reasons previously stated with respect to Citation No.
7974337 1 also find the operator chargeable with only low negligence.

Citation No. 7974343 charges as follows:

The inside of the flywheel for the jaw crusher was unguarded. The -
unguarded part of the flywheel was two (2) feet out of the walkway used by the
crusher operator to access the crusher control booth. The flywheel went between
two (2) and (7) seven feet high where a worker could slip/trip and possibly contact
the moving machine parts and be injured. The flywheel was usually running when
the crusher operator accessed the walkway to enter/exit the control booth.

Moving machine parts shall be guarded to protect persons from contacting them
and causing injury. :
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Inspector Miller testified that the cited jaw crusher was a separate piece of mobile
equipment. Miller opined that the fly wheel had an ineffective guard and the exposed area was
adjacent to a walkway access ladder. The flywheel was about five feet in diameter and one foot
wide. According to Miller, employees would pass this area on the way to the work station on the
second level and it was as close as two feet from the walkway to the exposed flywheel area. I
accept Miller's testimony as credible and, under the circumstances, I conclude that the violation is
proven as charged.

The Secretary also alleges that the violation was “significant and substantial”. A
violation is properly designated as "significant and substantial" if, based on the particular facts
surrounding that violation, there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature. Cement Division, National Gypsum
Co., 3 FMSHRC 822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1,3-4 (January 1984),
the Commission explained:

In order to establish that a violation of a mandatory safety standard is
significant and substantial under Natioral Gypsum the Secretary must prove:
(1) the underlying violation of a mandatory safety standard, (2) a discrete safety
hazard -- that is, a measure of danger to safety -- contributed to by the violation,
(3) a reasonable likelihood that the hazard contributed to will result in an injury,
and (4) a reasonable likelihood that the injury in question will be of a reasonably
serious nature.

See also Austin Power Inc. v. Secretary, 861 F.2d 99, 103-04 (5th Cir. 1988), aff'g 9
FMSHRC 2015, 2021 (December 1987) (approving Mathies criteria).

The third element of the Mathies formula requires that the Secretary establish a
reasonable likelihood that the hazard contributed to will result in an event in which there is an
mjury (U.S. Steel Mining Co., 6 FMSHRC 1834, 1836 (August 1984)). The likelihood of such
injury must be evaluated in terms of continued normal mining operations without any
assumptions as to abatement. U.S. Steel Mining Co., Inc., 6 FMSHRC 1573, 1574 (July 1984);
See also Halfway, Inc., 8 FMSHRC 8, 12 (January 1986) and Southern Ohio Coal Co.,

13 FMSHRC 912, 916-17 (June 1991).

In this regard Inspector Miller testified that since the equipment operator passed this area
several times a day he was thereby frequently exposed to the hazard. In addition he noted that
the crusher operator would check the conveyor periodically and there was no other means of
access to the operator’s compartment other than to pass the area of exposure. Miller concluded
that fatal injuries “might” occur should the operator get caught in the flywheel. According to
Miller his whole body would likely be pulled into the flywheel and crushed. Based on this
testimony it may be inferred that it would be reasonably likely that reasonably serous injuries
would occur. I find this evidence to be credible and I indeed conclude by inference that the
violation was “significant and substantial” and of high gravity. For the reasons previously stated
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with respect to Citation No. 7974337 I find the operator chargeable with low negligence.

Citation No. 7974336 alleges a violation of the standard at 30 C.F.R. § 56.14101(a)(3)
and charges as follows:

The inoperative park brake on the 88 Model Ford super duty shop truck
exposed the operator and other persons int he pit to the hazard of possibly of
being struck by unintentional movement of the truck. The truck was parked in the
parking area next to the highwall above the pit where the crusher was located.
The keys were in the truck, and the truck was ready for use. The foreman stated
he did not know how long the park brake had been inoperative. The foreman also
stated he did not know the last time the truck was used or when the truck would
be used again. Braking systems installed on mobile equipment shall be
maintained in a functional condition.

The cited standard 30 C.F.R. § 561401(a)(3), provides that “[a]ll braking systems installed on the
equipment shall be maintained in functional condition.”

Respondent does not deny that the cited parking brake was indeed inoperative on the
1988 model Ford Super Duty shop truck or that the keys were in the truck and that the truck
could be used but argues that only equipment to be operated during a shift needs to be inspected
on any given day. In support of its argument Respondent cites certain qualifying language in a
different regulatory standard from that cited herein. Since the standard at issue herein, 30 C.F.R.
§ 56.14101(a)(3), does not contain any such qualifying language Respondent's argument is
without merit. The cited standard requires proof only that a braking system on the truck was not
maintained in a functional condition. Under the circumstances the violation is proven as
charged. The Secretary's allegations that an injury or illness was unlikely and that the violation
was a result of moderate negligence is undisputed and supported by the record. Gravity is
therefore low.

Citation No. 7974338 alleges a violation of the standard at 30 C.F.R. § 56.11002 and
charges as follows:

No Handrails on the elevated platform where the roll crusher was mounted
exposed workers to the hazard of possibly falling from the platform and being
injured. The platform was six (6) feet off ground level. The ground under the
platform where a worker would fall to was level and covered with pit run
material. One worker accessed the platform daily to perform scheduled
maintenance on the roll crusher. Elevated working and travel areas shall be
provided with handrails and maintained in good condition.

The cited standard, 30 C.F.R. § 56.11002, provides as relevant hereto that “crossovers,
elevated walkways, elevated ramps, and stairways shall be of substantial construction, provided
with handrails, and maintained in good condition.” .

1086



Respondent argues that there was no violation at this location because the cited area was
an elevated platform and not a travelway. The Secretary in her post-hearing brief did not respond
to this argument so the Secretary's position in this regard is not known. It may reasonably be
inferred however, from the testimony of the citing inspector, that the cited area although
described as a “platform” was of sufficient size to permit actual “walking”. Accordingly I
conclude that the elevated platform cited in this case was indeed an “elevated walkway” within
the meaning of the cited standard. Respondent's argument herein is accordingly rejected. The
violation is proven as charged. The Secretary's findings that an injury or illness was unlikely is
not disputed. Accordingly I find gravity to be low. In light of the evidence that this operation
had been inspected many times over a number of years without prior citation leads me to accept
Respondent's argument that it therefore, in essence, had a reasonable and good faith belief that it
was not in violation of the standard at this location. Accordingly I find only low operator
negligence.

Citation No. 79743309 alleges a violation of the standard at 30 C.F.R § 56.11002 and
charges as follows:

No handrails on the elevated platform where the Ell-Jay cone crusher was
mounted exposed workers to the hazard of possibly falling from the platform and
being injured. The platform was six (6) feet off ground level. The ground under
the platform where a worker would fall to was level and covered with pit run
material. One worker accessed the platform daily to perform scheduled
maintenance on the cone crusher. Elevated working and travel areas shall be
provided with handrails and maintained in good condition.

Respondent again argues that the cited area was a “platform™ and not a “travelway’” and
that it therefore does not come within the terms of the cited standard. It may reasonably be
inferred from the testimony of the inspector that the elevated platform cited in this case was of
sufficient size to permit walking and that accordingly it may be considered to be an “elevated of
walkway”” within the meaning of the cited standard. Accordingly Respondent's argument is again
rejected. There is no dispute with the Secretary's findings of low gravity. I also find that the
operator chargeable with low negligence in light of his apparent good faith and reasonable belief
that there was no violation at the cited location based on the absence of any citation over many
previous inspections.

Citation No. 7974344 alleges a violation of the standard at 30 C.F.R. § 56.14100(b) and
charges as follows:

The operative brake lights on the Michigan L-190 F.E.L. S/N 828A00073S
could create a hazardous condition for persons in the pit/plant area. The operator
stated he performed his pre-operational check before operating the F.E.L. But did
not notice the brake lights being inoperative. An off road haul truck and another
F.E.L. operated regularly in the pit/plant area as well as a third F.E.L. used
occasionally. Customer and mine operator highway trucks also entered the mine

1087



area and were loaded by one (1) of the F.E.L.'s. The inoperative brake lights
could cause another mobile equipment operator in the pit to misjudge the
movement of the F.E.L. and possibly cause an accident resulting in injury to a
worker.

The cited standard, 30 C.F.R. § 56.14100(b), provides that “defects on any equipment,
machinery, and tools that affect safety shall be corrected in a timely manner to prevent the
creation of a hazard to persons.”

Respondent argues that even assuming that the inoperative brake lights affected safety,
those brake lights had been found to be working during a pre-operational check of the cited
equipment by Kenneth Gates on the morning of the inspection. It is not disputed that the defect
was caused by a short in the brake light wire adjacent to the light. The Secretary does not appear
to dispute the testimony of Gates and argues only that the brake lights were not working at the
time of the inspection. Under the circumstances I conclude that the Secretary has failed to
sustain her burden of proving that the defect was not corrected in a timely manner within the
meaning of the cited standard. Accordingly the Secretary failed to sustain her burden of proving
a violation herein and the citation must be vacated.

Citation No. 7974345 alleges a violation of the standard 30 C.F.R. § 56.18002(a) and
charges as follows:

An effective work place examination, checking each working place at least
once each shift, for conditions which could adversely affect health or safety, was
not being performed at this operation. This was evidenced by the nine (9)
citations issued during the regular inspection. five (5) citations for missing or
inadequate guards, two (2) citations for missing handrails, one (1) citation for
inoperative brake lights on mobile equipment, and one (1) citation for an
inoperative park brake on mobile equipment. All of these conditions could have
went [sic] undetected and uncorrected if not for the regular MSHA inspection.
Any one of the uncorrected conditions could have resulted in injury to a worker.

The cited standard, 30 C.F.R. § 56.18002(a), provides as follows:

A competent person designated by the operator shall examine each working place
at least once each shift for conditions which may adversely affect safety or health.
The operator shall promptly initiate appropriate action to correct such conditions.

The testimony of Kenneth Gates is undisputed that he indeed performed the examinations
required by the cited standard and indeed produced a copy of his examination performed on the
date of the citation, i.e. July 1, 1999 (Exhibit R-7). Gates described the procedures he followed
in making his inspections as follows:
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I inspect all things on the list here personally myself around the pit area and on
individual time cards that are wrote [sic] by each employee at the mine site, they
state on theirs on each day, they have a check list for their safety inspection for
each piece of equipment which they operate, and if there's any problems with it,
it's reported to me and then we usually right underneath this if it needs to be fixed
or if can be fixed in that shift. If it can be fixed on that shift, it is fixed and it's not
stated, but it is still on theirs, and if it is not fixed, I put it on, whether it be
hazardous, it would be red tagged or shut down. (Tr. 89).

The citing inspector in this case acknowledged that indeed the required examinations
were being conducted but it was his opinion that, because of the number of violations he found,
the examinations were not effective.

While I cannot conclude, because of the lack of credible evidence, that any MSHA
inspector had previously actually approved of the conditions cited in the instant case, I
nevertheless conclude that, based on MSHA's prior failure to have cited these conditions, the
operator had a reasonable and good faith belief that the conditions were not violative. Under
these circumstances the failure of Mr. Gates to have noted these same conditions as hazardous in
his examinations under the cited standard is not surprising. I cannot therefore conclude that
Mr. Gates' workplace examinations were not effective. Under all the circumstances I conclude
that the Secretary has not sustained her burden of proving a violation as charged in the instant
citation and that citation must accordingly be vacated.

ivi alti

Under section 110(i) of the Act the Commission and its judges must consider the
following criteria in assessing a civil penalty: the operator's history of previous violations, the
appropriateness of such penalty to the size of the business of the operator charged, whether the
operator was negligent, the effect on the operator's ability to continue in business, the gravity of
the violation and the demonstrated good faith of the person charged in attempting to achieve
rapid compliance after notification of a violation.

In this case the gravity and the negligence of the operator has been discussed with respect
to each violation. The evidence regarding the remaining criteria are common to all of the
violations. It has been stipulated that Respondent had a history at the subject mine of three
assessed violations during three inspection days in the approximate 24 month period before the
violations at issue. Accordingly Respondent has a low history of violations. It has been also
stipulated that the subject mine and its controlling entity had reported 11,857 hours worked in the
calendar year prior to the violation at issue. Accordingly the subject operator is small in size.
The Secretary acknowledges that each of the violations was corrected and abated within the time
set forth in the citations. Accordingly this operator is entitled to full credit for its abatement
efforts. There is no claim and no evidence that the penalties herein would have any affect on the
operator’s ability to continue in business. In the absence of such evidence there is a presumption
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that indeed the penalties would have no effect on the operator’s ability to continue in business.

ORDER
Citations No. 7974344 and 7974345 are hereby vacated. The remaining citations are

affirmed and Good Construction is directed to pay the following civil penalties within 40 days of
the date of this decision: Citation No. 7974336 - $55, Citation No. 7974337 - §55, Citation No.
7974338 - $55, Citation No. 7974339 - $55, Citation No. 7974340 - $55, Citation No. 7974342 -

$55, Citation No. 7974343 - $200. 1
/ L{/u,-/\,
i /
Gary Melick

Administrative Law Judge

Distribution: (Certified Mail)

William W. Kates, Esq., Office of the Solicitor, U.S. Dept. of Labor, 1111 Third Avenue,
Suite 945, Seattle, WA 98101-3212

James A. Nelson, Esq., Attorney at Law, 205 Cowlitz, P.O. Box 878, Toledo, WA 98591
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, Suite 1000
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

September 20, 2000

SECRETARY OF LABOR, A CIVIL PENALTY PROCEEDINGS

MINE SAFETY AND HEALTH :

ADMINISTRATION (MSHA), : Docket No. CENT 2000-65

Petitioner ; A. C. No. 34-01787-03557
v. .

- Docket No. CENT 2000-80 -

GEORGES COLLIERS, INC., : A. C. No. 34-01787-03558

Respondent -

Pollyanna No. 8 Mine
DECISION

Appearances: Janice Mountford, Esq, and Ernest A. Burford, Esq.,
Office of the Solicitor, U.S. Department of Labor, Dallas, Texas
on behalf of Petitioner;
Elizabeth M. Christian, Esq., Oklahoma City, Oklahoma,
on behalf of Respondent.

Before: Judge Melick

These consolidated cases are before me upon the Petitions for Civil Penalty filed by the
Secretary of Labor pursuant to Section 105(d) of the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801, et seq., the “Act” charging Georges Colliers Inc. (Georges Colliers) with
29 violations of mandatory standards and proposing civil penalties of $6,151.00, for those
violations.! At hearings on April 13, 2000, Georges Colliers admitted the violations as alleged
and the parties stated that they had reached stipulations as to each of the civil penalty criteria
under Section 110(i) of the Act, except for consideration of the effect of the penalties upon the
operator’s ability to continue in business. The parties were nevertheless unable to submit such
stipulations for five more months. In the interim Georges Colliers ceased to own or operate the
subject mine. '

The general issue before me is the appropriate civil penalty to be assessed for each of the
29 violations considering the criteria under Section 110(i) of the Act. Under that section the
Commission and its judges are required to consider (1) the operator’s history of previous
violations, (2) the appropriateness of such penalty to the size of the business of the operator

: The Secretary effectively amended her Petitions in these cases in the “Joint
Stipulations of Fact” filed September 13, 2000. She now is seeking only $3,767.00 in civil
penalties.

1091



charged, (3) whether the operator was negligent, (4) the effect on the operator’s ability to
continue in business, (5) the gravity of the violation and (6) the demonstrated good faith of the
person charged in attempting to achieve rapid compliance after notification of a violation.

The parties reached stipulations regarding the gravity and negligence criteria for each of
the 29 violations at issue. Those stipulations are set forth in the attached Appendix and, in
conjunction with the findings on the face of the charging documents, have been accepted in
determining the appropriate civil penalties in these cases. The four remaining criteria under
Section 110(1) are common to all of the charging documents:

Operator’s History of Previous Violations

The record discloses, and the parties have now stipulated, that Georges Colliers had a
history of 218 paid violations dating back to February 4, 1997. Seventy-three of those violations
were designated as “significant and substantial”. This is a serious history and is a factor
warranting significant consideration in the assessment of a civil penalty.

Appropriateness of the Penalty to the Size of the Business of the Operator

The record shows, and it has now been stipulated, that Georges Colliers had an annual
production of 334,912 tons of coal and 246,544 hours worked. This would place the operator in
a medium size category.

The Demonstrated Good Faith in Attempting to Achieve Rapid Compliance

It appears to be undisputed that the operator demonstrated good faith in attempting to
achieve rapid compliance with respect to all violations except Citation No. 7599671 for which a
“failure-to-abate” order was issued. Those factors have been considered in assessing civil
penalties herein.

The Effect on the Operator’s Ability to Continue in Business

The mine operator has the burden of proving that a particular civil penalty would effect
its ability to remain in business. Broken Hill Mining Co., 19 FMSHRC 673 (April 1997 ). At
hearings on April 13, 2000, Georges Colliers submitted numerous financial records and extensive
unrebutted factual and expert testimony from financial consultant and accountant, Paul Matlock.
However since the opinions rendered by Matlock regarding the effect of the proposed penalties
on Respondent’s ability to remain in business were premised on the original proposed penalties
of $6,151.00, and not on the amended proposed penalties of $3,713.00, his opinions in this
regard are no longer relevant. In addition, because the parties have delayed more than five
months in reaching stipulations, the financial data, submitted at hearings in April, are clearly now
out of date. The fact that Respondent no longer owns or operates the Pollyanna No. 8 Mine is, of
course, also an important factor not considered by Matlock. Under all the circumstances I do not
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find that the Respondent has met his burden of proving that the amended proposed penalties,
which are nearly 50% less than the original proposed penalties, would effect its ability to remain
in business. Broken Hill Mining Co., 19 FMSHRC 673 (April 1997); Sellersburg Stone Co., 5
FMSHRC 287 (March 1983), aff’d 736 F.2d 1147 (7" Cir. 1984). Nevertheless, to minimize the
financial impact of the penalty assessment herein, I am directing that payments be made under an
amortized plan.

ORDER

The admitted violations herein are affirmed and Georges Colliers, Inc., is directed to pay
the following civil penalties totaling $3,713.00 commencing with a payment of $113.00 on
November 1, 2000 and continuing thereafter with equal payments of $150.00 on the first day of
each month for the succeeding 24 months:

Citation Number Penalty
07599671 $453.00
07599672 $ 55.00
07600017 $ 55.00
07600018 $ 55.00
07600019 $ 55.00
07600020 $ 55.00
07600021 $ 55.00
07600022 $ 55.00
07600023 $ 55.00
07600024 $ 55.00
07600025 $399.00
07600027 $ 55.00
07600028 $ 55.00
07600030 $ 55.00
07600031 $ 55.00
07600032 $399.00
07600035 $399.00
07600036 $ 55.00
07600039 $399.00
07600040 - $399.00
07600041 $ 55.00
07600042 $ 55.00
04366679 $ 55.00
04367257 $ 55.00
04367535 $ 55.00
04367536 $ 55.00
04367537 $ 55.00
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03558900 $ 55.00

04367258 $ 55.00
Total $3,713.00
{
-
Gary Mglick

Adminisiative Law Judge
Distribution: (Certified Mail)

Janice H. Mountford, Esq., Office of the Solicitor, U.S. Dept. of Labor, 525 South Griffin St.,
Suite 501, Dallas, TX 75202

Elizabeth M. Christian, Esq., Georges Colliers, Inc., P.O. Box 720528, Oklahoma City, OK
73172-0528

\mca
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APPENDIX
UNITED STATES OF AMERICA

FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

ALEXIS M. HERMAN, Secretary of ) CIVIL PENALTY PROCEEDING
Labor, United States Department )
of Labor, )
) Docket No. CENT 2000-65
Petitioner, ) A. C. No. 34-01787-03557
)
V. ) Docket No. CENT 2000-80
) A. C. No. 34-01787003558
GEORGES COLLIERS, INC. )
)
)
Respondent. ) Mine: Pollyanna No. 8 Mine
JOINT STIPULATIONS OF FACT

Pursuant to the court’s order dated June 11, 2000, the Secretary and the Respondent
submit the following joint stipulations of fact:

1. For both Docket No. CENT 2000-65 and CENT 2000-80 the history of previous violations is
stipulated to be 218. The revised penalty calculations based on this stipulated history is $2819.00
in total penalties for Docket No. CENT 2000-65 and $948.00 for Docket No. CENT 2000-80.

2. The Respondent no longer owns or operates the mine for abatement purposes.

3. For both Dockct No. CENT 2000-65 and CENT 2000-80 the size of the mine operator, based
on mine tonnage or hours worked, is stipulated to be 246,544 hours worked and 334,912 tons.

4. Good faith- In Docket No. CENT 2000-65 credit for good faith was given on citations

7600025, 7600032, 7600035, and 7600039 but not given on 7599671; the remainder were single

penalty assessments. In Docket No. CENT 2000-80 credit for good faith was given only on

citation 7600040; the remainder were single penalty assessments. }
Docket No. CENT 2000-65

Citation No. 7599671

5. The mine operator had an unauthorized field modification on the Lee Norse roof bolter Serial

#21033, model TD1.1.31.13E, approval #2G2777A-0.
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6. This roof bolter was observed in the number 6 entry on the 1* right section. The AR100
Ocenco, Inc., tri-plane area light housing X/P 3190-0 and push button enclosures were found not
acceptable under the 2G2777A-0 drawings. These lights had not been approved for use on this
model of roof bolter by MSHA as required by the standard.

7. Section violated is 30 C.F.R. §75.503.

GRAVITY

8. Injury or illness due to this violation is unlikely because the lights were explosion proof, just
not approved for use on this roof bolter.

9. Injury or illness could reasonably be expected to result in no lost workdays because explosion
was unlikely to occur.

10. This violation was not significant and substantial because of a low likelihood of accident.

NEGLIGENCE

11. The level of negligence exhibited in this violation was moderate because the mine operator
knows that lights must be approved or else he or she must file a field modification with MSHA
and the mine operator failed to do so.

Citation No. 7599672

12. The mine operator had unauthorized field modification on the Lee Norse roof bolter serial
#20921, model TD1.1.31.13E, approval #2G2777A-0.

13. This roef bolter was observed in the number 2 entry on the first right section. The Long
Airdox, Inc., tri-plane area light housing X/P 3190-0 and push button enclosures were found not
acceptable under the 2G2777A-0 drawings.

14. This is a violation of 30 C.F.R. § 75.503.

GRAVITY

15. Inmjury or illness as a result of this violation is unlikely because the lights were explosion
proof, just not approved for use on this roof bolter.

16. Injury or illness could reasonably be expected to result in no lost workdays because
explosion was unlikely to occur.

17. This violation was not significant and substantial because of a low likelihood of accident.
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NEGLIGENCE

18. The level of negligence exhibited in this violation was moderate because the mine operator
knows that lights must be approved or else he or she must file a field modification with MSHA
and the mine operator failed to do so.

Citation No. 7600017

19. The mine operator failed to maintain the ventilation stopping at #3 cross cut on the number 3
intake enter on the mains.

20. The stopping was missing a block measuring approximately ten inches by eight inches.

21. The perimeter of the stopping was also leaking air into the belt entry where the plaster had
fallen loose in several places.

22. This was a violation of 30 C.F.R. §75.370(a)(1).

GRAVITY

23. Injury or illness as a result of this violation is unlikely because this violation would only
result in injury in case of a fire.

24. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
based on the fact that this could have resulted in health air contamination(carbon monoxide) in
case of a fire.

25. This violation was not significant and substantial because no fire had occurred.
NEGLIGENCE

26. The level of negligence exhibited in this violation was moderate because it had lasted for
several weeks and the fireboss should have picked it up on pre-shift inspection and corrected it.

Citation No. 7600018
27. The mine operator allowed accumulations of loose coal and other combustible materials to
exist in the electrical transformer station. The combustible materials consisted of wooden crib

blocks and loose coal piled together with rock and other materials from a roof fall.

28. The area measured approximately 40 feet by 20 feet and the combustible material was piled
to a depth of a few inches to 4-5 feet in depth.
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29. The accumulations were located in the power center station at cross cut number five on the
number four intake entry on the mains.

30. This condition was a violation of 30 C.F.R. §75.400.
GRAVITY

31. Injury or illness as a result of this violation is unlikely because these large pieces of coal and
wood blocks are not as incindiary as other materials such as coal dust.

32. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
due to injuries in the case of a fire (i.e. tripping due to loss of visibility due to smoke, smoke
inhalation, burns, etc.).

33. This violation was not significant and substantial because danger of fire was not high.

NEGLIGENCE

34. The level of negligence exhibited in this violation was moderate because this condition
should have been noted in the pre-shift inspection and corrected. '

Citation No. 7600019

35. The mine operator failed to control the top above the T-3 transformer located in cross cut #5
on the #4 intake entry on the mains.

36. The top had fallen loose from two fully grouted resin roof bolts allowing a void between the
bearing plates and the top.

37. Approximately six inches of top was missing due to air slaking.
38. This condition was a violation of 30 C.F.R. §75.202(a).
GRAVITY

39. Injury or illness as a result of this violation is unlikely since the resin grouted bolt still had
some supporting effect and because there was not a lot of foot traffic in this area.

40. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
because of being struck by the roof top rock(i.e. bone fractures, concussions, etc.).

41. This violation was not significant and substantial because the likelihood of material falling
was not great.
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NEGLIGENCE

42. The level of negligence exhibited in this violation was moderate because this condition
should have been noted in the pre-shift inspection and corrected.

Citation No. 7600020

43. The mine power cable was not protected from damage. The 2/0 AWG, 3/C GGC, 8 kv cable
supplying 480 volts to the power distribution center on the first right section had a damaged spot
on the outer insulated jacket revealing the copper shielding material.

44. The damaged spot measured approximately two inches in length and one inch in width.

45. The power cable is located at cross cut #5 on the fourth intake entry on the mains.

46. This condition was a violation of 30 C.F.R. §75.517.

GRAVITY

47. Injury or illness as a result of this violation is unlikely since the cable was shielded and the
other safety components were still functioning.

48. Injury or illness could reasonably be expected to result in no lost workdays because the
circuit breaker was still working,

49. This violation was not significant and substantial because the four safety components at the
circuit breaker and the inner phase conductors were still intact.

NEGLIGENCE

50. The level of negligence exhibited in this violation was moderate because the operator should
check the condition of this power cable on a weekly basis and should correct any damage.

Citation No. 7600021

51. The mine operator failed to perform a preshift examination on the underground electrical
installations, as referred to in 75.340(a), at the T-3 electrical transformer installation located at
cross cut #5 on the #4 intake entry on the mains.

52. The last inspection date and initials indicated was 05/05/99 by RG.

53. This condition was a violation of 30 C.F.R. §75.360(b)(9).

GRAVITY
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54. Injury or illness as a result of this violation is unlikely because the transformers were next on
the list to be inspected, according to the superintendent.

55. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
because of electric shock.

56. This violation was not significant and substantial because no imminent danger existed as a
result of this violation.

NEGLIGENCE

57. The level of negligence exhibited in this violation was moderate because this area should be
inspecyed every 8 hours on a pre-shift examination.

Citation No. 7600022

58. The mine operator failed to provide roof support at cross cut #42 on the intake entry #4 on
the 1% left mains.

59. The roof bolt has a void between the top and the bearing plate which measures
approximately three inches.

60. Material had fallen loose which allowed a void to exist.

61. This condition was a violation of 30 C.F.R. §75.202(a).

GRAVITY

62. Injury or illness as a result of this violation is unlikely because the fully grouted resin roof
bolts still retained some supporting quality.

63. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
because of injury due to being struck by falling rock(i.e. bone fractures, concussion, etc.).

64. This violation was not significant and substantial because the likelihood of material falling
was not great.

NEGLIGENCE

65. The level of negligence exhibited in this violation was moderate since the condition had
likely existed for several months and should have been corrected much earlier.
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Citation No. 7600023

66. The mine operator failed to provide roof support at cross cut #55 on the intake entry #4 on
the 1* left mains.

67. The roof bolt has a void between the top and the bearing plate which measures
approximately three inches.

68. The material had fallen loose allowing the void. The roof bolt was located on the corner of
the rib.

69. This condition was a violation of 30 C.F.R. §75.202(a).

GRAVITY

70. Injury or illness as a result of this violation is unlikely because the fully grouted resin roof
bolts still retained some supporting quality.

71. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
because of injuries caused by falling rock (bruises, lacerations, concussion, etc.).

72. This violation was not significant and substantial because the likelihood of material falling
was not great.

NEGLIGENCE

73. The level of negligence exhibited in this violation was moderate because this condition
should have been noted during the pre-shift inspection and corrected.

Citation No. 7600024

74. The mine operator failed to provide roof support at cross cut #56 on the intake entry #4 on
the 1* left mains.

75. The roof bolt has a void between the top and the bearing plate which measures
approximately three inches.

76. The material had fallen loose allowing the void. The roof bolt was located in the middle of
the entry.

77. This condition was a violation of 30 C.F.R. §75.202(a).

GRAVITY
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78. Injury or illness as a result of this violation is unlikely because the fully grouted resin roof
bolts still retained some supporting quality.

79. Injury or illness could reasonably be expected to result in lost workdays or restricted duty
because of injuries caused by falling rock (bruises, lacerations, concussion, etc.).

80. This violation was not significant and substantial because the likelihood of material falling
was not great. '

NEGLIGENCE

81. The level of negligence exhibited in this violation was moderate because this condition
should have been noted during the pre-shift inspection and corrected.

Citation No. 7600025

82. The mine operator failed to block the Wanger LST-