OCTOBER 1979

The following cases were Directed for Review during the month of October:

Secretary of Labor, MSHA v. Freeman United Coal Mining Co.,
VINC 78-395-P; (Judge Cook, August 30, 1979)

Secretary of Labor, MSHA v. Pacer Corporation, DENV 79-257-PM;
(Judge Michels, August 28, 1979)

Secretary of Labor, MSHA v. Davis Coal Company, HOPE 79-195-P, etc.;
(Judge Moore, September 21, 1979)

Secretary of Labor, MSHA v. Co-Op Mining Company, DENV 7941—P;
(Judge Koutras, October 16, 1979)

Secretary of Labor, MSHA v. Sewell Coal Company, WEVA 79-31;
(Judge Kennedy, September 20, 1979)

Secretary of Labor, on behalf of Arnold J. Sparks, Jr., v. Allied
Chemical Corporation, WEVA 79-148-D; (Judge Kennedy, September 27, 1979)

Review was Denied in the following cases during the month of October:

Secretary of Labor, MSHA v. Swope Coal Company, HOPE 78-644-P, etc.;
(Judge Stewart, August 27, 1979)

Local Union No. 1124, UMWA v. 0l1d Ben Coal Company, LAKE 79-197-C,
Petition for Interlocutory Review.

Westmoreland Coal Company v. Secretary of Labor, MSHA, HOPE 78-236
was remanded to an administrative law judge from the U.S. Court of
Appeals for the Fourth Circuit.



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET Nw, 6TH FLOOR
WASHINGTON, D.C. 20006

October 9, 1979

PITTSBURGH COAL COMPANY (DIVISION OF
CONSOLIDATION COAL COMPANY)

v. . : Docket No. PITT 76-123-P
: IBMA No. 77-6
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

DECISION

This appeal was pending before the Interior Department Board of
Mine Operations Appeals as of March 8, 1978. Accordingly, it is before
the Commission for decision. 30 U.S.C.A. §961 (1978).

In its petition for assessment of civil penalty filed under section
109(a) of the Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C.
§801 et seq. (1976) (amended 1977) ["the Act'"], the Secretary alleged
that Pittsburgh Coal Company, a division of Consolidation Coal Company,
violated 30 CFR 75.1405. That mandatory standard requires, in pertinent
part, that "All haulage equipment ... shall be provided with automatic
couplers which couple by impact and uncouple without the necessity of
persons going between the ends of such equipment." The administrative
law judge found the company had violated the regulation and assessed a
civil penalty of $5,000. The company appealed. For the reasons set
forth below, we affirm the judge's decision.

On April 11, 1974, a fatal accident occurred at the company's
Monitor No. 4 Mine. An employee of the company was fatally injured
attempting to uncouple two haulage cars. At the mine, clearance differed
along the two sides of the track. One side, the "tight side,' had a
clearance of 3 feet. The other side, the "wide side," had a clearance
of 6 feet. All haulage cars had disconnect levers on the wide side. 1In
addition, some, including the car the victim was attempting to uncouple,
also had levers on the tight side. The parties stipulated that all of
the uncoupling devices on the wide side were operable, but that some of
the levers on the tight side were inoperable. When the victim attempted
to uncouple the cars from the tight side, and the uncoupling device did
not work, the victim reached between the ends of the cars to manually
disconnect them. Unaware that the victim was between the cars, the
locomotive operator started the train and the victim was crushed.

79-10-4
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The company argues that by equipping its mine cars with operable
uncoupling devices on the wide side, it complied with the standard. We
disagree. The purpose of the standard is to prevent miners who must
couple and uncouple haulage equipment from subjecting themselves to
injury by going between the ends of haulage cars. This purpose is best
effectuated by requiring that all uncoupling devices be maintained in
operable condition. An inoperable device might induce a miner to go
between the ends of the haulage equipment to attempt manual uncoupling.
Here, a miner died going between the ends of the haulage cars after
unsuccessfully attempting to use an inoperable device. The standard is
designed to prevent exactly this type of accident. The judge properly
interpreted 30 CFR 75.1405, and his finding of a violation is affirmed.

The company also contests the penalty assessed as excessive. We
have reviewed the company's arguments in this regard and find them
without merit. We conclude that the penalty assessed for the violation
was reasonable and in accord with the statutory crlterla specified in
the Act.

Accordingly, the decision of the judge is affirmed.

(om0, loatden

Jergme R. Waldie, Chairman

re [

‘A, E Lawson, Commissioner

Moo Neodiuan Neatg

Marlan Pearlman Nease, Commissioner
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FEDERAL MIME SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 19, 1979
SOUTHERN OHIO COAL CO.

V. : Docket No. VINC 79-98

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

DECISION

This case is before the Commission on interlocutory review. On
June 19, 1979, we directed review of an order of continuance entered by
the administrative law judge. We reverse and remand for further pro-
ceedings consistent with this opinion.

On December 5, 1978, the Secretary of Labor issued a citation under
section 104(a) of the Federal Mine Safety and Health Act of 1977, 30
U.S.C. §801 et seq. (1978)["the 1977 Act"] to Southern Ohio Coal Com-
pany. The citation alleged that Southern Ohio had driven the 008
Section of its Raccoon No. 3 Mine adjacent to the abandoned Lawler No. 7
Mine in a manner that violated 30 CFR §75.170l1. 1/ Later that same day,
the Secretary issued to Southern Ohio a withdrawal order under section
104(b) when it allegedly failed to abate the violation alleged in the
citation. 2/ Southern Ohio then closed the 008 Section in accordance
with the order.

Southern Ohio sought review of both the citation and the withdrawal
order. An administrative law judge held a pre-hearing conference with
Southern Ohio and the Secretary on January 11, 1979. At the conference,

1/ That section requires in part the drilling and the maintaining of a
"borehole or boreholes" in advance of a working face that approaches (1)
within 200 feet of an abandoned area of the mine that cannot be in-
spected and may contain dangerous accumulations of water or gas, or (2)
within 200 feet of any workings of an adjacent mine.

2/ Section 104(b) provides for the issuance of a withdrawal order

during a follow-up inspection of a mine where: (1) the violation described
in the citation has not been totally abated within the time period
originally fixed, and (2) the inspector finds that the abatement time
should not be further extended.

79-10-10
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the parties stipulated that Dr. Kelvin K. Wu, a technical expert from

the Secretary's Mine Safety and Health Administration, would conduct an
on-site evaluation of Southern Ohio's Raccoon Mine, and that he would
report his findings to Southern Ohio, the United Mine Workers, and

the judge. On February 15, 1979, Dr. Wu submitted his report. The
report stated that there was "mo hard evidence'" to indicate that the
Raccoon Mine and the Lawler Mine were within 200 feet of each other.

Dr. Wu's report also stated, however, that the 008 Section of the Raccoon
Mine had a water problem and that, with respect to the water's source,
the Lawler Mine was the 'prime suspect".

On March 30, 1979, a status hearing was held. The hearing opened
with the judge's recitation of the "understanding'" reached during a
preceding two hour off-the~record discussion before the judge. The
judge stated that by a certain date Dr. Wu was to submit his proposal
for the taking of core samples at the Raccoon Mine in order to determine
the extent of the saturation of the coal in the 008 Section. The judge
further stated that after Dr. Wu submitted his proposal, the parties
would stipulate to a method for conducting the core sample testing, or
that, in the alternative, Southern Ohio was to submit a counter-proposal.
In the latter event, the judge stated that he would then determine the
method for conducting the test. Following the judge's recitation of the
agreement, counsel for both Southern Ohio and the Secretary stated that
they understood its terms and that they had no objection to it. At the
conclusion of the hearing, the judge ordered that the terms of the
agreement were to be carried out by a designated time.

In early April of 1979, Dr. Wu submitted his proposal for the
taking of the core samples. Dr. Wu proposed the horizontal drilling of
four 60-foot probe holes into the working face of the No. 3 Entry of the
008 Section and one 60-foot probe hole into the right rib of that entry.
In response to Dr. Wu's proposal, Southern Ohio notified the judge that
it "elected not to undertake the drilling of [the probe holes]."
Reiterating its earlier expressed views, Southern Ohio stated that the
results of the core sample testing would be irrelevant to the issue of
whether the two mines were within 200 feet of each other and that it had
already provided substantial evidence that it was not in violation of
the standard.

On April 26, 1979, the judge issued an order finding that Southern
Ohio had "chosen to dishonor its commitment to cooperate in the develop-
ment of a plan to test for saturation core samples'". The judge con-
tinued the case until Southern Ohio "cures its deliquency'. Southern Ohio
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then sought interlocutory review of this order. We granted Southern
Ohio's petition for interlocutory review to determine whether the judge
erred in using an indefinite continuance as a sanction for a failure to
comply with a discovery commitment. 3/

The last sentence of section 105(d) of the 1977 Act requires the
Commission to "take whatever action is mecessary to expedite proceedings
for hearing appeals of orders issued under section 104." This provision
evinces a congressional concern that contests of withdrawal orders be
expeditiously heard, at least where, as here, the underlying violation
has not been abated. 4/ The congressional concern with prompt disposition
of withdrawal order contests under the 1977 Act makes inappropriate the
use of a continuance as a sanction here. We therefore conclude that the
judge erred. 1In so concluding, however, we hold only that an indefinite
continuance is not an appropriate sanction in contests of withdrawal
orders. We leave to the judge the question of whether any other sanction
may be imposed.

Accordingly, the judge's order of April 26, 1979, is reversed and
the case is remanded for further proceedings consistent with this

Jerom R Waldie, Chairman

Marian Pearlman Nease, Commissioner

3/ We do not at this time pass upon the othdr issues raised by the
parties.

4/  See, also, S. Rep. No. 95-181, 95th Cong., lst Sess. 48 (1977)
("Committee strongly believes that it is imperative that the Commission
strénously avoid unnecessary delay"), reprinted in Senate Subcommittee

on Labor, Committee on Human Resources, 95th Cong., 2nd Sess., Legislative
History of Federal Mine Safety and Health Act of 1977, at 636 (1978).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 23, 1979

SECRETARY OF LABOR
MINE SAFETY AND HEALTH
ADMINISTRATION, (MSHA)

.
-

v. : Docket No. MORG 75-393
EASTERN ASSOCIATED COAL : IBMA No. 76-55
CORPORATION :
DECISION

This appeal was pending before the Interior Department Board of
Mine Operations Appeals as of March 8, 1978. Accordingly, it is before
the Commission for disposition. 30 U.S.C.A. §961 (1978).

On May 15, 1975, a Mine Enforcement and Safety Administration in-
spector observed a track-mounted, self-propelled personnel carrier (a
jitney) with an inoperable parking brake. The condition violated 30 CFR
75.1403. The inspector issued a notice of violation and gave the
company until the following morning to abate. The abatement period was
then extended to May 20, 1975, based upon the fact that the company had
expressed a need for more time to repair the brake and had placed a
danger sign on the jitney. On May 20 the danger sign was still on the
machine, but nothing had been done to repair the jitney or to otherwise
eliminate the danger posed by the inoperative brake. The inspector
determined that the time for abatement should not be further extended
and thereupon issued a withdrawal order under section 104(b) of the
Federal Coal Mine Health And Safety Act of 1969, 30 U.S5.C. §801 et seq.
(1976) (amended 1977). 1/

1/ Section 104(b) of the 1969 Act provided, in pertinent part:
... 1f, upon an inspection of a coal mine, an authorized
representative of the Secretary finds that there has been a
violation of any mandatory health or safety standard but the
violation has not created an imminent danger, he shall issue a
notice to the operator or his agent fixing a reasonable time for
the abatement of the violation. If, upon the expiration of the
period of time as originally fixed or subsequently extended, an
authorized representative of the Secretary finds that thée violation
has not been totally abated, and if he also finds that the period
of time should not be further extended, he shall ... promptly issue
an order requiring the operator of such mine to cause immediately
all persons, ... to be withdrawn from, such area....
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The company sought review of the order. 1In his decision, the
administrative law judge vacated the order. He found that a roof fall
on the track haulage made it impossible to remove the jitney to the
maintenance shop for repair and that the risks of attempting to repair
the jitney in any place other than the shop outweighed the danger of
postponing the repair because the machine had been tagged out of service.
He therefore held that placing the danger tag on the equipment con-
stituted abatement of the violation prior to the issuance of the order.
We do not agree.

It is undisputed that the inoperable parking brake was a violation.
For a violation such as this, there are two basic ways to abate - repair
or withdrawal from service. Assuming that the jitney could not have
been repaired safely in the time set for abatement, the question in this
case is whether a danger tag alone constitutes withdrawal from service.
We hold that tagging the jitney was not sufficient to withdraw the
jitney from service because the danger tag did not prevent the use of
the defective piece of equipment. The jitney was still operable and the
danger tag could have been ignored. 2/ To abate under these circum—
stances, the jitney should have been made inoperable. There is no
suggestion in the record that the jitney could not have been rendered
inoperable safely, thus eliminating the danger posed within the abate-
ment period.

The company also argued, and the judge held, that the time set for
abatement was unreasonable in view of the difficulties involved in
repairing it. However, as noted above, there is no evidence that the
jitney could not have been made inoperable within the abatement period.
We therefore find that the time set for abatement was reasonable.

2/ The judge cited Plateau Mining Company, 2 IBMA 303 (1973), in
support of his finding that the company had abated the violation prior
to the issuance of the order of withdrawal. There the Board of Mine
Operations Appeals held that if an operator establishes that the equip-
ment in question is under repair, has not been used, and will not be
used until repaired, no violation exists. Without passing judgement on
the merits of that decision, we note that unlike the jitney in this
case, the equipment in Plateau (a pneumatic drill) had been rendered
inoperable through removal of the plug on the cable that connected it to
its power source.
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The decision of the judge is reversed, and the withdrawal order is

reinstated.

Jerome R. Waldie, Chairman

jb ,
/F%énk4ngggs€£§g> " Commissioner

(
//’ /‘%N@v‘

A. E. Lawson, Commissioner

N osbus, Noag

Marian Pearlman Nease, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 25, 1979
PONTIKI COAL CORPORATION :

V. : Docket No. PIKE 78-420-P

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

DECISION

This penalty proceeding arises under section 109(a) of the Federal
Coal Mine Health and Safety Act of 1969. 30 U.S.C. §801 et seq (1969)
(amended 1977).

The Secretary seeks penalties for violations alleged in three
orders of withdrawal issued under section 104(c)(2) of the Act. 1/ The
company did not seek review of the orders. At the hearing the Secretary
offered evidence as to the existence of the violations and as to the
statutory criteria to be considered when determining the amount of the
civil penalties. The Secretary did not offer evidence as to the under-
lying section 104(c)(l) notice and order which served as a foundation
for the three section 104(c)(2) orders. The judge found the violations
occurred as alleged. However, due to the Secretary's failure to present
evidence regarding the underlying notice and order, he vacated the three
section 104(c) (2) orders. Because the orders were vacated he mitigated
the penalties for the violations set forth in the orders.

We granted petitions for discretionary review filed by both parties.
Two issues are before us: whether a violation of 30 CFR 75.200 occurred, 2/
and whether the validity of an order of withdrawal is properly at issue -
in a civil penalty proceeding.

1/ Section 104(c)(2) of the Act provided, in relevant part:
"If a withdrawal order with respect to any area in a mine has been
issued pursuant to paragraph (1) of this subsection, a withdrawal
order shall promptly be issued by an authorized representative of
the Secretary who finds upon any subsequent inspection the existence
in such mine of violations similar to those that resulted in the
issuance of the withdrawal order under paragraph (1) of this sub-
section. ..."

2/ Review was not ,sought for the judge's finding that the two other

violations existed.

79-10-13
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As to the first issue, the company's approved roof control plan
allowed a maximum width of 20 feet for entries and crosscuts. 3/ The
inspector testified that he measured widths exceeding 23 feet at six
entries and one crosscut, with, as the judge found, 'the longest measure
averag[ing] 24 feet 9 inches." The company urges us to overturn the
judge's finding of a violation because the measurements of the inspector
were faulty. It argues that some of the inspector's measurements
included the depth of undercuts which existed at the bottom of the ribs. 4/
The company asserts that entry and crosscut widths should be measured
exclusive of such undercuts. The judge accepted the testimony of the
company's assistant ‘superintendent that the depths of the undercuts were
6 to 12 inches. If we assumed arguendo that the undercuts should be
excluded, any measurement over 22 feet, (excluding two maximum undercuts
of 12 inches each), would be in violation of the 20 foot width allowed
by the approved plan. Thus, at least some of the widths exceeded those
allowed in the approved plan even if undercuts are excluded. There is,
therefore, substantial evidence to support the judge's finding that a
violation of 30 CFR 75.200 occurred, and we affirm it. 5/

Next, we turn to the question of whether the validity of a with-
drawal order may be at issue in a civil penalty proceeding. We decided
this question in Wolf Creek Collieries Company, PIKE 78-70-P (March 26,
1979), where we concluded it was error to vacate a withdrawal order in a
penalty proceeding. We therefore reverse the judge with respect to his
vacation of the three withdrawal orders.

Accordingly, the finding of a violation of 30 CFR 75.200 as set
forth in order No. 7-0106, 2 FDG, 12/06/77 is affirmed. The vacation of
order Nos. 7-0106, 2 FDG, 12/06/77; 7-0081, 1 TE, 12/05/77; and 7-0088,
1 MM, 12/05/77, is reversed and the orders are reinstated. The case is

3/ 30 CFR 75.200 provides, in pertinent part:
A roof control plan and revisions thereof suitable to the roof.
conditions and mining system of each coal mine and approved by the
Secretary shall be adopted. ... '
4/ The company used a conventional mining system. As its cutting
machine moved across the face, the cutting bar at times protruded too
far to the left or right and thus undercut the ribs.
5/ Because certain widths exceeded the maximum width permitted by the
rogf control plan in any event, we need not reach the company's argument
that undercuts should not be included in measuring entry and crosscut
widths.
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remanded for reassessment of penalties for the violations contained in
the reinstated orders without consideration of the vacated orders as a

mitigating factor. 6/
oy,
L Z?Lavqu ‘<2Lﬂ12211LA~\

Jeroge R. Waldie, Chairman

AT ?/ Lawspn, Commissioner

Matrian Pearlman Nease, Commissioner

6/ Because the trial judge retired on July 30, 1979, remand is directed
to the Chief Administrative Law Judge 'so that the case may be reassigned.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006
October 25, 1979

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH : Docket Nos. PIKE 77-48-P
ADMINISTRATION (MSHA), PIKE 77-88-P

V. : IBMA No. 78-6
B.B. & W. COAL CO., INC.
DECISION
The administrative law judge's decision is affirmed.

Om@mw‘y

Jerpme R. Waldie, Chairman

Rich

/,,

7
A, E. Lawson,
S

Marian Pearf?fn Nease, Comm1531oner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
’ 1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006
QOctober 29, 1979
SECRETARY OF 1LABOR,

MINE SAFETY AND HEALTH ,
ADMINISTRATION (MSHA), : Docket No. VINC 79-119

Ve

OLD BEN COAL CQMPANY

DECISION

The issue in this case is whether Old Ben Coal Company (Old Ben) is
- responsible for a violation of the Federal Mine Safety and Health Act of
1977 1/ committed by its contractor, ANSCO, Inc. (ANSCO). In his
decision, Chief Administrative Law Judge Broderick found that Old Ben
violated a provision of the Act and assessed a $750 penalty for the
violation. For the reasons that follow, we affirm.

The material facts are not in dispute. ANSCO contracted with 0l1d
Ben to construct a building at Old Ben's No. 2 strip mine near Peters-
burg, Indiana. On April 12, 1978, a Mine Safety and Health Administra-
tion (MSHA) inspector conducted an inspection of 0ld Ben's mine. The
MSHA inspector was accompanied by 0ld Ben's safety inspector and a
representative of the United Mine Workers of America. During the
inspection, the MSHA inspector observed an ANSCO employee working on an
I-beam 15 to 20 feet above the ground. The employee was not wearing a
safety belt. Believing that there was a danger of the employee falling,
the MSHA inspector informed 0ld Ben's safety inspector that he was
issuing a citation for violation of 30 CFR §77.1710(g). 2/ Old Ben's
inspector requested the ANSCO employee to come down and the employee
complied. The citation was issued to 0ld Ben.

1/ 30 U.S.C. §801 et seq. (1978) (hereafter "the 1977 Act" or the
Act").

2/ This standard, in pertinent part, provides:
§77-1710 Protective clothing; requirements.

Each employee working in a surface coal mine or in the surface work
areas of an underground coal mine shall be required to wear pro-
tective clothing and devices as indicated below:
(g) Safety belts and lines where there is a danger of
falling ....

79-10-17
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01d Ben does not argue that a violation of the standard did not
occur. Rather, 0Old Ben argues that as a matter of law under the 1977 Act
it is neither absolutely liable nor jointly and severally liable for a
violation of the Act committed by its contractor. O01d Ben urges the
Commission to hold that ANSCO, as an independent contractor, was the
operator solely responsible for the violation at issue. The Secretary
of Labor argues that under the 1977 Act an owner-operator is absolutely
and vicariously liable for violations attributable to its independent
contractors. The Secretary further argues that his decision to proceed
against an owner-operator for a contractor's violation is exempt from
judicial review. In the alternative the Secretary argues that, if his
decision to proceed solely against Old Ben is reviewable by the Commission,
it should be upheld because it resulted from a rationally based interim

policy.

The 1977 Act defines "operator" as "any owner, lessee, or other
person who operates, controls or supervises a coal or other mine or any
independent contractor performing services or construction at such
mine." 30 U.S.C. §802(d). The enforcement provisions of the Act all
speak in terms of operator: the Act provides for the issuance of
citations and orders to the operator for violations of mandatory standards
and imminent dangers (30 U.S.C. §§814, 8l17); requires the assessment of
civil penalties against the operator of a mine in which a violation
occurs (30 U.S.C. §820(a)); and provides for the compensation by the
operator of miners idled by withdrawal orders. 30 U.S.C. §821. Analogous
provisions under the Federal Coal Mine Health and Safety Act of 1969
have been construed to permit the imposition of liability on owner
operators, for violations occurring in their mines "regardless of who
violated the Act or created the danger requiring withdrawal". Bituminous
Coal Operators' Assoc., Inc. v. Secretary of Interior ("BCOA v. Secretary")

547 F.2d 240, 246 (4th Cir. 1977); Republic Steel Corp., 1 FMSHRC 5, 9 (1979),
pet. for rev. filed, No. 79-1491, D.C. Cir., May 11, 1979; Kaiser Steel
Corp., 1 FMSHRC 343 (1979); Consolidation Coal Co., 1 FMSHRC 347 (1979).

See Republic Steel Corp. v. IRMOA, 581 F. 2d 8683, 870 n. 5 (D.C. Cir.

1978) . For the reasons stated in those decisions, the same conclusion is
warranted under the 1977 Act.

The amendment of the 1969 Act's definition of "operator”" to include
"any independent contractor performing services or construction at such
mine" does not require a different result. On its face, the additional’
language in the 1977 Act's definition of "operator" does not affect the
question of an owner's responsibility for contractor violations. Rather,
the amendment simply appears to settle an uncertainty that arose under
the 1969 Act, i.e., whether certain contractors are "operators" within
the meaning of the Act. See, e.g., Association of Bituminous Contractors,
Inc. (ABC) v. Morton, No. 1058-74 (D.D.C., May 23, 1975), rev'd sub nom.
ABRC v. Andrus, 581 F. 2d 853 (D.C. Cir. 1978); BCOA v. Secretary, supra;
Cowin and Co., Inc., 1 FMSHRC 20 (1979).

To the extent that the legislative history concerning the amended
definition bears on the question of owner responsibility for contractor
violations, it supports the imposition of such liability. The Senate
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Committee Report on the 1977 Act explained the amended definition as
follows: '

«..[Tlhe definition of mine "operator" is expanded to include
"any independent contractor performing services or construction
at such mine". It is the Committee's intent to thereby include
individuals or firms who are engaged in construction at such
mine, or who may be, under contract or otherwise, engaged in
the extraction process for the benefit of the owner or lessee
of the property and to make clear that the employees of such
individuals or firms are miners within the definition of the
[1977 Act]. 1In enforcing this Act, the Secretary should be
able to assess civil penalties against such independent
contractor as well as against the owner, operator, or

lessee of the mine. The Committee notes that this concept

has been approved by the federal circuit court in Bituminous
Coal Operators' Assn. v. Secretary of Interior, 547 F. 2d 240
(C.A. 4, 1977).

S. Rep. No. 95-181, 95th Cong., lst Sess., at 14 (1977), reprinted in
Senate Subcommittee on Labor, Committee on Human Resources, 95th Cong.,
2d Sess., Legislative History of the Federal Mine Safety and Health Act
of 1977, at 602 (1978) ["1977 Act Legis. Hist."].

The Conference Committee Report stated the following regarding the
amended definition:

The Senate bill modified the definition of "operator" to
include independent contractors performing services or
construction at a mine. This was intended to permit
enforcement of the Act against such independent con-
tractors, and to permit the assessment of penalties,

the issuance of withdrawal orders, and the imposition
of civil and criminal sanctions against such contractors
who may have a continuing presence at the mine.

S. Conf. Rep. No. 95-461, 95th Cong., lst Sess., at 37 (1977); 1977 Act
Iegis. Hist. at 1315.

We read these passages simply as a more complete explanation of that
which was accomplished by the amendment to the definition, i.e., a clari-
fication that certain contractors are operators under the Act. The
addition of independent contractors to the definition of operator was done
solely to dispose of any remaining doubt that independent contractors can
be held liable as mine operators. It was not the intention of the Congress
to limit the number of persons who are responsible for the health and safety
of the miner, nor to dilute or weaken the obligation imposed on those persons.
Viewed in this light, the citation in the Senate Report to the Fourth Circuit's
BCOA decision is explainable as a reference to that portion of the BCOA
decision holding that certain contractors were operators under the 1969 Act.
In view of the approving reference to the BCOA decision in the Senate
Report, however, we cannot conclude that the drafters were unaware of that
decision's further holding that owners can be held solely responsible
"regardless of who violated the Act or created the danger requiring
withdrawal". 547 F. 2d at 246. Given this fact, and the fact that the
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1977 Act and the legislative history are otherwise silent on this

important question of law, we conclude that Congress endorsed the con-
clusion that owners can be held solely responsible for contractor violations.
Cf. National Industrial Sand Assoc. v. Marshall, 601 E 2d 689, 702-703

(3rd Cir. 1979).

For these reasons, we find that, as a matter of law under the 1977
Act, 0ld Ben, as an owner-operator, can be held responsible without
fault for the violation of the Act committed by its contractor. 4/
When a mine owner engages a contractor to perform construction or
services at a mine, the duty to maintain compliance with the Act re-
garding the contractor's activities can be imposed on both the owner and
the contractor as operators. This reflects a congressional judgment
that, insofar as contractor activities are concerned, both the owner and
the contractor are able to assure compliance with the Act. Arguably,
one operator may be in a better position to prevent the violation.
However, as we read the statute, this issue does not have to be decided
since Congress permitted the imposition of liability on both operators
regardless of who might be better able to prevent the violation.

We emphasize that our conclusion regarding an owner's liability
does not affect a contractor's duty to comply with the Act or its 1li-
ability for violations that it commits. The amendment of the definition
of operator in the 1977 Act makes it clear that contractors can be
proceeded against and held responsible for their violations. Indeed,
as discussed more fully below, direct enforcement against contractors
for their violations is a vital part of the 1977 Act's enforcement
scheme.

Our inquiry in the present case does not end with the conclusion that
as a matter of law Qld Ben can be held responsible for its contractor's
violation. The Secretary's argument that Commission review of his
decision to proceed against Old Ben is precluded by 5 U.S.C.§701 because
it is a matter committed entirely to his discretion by law is without
merit. 5/ The structure and intent of the detailed administrative review
provisions of the 1977 Act compel the conclusion that the Secretary's
decision may be reviewed by the Commission.

First, section 507 of the 1977 Act provides:

Except as otherwise provided in this Act, the
provisions of ... sections 701-706 of title 5

4/  In view of our conclusion, it is ummecessary to reach the Secretary's
argument that a mine owner is vicariously liable for a contractor's violation
because the contractor is an "agent" of the owner under section 3(e) of the
1977 Act, 30 U.S.C. §802(e).
5/ 5 U.S.C. §701, in pertinent part, provides:
(@) This chapter applies, accordingly to the provisions thereof,

except to the extent that

(1) statutes preclude judicial review; or

(2) agency action is commited to agency discretion

by law.
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of the United States Code shall not apply to the
making of any order, notice, or decision made
pursuant to this Act, or to any proceeding for
the review thereof.

The 1977 Act does not otherwise make 5 U.S.C. §701 applicable to Commission /
proceedings. Therefore, the authority the Secretary cites as controlling
on the question of reviewability is not even applicable.

Second, we reject the Secretary's attempt to equate the Commission with
a court of appeals and have the judicial review provisions of the Administrative
Procedure Act, including 5 U.S.C. §701, applied to Commission proceedings
by analogy. The Commission stands in a fundamentally different position
in relation to the Secretary than does a court of appeals. The Commission
was established as the "ultimate administrative review body" under the
Act due to the recognition that "an independent Commission is essential to
provide administrative adjudication which preserves due process and
instills much more confidence in the program". 1977 Act Legis. Hist.
at 601, 635. The Commission is comprised of persons who "by reason of
“training, education, or experience" are qualified to carry out its
_specialized functions under the Act. Section 113(a). The Commission
is authorized to review, on a discretionary basis, decisions of its
administrative law judges on statutorily specified grounds, including
whether the decision presents a "substantial question of ... policy",
is "contrary to ... Commission policy", or presents a "novel question
of policy". Section 113(d) (2) (A) and (B). The Commission's authority
to review judge's decisions extends even to cases in which no person
has filed a petition for review. Section 113(d) (2) (B). These powers
were given to the Commission to enable it to "develop a uniform and
comprehensive interpretation of the law", providing "guidance to the
Secretary in enforcing the Act and to the mining industry and miners
in appreciating their responsibilities under the law". 6/ These
provisions demonstrate that the Commission was intended to play a
major role under the 1977 Act by reviewing the Secretary's enforcement
actions and formulating mine safety and health policy on a national
basis. Thus, the Act provides a clear basis for distinguishing the
Commission's role from that of a court reviewing agency action, there-
by rendering application of 5 U.S.C. §701 by analogy inappropriate.
Cf. Brennan v. Gilles & Cotting, Inc., 504 F. 2d 1255 (4th Cir. 1974).
The Cormission's review authority extends to "determining operator
‘responsibility and liability" for violations of the Act. 1977 Act
Iegis. Hist. at 89.

For these reasons, we conclude that the Secretary's decision to
proceed against an owner-operator for a contractor's violation
is reviewable by the Commission.

6/ Nomination Hearing, Members of Federal Mine Safety and Health Review
Commission Before the Senate Committee on Human Resources, 95th Cong., 2d
Sess. 1 (1978) (statement of Senator Harrison A. Williams, Jr., Chairman).
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Having decided that in a contested case the Secretary's decision
to institute enforcement proceedings against an owner for its con-
tractor's violations is reviewable by the Commission, we must determine
an appropriate standard of review. The Secretary arques that, if his
decision is reviewable, the appropriate standard of review is that
set forth in section 10(e) of the Administrative Procedure Act,

5 U.S.C. §706 (2)(A). This provision, in pertinent part, provides that
"[t]lhe reviewing court shall ... hold unlawful and set aside agency
action, findings, and conclusions found to be arbitrary, capricious, an
abuse of discretion, er etherwise net in accerdance with law". As noted
above, however, section 507 of the 1977 Act specifically provides that 5
U.S.C. §706 is not applicable to Commission proceedings.

In reviewing this case, some latitude must be given to the Secretary's
determination as to how to enforce the Act for contractor violations.
The Secretary, by virtue of his enforcement responsibilities, has direct
experience with the nature of the working relationships of owners and
contractors on the jobsite. The experience makes it possible for the
Secretary to be apprised of the diverse economic and technical con-
siderations that should be taken into account in formulating a policy on
liability for contractor's violations. Also, the Secretary's enforcement
policy must be coordinated among hundreds of inspectors in the field.
These considerations require that the Commission not employ a broad
standard of review in this case. Thus, in these circumstances we believe
that an appropriate inquiry is for the Commission to determine whether
the Secretary's decision to proceed against an owner for a contractor's <o
violation was made for reasons consistent with the purpose and pollc1es =
of the 1977 Act.

We turn now to examining the record in the case before us. It is
clear from the record that the»partlcular facts of thlS case had no

agencywide policy to directly enforce the Act against only owner-operators
for contractor violations. The record is far from clear as to the basis

of this policy. The Secretary admits that the policy, in part, represents

a continuation of past practice under the 1969 Act . The policy under the
1969 Act of citing only owner-operators for contractor violations

had its roots in the district court's decision in ABC v. Morton, supra,
holding that contractors were not "operators" under the 1969 Act. On
February 22, 1978, however, the district court's decision was reversed

in ABC v. Andrus, supra, and after that date it was clear that the

Secretary could enforce the Act directly against contractors. More
importantly, when the 1977 Act became effective on March 9, 1978, any

doubt concerning the Secretary's ability to proceed directly against
contractors was dispelled. Therefore, if the Secretary's decision to

proceed against 0Old Ben was made pursuant to an enforcement policy based
solely on the discredited foundation of ABC v. Morton, there would be no v
doubt that his decision was improper. CE.Republic Steel Corp. v. IBMOA, A7
581 F. 2d 868 (D.C. Cir. 1978). o

The Secretary, however, has provided another reason explaining his
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decision to proceed against 0ld Ben for its contractor's violation. The
Secretary asserts that, although Old Ben was proceeded against in accordance
with a Secretarial policy of directly enforcing the Act only against

owners, this policy is an interim one pending adoption of regulations
providing guidance to inspectors in the identification and citation of
contractors. In the Secretary's view, this interim policy is necessary

to avoid the "unpredictability, confusion, and potential unfairness"

that would result if each of more than 1,600 inspectors determined the
appropriate operator to proceed against on an individual ad hoc basis.

On October 23, 1978, MSHA made public a draft of proposed regula-
tions indicating its intent to enable inspectors to proceed directly
against contractors for their violations. On August 14, 1979, the
proposed regulations were published. 44 Fed. Reg. 47746-47753 (1979).
The proposed regulations provide a firm indication of the Secretary's
intent to enforce the Act directly against contractors for violations
that they commit.

We note that the interim policy being pursued by the Secretary is
not in line with the view expressed in his proposed regulations of how
best to enforce the 1977 Act. Also, we have doubts concerning the
necessity of the Secretary's blanket "owners only" enforcement policy
even on an interim basis. In many circumstances, as in the present

.case, it should be evident to an inspector at the time that he issues a
| citation or order that an identifiable contractor created a violative
.. condition and is in the best position to eliminate the hazard and prevent
- it from recurring. Thus, we fail to see the overriding need for adherence
to a uniform policy in instances where it is clear that proceeding
" against a contractor is a more effective method of protecting the safety
and health of miners. Nevertheless, we recognize that it takes some
time for the development of new policies and procedures by a department
newly assigned the enforcement of a major program designed to protect
the health and safety of miners. 7/ Therefore, because the Secretary's
decision to proceed against 0Old Ben was grounded on considerations of
consistent enforcement, it was made for reasons consistent with the
purposes and policies of the 1977 Act and we will not disturb his choice.

We emphasize, however, as the Secretary has recognized in his
proposed regulations, that the amendment of the 1977 Act's definition of
operator to include independent contractors was intended to accomplish a
specific purpose, i.e., to clearly reflect Congress' desire to subject
contractors to direct enforcement of the Act. The Secretary has also
recognized in his proposed regulations that enforcement against owners
for contractor violations, although a legally permissible method of
effecting miner safety and health, oftentimes proves to be an inefficient
and unsatisfactory manner of achieving the Act's purposes. See also ABC
v. Andrus, supra, 581 F. 2d at 863. We note that there is no o indication
of when the interim policy will be replaced by a new one. If the Secretary
unduly prolongs a policy that prohibits direct enforcement of the Act
agalnst contractors, he will be disregarding the intent of Congress. In
view of the Secretary's express recognition of the wisdom and effectiveness

7/ The 1977 Act became effective on March 9, 1978. The citation in this case
was issued to 0ld Ben on April 12, 1978.
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of subjecting contractors to direct enforcement, continuation of a

policy that forecloses such enforcement will provide evidence that the
current policy is grounded solely on improper considerations of ad-
~ ministrative convenience, a basis that would not be consistent with the = ™
Act's purpose and policies. The ability to proceed against owners for
contractor violations was intended to provide an effective tool for
protecting the safety and health of miners. To use this tool as a mere

administrative expedient would be an abuse.

For these reasons, the decision of the administrative law judge
finding that 0l1d Ben violated the Act is affirmed.

<]
(=
| ’.%M;ﬁyu

A. jE. Lawson, Commissioner

\X\{m Neardues Noows

Ma.sla/n Pearlman Nease, Commissioner

Backley, Commissioner, dissenting:

This case arises under the Federal Mine Safety and Health Act of
1977 (1977 Act), but poses the same question as was presented to the
Camission in Republic Steel Corporation (Republic), 1/ a case that was
decided under the Federal Coal Mine Health and Safety Act of 1969 (1969
Act). Under the 1969 Act, the term "independent contractor" was not
included.in the statutory definition of "operator". 2/ However, court
decisions, in interpreting that word, held that under the definition of
"operator" in the 1969 Act an independent construction contractor could
be considered a coal mine operator. 3/ In the enactment of the 1977 Act,
Congress, noting with approval such judicial interpretation, 4/ amended
the definition of "operator" to include independent contractors performing
services or construction at a mine.

1/ Secretary of Labor v. Republic Steel Corporation, Docket Nos.

IBMA 76-28, MORG 76-21, IBMA 77-39, MORG 76X95-P, Comm.
No. 79-4-4.

2/ 30 U.S.C. §802 (d).

3/ Bituminous Coal Operators' Association v. Secretary of the Interior,
541 F.2d 240 (4th Cir. 1977), (BCOA); Association of Bituminous
Contractors Inc., (ABC) v. Andrus, 581 F.2d 852 (D.C. €ir. 1978).

4/ The Senate Committee Report specifically cites the BCOA decision.

S. Rep. No. 95-181, 95th Cong., lst Sess. 14 (1977).
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Accordingly, under both Acts an independent contractor can be held
liable as a mine operator. The underlying question thus presented in
both Republic and the instant case is under what circumstances should
liability of the contractor attach. Today's majority opinion sheds
little light on this question. As in Republic, the majority has.held
the owner-operator liable on a theory of absolute or strict liability
without any consideration of the action or inaction-of “thé independent
contractor. 5/

However, it is apparent that the majority has retreated from its
rigid position, as enunciated in Republic, of approving without meaningful
review the Secretary's imposition of absolute liability on the owner-
operator and now considers such policy of the Secretary to be "permissive"
dependent upon the Secretary's promulgation of regulations discussed
later herein. The fact remains, however, that the majority has disregarded
the facts presented in this case and, accordingly, has deferred to the
Secretary's present ill-founded policy of citing only the owner-operator.
Accordingly, I must dissent.

As in Republic, I do not dissent from the court supported proposition
that the statutory language permits the imposition of absolute liability
on owner-operators for independent contractor violations. However, the
Secretary of Labor and this Commission have an obligation to determine
under what circumstances imposition of the statutorily permissible
concept of absolute liability will best promote the safety and health of
miners. Thus the thrust of my dissent, both in Republic and in the
instant case, goes to the question of whether the owner-operators, under
the facts presented to us, should be held liable for the violations of
their contractors. I submit that the answer to the latter question
depends on the factual situation presented in each case measured against
a standard of preventative control. 6/

5/ In lieu of the term "absolute liability", the majority finds

0ld Ben can be held responsible "as a matter of law ... without

fault ...". The phrase, "a distinction without a difference,"”

I believe, is appropriate.
6/ While conceding that "one operator may be in a better position to
prevent the violation," the majority then, surprisingly, proceeds
to reason that that "issue" need not be decided, attributing such
reasoning to Congress. It would appear that the ability to prevent
a violation from taking place would do more for the promotion of
health and safety, then the blind assertion that Congress allows
"the imposition of liability on both operators" regardless of their
relative position insofar as a violation is concerned. The
rationale that Congress "endorsed the conclusion that owners can
be held solely responsible for contractor violations" does not
support the conclusion that they should. This leap in logic ignores
safety, for to hold one party liable who is in a lesser position to
prevent violations provides little comfort for the miners.
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Thus, as I indicated in Republic, I would impose liability on the
person most able to prevent the violation and to correct it quickly
should it occur. In my opinion that person would be the party who has
functional control of, or supervision over, the work activity in that
portion of the mine where the violation occurred.

Accordingly, I submit that there must be, at a minimum, scme rational
relationship between the owner-operator and the wrongdoing alleged in
the citation before the owner-operator should be held legally responsible
for the violation. Such relationship does not exist under the facts of
this case as examined below. Therefore, I conclude that 0ld Ben should
not be held liable for the violation committed by its independent contractor.
Application of the concept of absolute liability of the owner-operator
regardless of the facts can produce only unreasonable results as this
case clearly demonstrates.

An inspection of the 0ld Ben No. 2 Strip Mine was made by Department
of Labor inspector Joseph Hensley on April 10, 11 and 12, 1978. During
the inspection employees of an independent construction contractor,

ANSCO, Inc., were working at two different locations on the mine property.
ANSCO had been contracted by 0ld Ben to construct a structure to be used
in repairing the dragline shovel buckets used at the No. 2 strip mine.
ANSCO employees were also on mine property constructing an addition to
the tipple.

On April 11th, Inspector Hensley visited the construction site at
the tipple and observed four men working in an elevated position with
neither safety belts nor scaffolding. Hensley pointed out this safety
hazard to Dale Wools, the 0ld Ben representative accompanying him, who
asked the men to "come down." Hensley and Wools then contacted William
Wagner, ANSQO's superintendent of construction at the No. 2 mine.
Inspector Hensley explained to Mr. Wagner "at that time what the law
said about safety belts and what was required for his men to do when
working on an elevated platform and he assured me [Hensley] at that time
that he would have none of his men working from an elevated position
again unless they were wearing safety belts." (TR. 20)

On April 12th Inspector Hensley was again accompanied on the con-
tinuation of his inspection by 0l1d Ben's representative, Dale Wools.
While driving by the bucket building construction site with Mr. Wools,
the inspector observed an employee of ANSCO working 15 to 20 feet in the
air standing on an I-beam. The employee, who was welding, was not
wearing a safety belt and was not using scaffolding which was available
at the site. The inspector instructed the 0ld Ben representative to have
the man come to the ground, which he did. When the employee descended
the inspector considered the violation to be abated. (TR. 32) There
were no other 0ld Ben hourly employees or supervisors in the immediate
vicinity of the construction site. ANSCO's construction supervisor,

Mr. Wagner, was on the mine property but he was not at the bucket.
building construction site at the time of the violation. (TR. 34, 35)
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The ANSCO employee who was cited for failure to wear the safety
belt stated to Inspector Hensley at the time of the violation "that he
knew that he was required to wear safety belts but he was instructed" by
Mr. Wagner "that he had to get the job done and that there were no belts
available for him so he went up" without the safety belt. (TR. 37) The
ANSCO employee had further explained that "he had just a quick job. His
foreman was in the office making a phone call and he thought he would
get the job done right away while the foreman was gone and have it done
when he got back." (TR. 50)

Inspector Hensley also testified that he issued the citation to 0ld
Ben under the unwarrantable failure provisions of section 104 (d) 7/ because
he had previously explained the safety belt requirements to the ANSCO
supervisor and because the ANSCO employee admitted that he knew he was
violating a safety standard. (TR. 35)

The contract between Old Ben and ANSCO provided that ANSCO was to
erect the building for a fixed sum according to certain specifications.
The administrative law judge made a finding that under the terms of the
contract and in carrying it out, ANSCO was independent of any control by
0ld Ben. He further found that ANSCO's employees were supervised by its
own supervisor and 0l1d Ben did not hire, fire, direct or control them in
their duties. (Dec. p. 2, 3) The employee in question was not directly
or indirectly under Old Ben's control. (Dec. p. 4)

Thus under these facts, 0ld Ben has been assessed a civil penalty
of $750.00 as a result of the poor safety practices of a construction
company's employee over which they had no practical control. Furthermore,
0ld Ben's No. 2 Strip Mine was subjected to the potential closure sanctions
of the unwarrantable provisions of section 104(d) of the Act not because
of any action or inaction of 0Old Ben, but, according to the testimony of
the inspector, because of the laxity of supervision by ANSCO and the act
of the ANSCO employee in flagrantly committing the violation.

The transcript of the evidentiary hearing in this case indicates
that the inspector felt he had been placed in an awkward position by the
MSHA policy as enunciated by counsel at the hearing. In response to a
question from the Judge as to why the inspector did not cite both the
owner—-operator and the independent contractor, the Secretary's counsel
stated that "there are no regulations out now that state we can cite
independent contractors for violations." (TR. 7) Counsel further
stated:

"The present practice of the Secretary is to cite
the owner-operators of all violations that are
committed on the (mine) property ..." (TR.8)

The inspector was clearly aware of this policy to cite only owner-
operators and not independent contractors. However, his testimony
indicates that he sensed he was citing an improper party, but was helpless
to remedy the situation because of the restrictions placed upon him.

7/ 30 USC §814(Q)
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Inspector Hensley was asked at the evidentiary hearing why 0l1d Ben
was cited instead of ANSCO. He replied as follows:

"I had no provisions to cite ANSCO at that time. We
were aware of the law, the '77 Act that they were
trying to promilgate laws for construction people to
get them to stand on their own merits but at the time,
there were no laws in effect at which there is not vyet,
as far as I am aware of, maybe there is but as far as I
am aware of there is no law governing contractors.
They still come under the jurisdiction of the mine
while they are on mine property. If you will note on
my citation, I did write in the body of the citation
that it was ANSCO." (TR. 28)

There is, of course, a "law governing contractors." What does not
exist, however, is a rational application of that law -- only a policy
of what can best be described as one based principally on administrative
convenience.

As noted by the majority, the Secretary made public in Octocber 1978,
a draft of proposed regulations establishing criteria by which independent
contractors would be designated operators. On August 14, 1979, 17 months
and 5 days after the effective date of the Act the revised proposed
rules were published by the Secretary. In both the draft version and
the final 8/ proposed version of the rules, - the preambles make it clear
that in determining liability as between the owner-operator and the
independent contractor, the paramount concern is improved safety and
health conditions for miners. I am in full agreement with that underlying
premise. The preamble to the proposed rules published in August further
states that "MSHA's experience under the 1969 Coal Act and the 1977 Act
has been that persons controlling a mine are generally in a position to
act more responsibly and effectively with regard to safety and health
conditions at the mine." (F.R. p. 47747) I believe that conclusion of
the enforcement arm of the Secretary is most important and should be
given careful consideration. So as to fulfill the Congressional mandate
to most effectively promote the health and safety of the miner, the
Secretary then concludes as follows:

Accordingly, under the proposed rule the primary
criterion for identification of independent
contractors as operators would be whether the
contractor will have effective control over an
area of the mine during the performance of its
work.

8/  The proposal of August 14, 1979, provides for a 60-day comment
period. Accordingly the finality of the proposal is, at this
point, tenuous.
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In Republic, I set forth criteria I would utilize in determining
the responsible party. Those criteria have much in common with what the
Secretary proposes. What I fail to understand is why the implementation
of principles with which the Secretary agrees would more effectively
promote the safety and health of the miners must await this interim
period of formal departmental rulemaking with all of its delays, some
inherent and some not. No satisfactory answer to this question has been
advanced. I do not believe there is one. 9/

Certainly, administrative convenience, in and of itself, is an
inadequate reason to sacrifice miners' safety. But the Secretary argues
that continuation of the policy of prosecuting owner—operators for
independent contractors violations is not only rational but necessary.
The Secretary states:

If each inspector were to exercise the Secretary's
prosecutorial discretion without guidelines, as the
inspector saw fit, the resulting unpredictability,
confusion, and potential unfairness would harm the
Secretary's enforcement program and, potentially,
disrupt the mining industry. (Brief of Secretary,

p. 27, Monterey Coal Campany v. Secretary of Labor
HOPE 78-469, et al.)

I believe that the Secretary has overstated the practical diffi-
culties which inspectors encounter at the mine site in the vast majority
of situations involving violations of independent contractors. The
portions of the record cited above in the instant case serves to
illustrate this point. The record reveals an inspector who knew through
experience which party should have been held responsible, but who was
unable to exercise this expertise as a result of the Secretary's interim

policy.

The majority opinion correctly, in my view, outlines the Commission's
role vis-a-vis that of the Secretary in reviewing the latter's enforcement
policy. In this regard, I agree with the majority's statement that
"... The Commission was intended to play a major role under the 1977 Act
by reviewing the Secretary's enforcement actions and formulating mine
safety and health policy on a national basis." [Emphasis supplied]
Unfortunately, having said that, my colleagues defer again to the
Secretary in this case, notwithstanding the facts.of this case, let
alone their own well articulated description of their roles as members
of the Commission. One can only hope, in reading their decision, that
their patience is growing thin insofar as the Secretary's failure to
establish a policy that allows the enforcement of the Act against the

9/ While this issue is not before us, the question as to why one class

- of "operator" must be further defined beyond the statutory
definition, gives me some problems. The Secretary's regulations
will condition liability in the case of independent contractors but
not in the case of an owner-operator. I find no such distinction
in the Act.

1492



"other operator," the independent contractor. Even more important it
remains to be seen what their position will be if the Secretary continues
to be dilatory in his promulgation of such a policy. Nothing in their
opinion suggests an answer to this question.

For the reasons set forth herein and in Republic, I would reverse
the decision of the administrative law judge.

lohasurer

Richard V. Bacdkley, Cammission&r
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 31, 1979

PEABODY COAL COMPANY : Docket Nos. VINC 77-12-P

: VINC 77-13-P

v. :

: IBMA No. 77-57

SECRETARY OF LABOR, :

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

DECISION

This appeal was pending before the Interior Department Board of
Mine Operations Appeals as of March 8, 1978. Accordingly, it is before
the Commission for decision. 30 U.S.C. §961 (1978). Peabody is appeal-
ing the decision of an administrative law judge finding that it violated
two mandatory standards of the Act, 30 CFR 77.404(a) and 30 CFR
77.1713(a). 1/

The two notices of violation were issued following a fatal accident
at Peabody's Lynneville Mine. On June 18, 1975, the foreman assigned
two mechanics to change a flat tire on a coal haulage truck. After the
mechanics removed the tire from the truck, it was transported with a
forklift to a storage area. They then lifted the new 2,500 pound tire
onto one of the tines of the forklift and transported it back to the
truck to install it. When the mechanics began to put the new tire on
the truck they realized that two of the studs on the wheel were broken.
They backed the forklift away from the hub of the wheel and parked it.

. One of the mechanics went to advise the foreman, who had left the
vicinity, that a nut had to be welded on a stud before the tire could be
replaced, The victim came and welded a nut to the stud. While the weld
cooled, the victim and the mechanics took a coffee break. The foreman
returned to the area while the men were on their break. He observed the
parked forklift and saw the tire suspended 18 inches from the ground.
When the men returned from their break, one of the mechanics noticed the
forklift tines had descended so that the bottom of the tire was resting
on its treads on the ground. As the mechanics and the victim approached
the forklift the tire fell on its side, striking the victim and fatally
injuring him,

The accident investigation revealed that during the time the tire
was on the forklift its tines were slowly descending toward the ground
due to hydraulic leakage. The leak was internal and not visible. It
caused the tines to descend at a rate of approximately one inch per
minute.

1/ Two additional alleged violations of 30 CFR 77.1708 and 30 CFR
77.208 were dismissed by the judge and are not at issue in this appeal.

79-10-20
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In August 1973, a similar fatal accident occurred at Peabody's Will
Scarlett MMine. During a tire changing operation a tire toppled off the
tines of a forklift fatally injuring a mechanic. 2/ The foreman knew of
the prior fatality.

The judge held that Peabody violated 30 CFR 77.404(a), which pro-

vides: '"Mobile and statiomary machinery and equipment shall be main-
tained in safe operating condition and machinery or equipment in unsafe
condition shall be removed from service immediately." He found "the

operator was in violation of the section because of the internal hydraulic
leakage" and assessed a penalty of $6,000 for the violation.

We affirm the judge's finding of a violation of 30 CFR 77.404(a).
The regulation imposes two duties upon an operator: (1) to maintain
machinery and equipment in safe operating condition, and (2) to remove
unsafe equipment from service. Derogation of either duty violates the
regulation. The company admitted the presence of the hydraulic leak. In
doing so, it admitted the forklift was not maintained in "safe operating
condition.”" The existence of the violation was established. The company
argues it could not violate the regulation without knowledge of the
leak, and it would have us condition liability upon prior knowledge.
This we cannot do. The regulation requires that operators maintain
machinery and equipment in safe operating condition and imposes liability
upon an operator regardless of its knowledge of unsafe conditions. What
the operator knew or should have known is relevant, if at all, in deter~
mining the appropriate penalty, not in determining whether a violation
of the regulation occurred.

The judge also determined that Peabody violated 30 CFR 77.1713(a). 3/
The judge acknowledged that the foreman did not know of the leak, but
based on his knowledge of the past fatality, and the proximity of the
tire and forklift to the truck, the foreman 'should have realized that
the lives and safety of the miners were dependent upon the integrity of
the hydraulic system of the forklift truck." A penalty of $6,000 was
assessed by the judge.

We also affirm the judge's holding that the company violated 30 CFR
77.1713(a). The regulation is broadly worded and requires, among other
things, that a designated certified person examine working areas for
hazardous conditions as often as is necessary for safety and that any
conditions noted be corrected by the operator. In this instance the
foreman assigned the miners the task of changing the tire. He observed
the unsecured tire hanging from the forklift in a working area. The

2/ See MESA v. Peabody Coal Company, VINC 74-927-P (May 3, 1976).

3/ Section 77.1713(a) provides:
At least once during each working shift, or more often if necessary
for safety, each active working area and each active surface
installation shall be examined by a certified person designated by
the operator to conduct such examinations for hazardous conditions
and any hazardous conditions noted during such examinations shall
be reported to the operator and shall be corrected by the operator.
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foreman knew of the prior accident. He should have known that the
practice of changing tires with a forklift was potentially hazardous.
The fajilure to correct the hazard by, for example, insuring that the
hydraulic system was functioning properly, or by securing the tire, or
by removing it from the working area constituted a violation of the
regulation.

Finally, Peabody's contention that the judge erred in assessing
penalties of $6,000 for each of the violations is without merit. The
Accordingly, the judge's decision is affirmed.

penalties assessed are appropriate and will not be disturbed.

ank/F rab Smmissioner

///,lvl—z‘,v

A. E Lawson Comm1331oner

w&&m&wu

Marlan Pe r}man Nease, Comm1551oner
\/
v

Waldie, Chairman, and Backley, Commissioner, concurringin part and dissenting
in part:

While we concur with the majority in affitming the administrative
law judge's finding of a violation of 30 CFR §77.404(a), we must dissent
from their conclusion regarding the violation of 30 CFR §77.1713(a). We
do so because the findings of the judge as set out on page 6 of his
decision do not support a violation of that regulation, 1/ the key to
which is the "examination for hazardous conditions" and the reporting
thereof.

1/ The Administrative Procedures Act requires the decision to include
such support. 5 U.S.C. 557(c¢c) reads, in pertinent part:
"All decisions ... are part of the record and shall
include a statement of--
(A) findings and conclusions, and the
reasons or basis therefor, on all the
material issues of fact, law, or discretion
presented on the record; ..."
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Either the majority has misinterpreted the findings of the judge or
has rewritten them to conform to the record so as to support a violation
of the regulation in question. Regarding the "hazardous condition"
requirement of the standard, the judge found that the "lives and safety
of the miners were dependent upon the integrity of the hydraulic system"
(emphasis added). He went on to hold that, although the foreman had no
personal knowledge of this hazard, such knowledge could be imputed to
the operator. Evidently, the judge imputes this knowledge from the
recognized fact that "hydraulic systems do occasionally leak' and the
operator's ''past experience with a similar fatality." However, the
“similar fatality' to which he refers did not result from a hydraulic
leak, the basis of the judge's findings, but involved similar tire
changing procedures which produced the unfortunate results to which the
judge refers. Accordingly, we find it difficult to impute knowledge of
a hydraulic leak where there is no basis for such imputation in the
record.

If the judge had made the findings attributed to him by the majority,
we would have little problem in affirming him. However, such is not the
case. The judge based his finding solely on imputed knowledge of the
hydraulic leak, the fact of which, the record discloses, the foreman was
unaware, The judge found no breach of the duty to inspect the forklift
nor did he find any breach of the duty to report the hazardous conditions
as to the latter. The judge specifically found that the foreman "did
not know it [the forklift] was hazardous because he did not know of the
hydraulic leak." Having said that, he then imputes knowledge of such
leak based, in part at least, on a faulty premise--the operator's past
experience with a similar fatality which did not involve a hydraulic
leak. 2/ We do not believe such imputation is contemplated, permitted
or warranted under the cited standard, yet alone the facts.

Furthermore, the majority opinion fails to address a major argument
of the applicant. Counsel's brief argues that under the findings of the
judge, a violation of §77.1713(a) is duplicative of a violation of
§77.404(a) and the imposition of a penalty for each constitutes an
unreasonable multiplication of violations and assessments, The judge
found a violation of §77.404(a) on the basis that the hydraulic leak
demonstrated that the operator failed to properly maintain the forklift
and failed to remove it from service when it became unsafe. The judge
then imputes to the operator the knowledge that maintenance and inspection

2/ It is far from clear as to the finding of a violation of §77.1713(a)
is concerned, what role, if any, '"common knowledge that hydraulic
systems do occasionally leak' played. The opinion, as written,

does not refer to this '"fact" in support of the violation in question,
but to the violation of §77.404(a).
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of the forklift was not taking place and finds a violation of §77.1713(a)
for failure of the operator to discover and correct the conditionm of the
forklift in the course of the on-shift examination. In summary, the
appellant has argued that an operator should not be sanctioned twice for
what, in essence, is the same conduct--failure to discover the condition
of the forklift. We agree. The majority refuses to disassociate itself
from the finding of the judge that the "hazardous condition" necessary
for a violation of §77.1713(a) consisted of the leaking hydraulic system
on the forklift. In so doing, today's decision fails to cure what
appears to-us to be duplicative findings of the judge.

One final comment is in order. We do not believe that Congress
intended our role as a reviewing body to include the authority to sub-
stitute our findings for that of the trial judge unless such findings
are unsupported by substantial evidence of record. Section 113(d)(2)(A)(ii),
Federal Mine Safety and Health Act of 1977.

The majority opinion provides no analysis as to whether the judge's
findings upon which he bases his conclusion that §77.1713(a) was violated
are supported by substantial evidence of the record. On the contrary,
in order to support the violation, the majority provides supposition and
example, none of which are part of the findings.

Accordingly, we would reverse the judge as to his conclusion that a
violation of §77.1713(a) is supported by the findings of record.

(% R (hecl;

Jerghe R. Waldie, Chairman

P

Richard V. Backley, Commigsioner

1498



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 31, 1979

CLIMAX MOLYBDENUM COMPANY,
a division of AMAX INC.

V. :+ Docket Nos. DENV 79-102-M
: through
SECRETARY OF LABOR, MINE SAFETY : DENV 79-105-M
AND HEALTH ADMINISTRATION :
(MSHA) , :
and :

OIL, CHEMICAL, AND ATOMIC
WORKERS' INTERNATIONAL UNION,
LOCAL 2-24410 :

ORDER

On September 21, 1979, the Commission granted a petition for dis-—
cretionary review, filed by Climax Molybdenum Company, of an admini-
strative law judge's decision. Climax has filed its brief on review of
that decision and has also filed a motion to accept attachments to its
brief "as part of the record". The attachments are a deposition of an
MSHA inspector, with an outline of the deposition; and a Mine Safety and
Health Administration (MSHA) document purporting to interpret and
explaining MSHA's enforcement of the silica dust standard. Climax
states that the material would support its arguments in its brief, and
that the Secretary of Labor would not be prejudiced by the granting of
the motion, because attorneys for the Secretary were present at the
deposing of the inspector and received copies of the deposition
transcript, and because the Secretary supplied the MSHA document.

Section 113(d) (2)(C) of the Federal Mine Safety Health Act of 1977,
30 U.S.C. §801, states what constitutes the record on review of a
judge's decision: the record upon which the decision of the judge was
based, the rulings on the parties' proposed findings and conclusions,
the judge's decision, the petition for discretionary review and re-
sponses thereto, the direction for review, and the parties' briefs on
review. The section also states that "[n]o other material shall be
considered by the Commission upon review. ... If the Commission
determines that further evidence is necessary on an issue of fact it
shall remand the case for further proceedings before the administrative
law judge.'" These provisions evince the Congress' view that the

79-10-21
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adjudication process is best served if the administrative law judge is
first given the opportunity to admit and examine all the evidence before
making his decision. The motion to accept the attachments is therefore
denied; the attachments will not be considered by the Commission. See
Helvetia Coal Co., 1 FMSHRC 26, 1 BNA MSHC 2070 (1979).

We note that Climax's brief relies upon the material attached to
its brief. References to this material appear on pages 4, 5 and 12
of the brief. Within 15 days of the issuance of this order, Climax
may either file revisions of those pages or a new brief that does
not cite or rely upon the excluded material.

The Secretary of Labor has filed a motion requesting an extension
of time for filing its response brief from November 5, 1979 to
November 19, 1979. In view of the need for modifications in Climax's
brief, the Secretary's brief is due within 20 days after Climax's
new brief or revisions are served upon the Secretary.

e R lirae_

Jeroe R. Waldie, Chairman

Richard V. Backley, Commissioné{

. y
/4;; €:r7%iﬂhdfh,

T -
A. E. Lawson, Commissioner

\V\X\&WLU %Q@)&mau N&a&z

Marian Pearlman Nease, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 1, 1979

SECRETARY OF LABOR : Civil Penalty Proceeding
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No., DENV 79-29-P
Petitioner : A.C, No. 05-003001-~03001F
Ve :

Dutch Creek No. 1l Mine
MID-CONTINENT COAL AND COKE
COMPANY,
Respondent

DECISION

Appearances: James Abrams, Esq. and James Barkley, Esq., Office
of the Solicitor, Department of Labor, Denver
Colorado, for Petitioner;
Edward Mulhall, Jr., Esq., Delaney and Balcomb,
Glenwood Springs, Colorado, for Respondent.

Before: Chief Administrative Law Judge Broderick

STATEMENT OF THE CASE

This proceeding was heard on the merits before Judge Malcolm P,
Littlefield, in Denver, Colorado, on June 12 and June 13, 1979.
Judge Littlefield retired from Federal service on June 30, 1979,
before he was able to issue a decision in the case. With the consent
of counsel, the matter was assigned to me for decision based upon the
record made before Judge Littlefield and the contentions of the par-
ties, Posthearing briefs were filed on behalf of both parties. To
the extent of the proposed findings and conclusions are not incorpor-
ated in this decision, they are rejected.

Philips Gibson, Jr. and Freeman Staples, Federal mine inspectors,
testified on behalf of Pestitionmer, Donald Ford and John Turner
testified on behalf of Respondent.

The case arises under the Coal Mine Health and Safety Act of
1969, 30 U,S.C. § 80l et seq. The Act was amended by the Federal Mine
Safety and Health Act of 1977 which became effective March 9, 1978.
The amendments do not affect this case,
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STATUTORY PROVISION

Section 109 of the Coal Mine Safety Act provides in part:

The operator of a coal mine in which a violation
occurs of a mandatory health or safety standard * * *
shall be assessed a civil penalty * * * [of] not more
than $10,000 * * *, 1In determining the amount of the
penalty, the Secretary shall consider the operator's
history of previous violations, the appropriateness of
such penalty to the size of the business of the operator
charged, whether the operator was negligent, the effect
on the operator's ability to continue in business, the
gravity of the violation, and the demonstrated good faith
of the operator charged in attempting to achieve rapid
compliance after notification of a violation.

REGULATORY PROVISION

30 CFR 75.1725(a) provides: ''Mobile and stationmary machinery
and equipiment shall be maintained in safe operating condition and
machinery or equipment in unsafe condition shall be removed from
service immediately,"

ISSUES

1. Whether Petitiomer established that the violation charged
in the notice occurred; more specifically whether the Respondent
was shown to have failed to maintain the hoist assembly and wire
rope used in raising and lowering the ventilation door on the inby
end of the No. 50 crosscut between No. 6 and No. 7 slopes in the
subject mine in safe condition on January 17, 19787

2, If a violation occurred, what is the appropriate penalty
and with respect to the questions of gravity and negligence, was
the violation related to the fatality which occurred on January 17,
19787

MOTION TO REOPEN RECORD AND ADMIT EXHIBIT

On September 4, 1979, Petitioner moved to reopen the record for
the purpose of admitting into evidence Petitiomer's Exhibit G-2, a
computer printout of the history of violations of the operator at
the subject mine from January 18, 1976 to January 17, 1978. Respon-
dent has not filed a reply. The motion is GRANTED and Petitiomer's
Exhibit G-2 is received in evidence,
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FINDINGS OF FACT

1, Respondent, Mid-Continent Coal and Coke Company, on January 17,
1978, and prior thereto, was the operator of a coal mine in Petkin
County, Colorado, known as The Dutch Creek No, 1 Mine, I.D. No.
46-01477.

2. The record does not contain evidence concerning the size of
Respondent's business.

DISCUSSION

Petitioner's posthearing brief states that '"this firm registered
over 1-1/2 million production tons per year when the proposed assess-—
ment was issued." I have not found evidence in the record to support
this statement either by way of testimony, exhibits, stipulations or
otherwise. I can assume from Exhibit G-2 showing the number of prior
violations that the operator is not small. In the absence of more
specific evidence on this issue, I will treat the size of the business
of Respondent as moderately large.,

3., There is no evidence that the assessment of a penalty herein
will affect Respondent's ability to continue in business, and there-
fore, I find that it will not.

4, Exhibit G-2 shows a total of 419 paid violations occurring
at the subject mine between January 18, 1976 and January 17, 1978,
including eight violations of 30 CFR 75,1425, I find this to be a
substantial history of prior violations and if a penalty is assessed
herein, it will reflect this finding.,

5. The evidence establishes that Respondent showed good faith
in promptly abating the condition after the notice was issued.

6. On January 17, 1978, a fatal accident occurred at the subject
mine. The driver of a battery-powered scoop tractor was killed when
his chest was crushed by a partially opened airlock door located on
the inby end of the No. 50 crosscut between No. 6 and No. 7 slope in
the subject mine,

7. On January 17, 1978, Philip R, Gibson, a coal mine inspector
and a duly authorized representative of the Secretary, issued Respon-
dent a notice in which he alleged a violation of 30 CFR 75.1725(a).

VIOLATION

8. On January 17, 1978, one of the two wire ropes used to
lift the airlock door was frayed and abraded; four of its six strands
were broken. The frayed portions of the cable would not pass through
the pulley system used in lifting the door,
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9. On January 17, 1978, the '"keys" in the griphoist cranking
lever used to raise the airlock door were missing and were replaced
by a nail and a screw, It was necessary for one-operating the lever
to hold the nail and screw in place while operating the cranking
lever with his other hand.

10. The condition found in Finding of Fact No., 8 was unsafe, in
that it could result in injuries to miners if the cable broke,

11. The conditions found in Findings of Fact No. 8 and No. 9
were unsafe in that it rendered raising the door more difficult
and required more physical exertion,

GRAVITY

12, Three employees were potentially exposed to the unsafe con-
ditions found to exist in Findings of Fact No. 10 and No. 11, one on
each shift,

13, The employees referred to above were material handlers who
carried supplies to the working section. When such employees reached
the door, they were required to leave their vehicles, open the outby
door, drive through the door, lower the door and repeat the process
for the inby door, thereby maintaining an airlock and preventing
disruption in mine ventilation.

14, The door in question was 4 feet high, and 13 feet 9 inches
wide with a 6 inch flap on each side. It was constructed of 1/4 inch
plate steel, and weighed over 850 pounds. The capacity for lifting
materials of the griphoist mechanism in question was 2,000 pounds,

15, The crosscut in question was 20 to 22 feet wide and 7 to
8 feet high,

16, On January 17, 1978, an employee of Respondent, the driver
of a battery-powered scoop tractor was killed when his chest was
crushed by the inby airlock door as he was driving through, There
were no witnesses to the accident.

17, The tractor headlight was damaged, indicating that the
vehicle struck the door in proceeding through the opening before
the fatal injury.

DISCUSSION

Much of the testimony at the hearing and much of the discussion
in the posthearing briefs of counsel is directed to the question of
the cause of the fatality., Whether in fact the alleged safety viola-
tion caused the fatality is not per se an issue in this proceeding.
However, if the alleged safety violation did or could have contributed
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to a fatal injury, it would of course be important in determining the
gravity of the violation. The evidence of record would not support a
finding that the fatal injury was in fact the result of the conditions
found herein to exist in Findings of Fact No. 8 and No., 9. However,
the record does show, and I find that the conditions just referred to
could have resulted in or contributed to serious injuries to miners
including fatal injuries. The conditions were very serious.,

NEGLIGENCE

18, The conditions of the wire ropes described in Finding No. 8
and of the griphoist cranking level described in Finding No. 9, were
evident to visual inspection. They were or should have been known
to Respondent's management as the result of preshift examinations,

The conditions had existed at least for some days prior to January 17,
1978,

CONCLUSIONS OF LAW

1. Respondent on January 17, 1978, and prior thereto, was sub-
ject to the provisions of the Coal Mine Health and Safety Act of
1969, with respect to the operation of the subject mine.

2. As an Administrative Law Judge of the Mine Safety and Health
Review Commission I have jurisdiction of the parties and subject
matter of this proceeding.

3. The conditions found in Findings of Fact Nos. 8 and 9 consti-
tuted a violation of the mandatory safety standard contained in
30 CFR 75.1725(a).

4, The violation described in Conclusion No. 3 was very serious
and was the result of Respondent's negligence.

5. Based on the above findings of fact and conclusions of law
and considering the criteria in section 109 of the Act, I determine

that an appropriate penalty for the violation is $7,000,.

ORDER

Respondent is ordered to pay, within 30 days of this decisionm,
the sum of $7,000 as a civil penalty for the violation of the man-
datory safety standard in 30 CFR 75.1425(a) on January 17, 1978.

-7 ) .

.+ James A, Broderick
- Chief Administrative Law Judge
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CE OF ADMIFISTRATIVE LAW JUDGES )
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SECRETARY OF LABOR, ¢ Civil Penalty Proceedings
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. BARB 79-61-PM

Petitioner : A.0. No. 40-00840-05001
V. :
Knoxville Quarry
IDEAL CEMENT COMPANY, :
Respondent : Docket No. BARB 79-267-PM
: A.0. No. 40-00840-05002

Knoxville Mine & Mill

DECIS10ONS

Appearances: Darryl A. Stewart, Attorney, U.S. Departwent of
Labor, Nashville, Tennessee, for the petitioner;
Norman H. Williams, Esq., Knoxville, Tennessee,
for the recpondent.

Before: Judge Koutras

Statement of the Cases

These proceedings concern proposals for assessment of civil pen-
alties filed by the petitioner against the respondent on October 26,
1978, and January 31, 1979, pursuant to section 110(a) of the Federal
Mine Safety and Health Act of 1977, charging the respondent with
eight alleged violations of certain mandatory safety standards set
forth in Part 56, Title 30, Code of Federal Regulations.

Respondent filed timely answers to the proposals, a hearing was
convened at Knoxville, Tennessee, on May 23, 1979, and the parties
appeared by and through counsel. Respondent filed posthearing pro-
posed findings and conclusions, but petitioner did not.

Issues
The principal issues prescnted in these proceedings are (1)
whether respondent has violated the provisions of the Act and

implementing regulations as alleged in the proposals for assess-—
ment of civil penaltics filed in these proceedings, and, if so,
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(2) the appropriate civil penalties that should be assessed against
the respondent for the alleged violations based upon the criteria
set forth in section 110(i) of the Act. Additional issues raised

by the parties are identified and disposed of in the course of these
decisions.

In determining the amount of a civil penalty assessment, section
110(i) of the Act requires consideration of the following criteria:
(1) the operator's history of previous violations, (2) the appropri-
ateness of such penalty to the size of the business of the operator,
(3) whether the operator was negligent, (4) the effect on the opera-
tor's ability to continue in business, (5) the gravity of the viola-
tion, and (6) the demonstrated good faith of the operator in
attempting to achieve rapid compliance after notification of the
violation.

Applicable Statutory and Regulatory Provisions

1. The Federal Mine Safety and Health Act of 1977, P.L. 95-164,
30 U.S5.C. § 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. §& 820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
Discussion

Docket No. BARE 79-61-PM

The proposals for assessment of civil penalties filed in this
docket allege seven violations set forth in the following citations:

Citation No. 107001, March 14, 1978, 30 CFR 56.89-87, states as
follows: "The automatic reverse alarm for the b w 15 quarry haulage
truck did not function properly when the truck was backing up to
be loaded by the shovel in the quarry.”

Petitioner's Testimony

MSHA inspector Donald F. Downs testified that respondent operates
a quarry where material is extracted and hauled approximately half a
mile out of the quarry to the primary crusher where it is sized and
processed through more crushers, mills, slurry tanks, kilns, and then
to the bagging system.  Some of the ingredients for the cement product
come from gypsum, limestone, clay, and iron, and after the ingredients
are combined, the cement is bagged and loaded on flatbed trucks and
hauled to or locaded into railroad cars.

The inspector confirmed that on March 14, he issued Citation No.
107001 and served it upon Dave Ross, respondent's safety director,
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after finding.that the automatic reverse alarm was not working on the
quarry haul truck LW 15. The haul truck was hauling quarried broken
limestone from the quarry to the primary crusher and the backup alarm
was not working, and prior to issuing the citation, he discussed the
condition with Mr. Ross and possibly the quarry foreman (Tr. 10-14).

Inspector Downs indicated that while an alarm was installed on
the truck, it was not functioning properly in that it was not emitting
a noise louder than the surrounding noise, and, in fact, was not emit-
ting any sound. He did not notice anyone around the vehicle while it
was operating, and did not notice anyone giving signals prior to the
vehicle being placed in reverse. Prior to his issuing the citation,
Mr. Ross did not say anything about the alarm other than to acknowl-
edge that it was not working, and he indicated that it was going to be
repaired. In Mr. Downs' opinion, any men immediately behind the truck
would be obstructed, and a person would have to be at least 25 to
30 feet behind the truck before the rear view mirror would be able to
pick him up. He does not know how long the truck was operating prior
to his citing the condition. He fixed the abatement time as 3 p.m.,
March 14, 1978, and it was abated at 1:30 p.m. the same day. The
operator corrected the condition in good faith (Tr. 15-18).

Inspector Downs stated that the hazard presented was the pos—
sibility of someone being run over, but the chance of this happening
was improbable due to the fact that there was no flow of traffic in
the area during the hour or so he was there. A heavy-duty truck
running over someone could result in a fatality, and Mr. Downs
believed that the condition should have been known by the operator
because the quarry foreman is present in that area at various times
during the day (Tr. 18-20).

On cross—examination, Inspector Downs testified that when the
truck was purchased he was aware of no safety requirement that
required it to have an alarm installed, and he did not know how long
the alarm had been inoperative. He did not discuss the matter with
the truck driver, the driver may or may not have known that the alarm
was inoperative, and because of the outside noise he may not have been
able to hear the alarm while the truck was in operation. Compliance
could have been achieved by having a flagman or an observer present,
but he saw no such person there, although the loader operator was
present. He stated that the truck does back up because it has to
do so in order to dump and he has seen it dump in the past. He does
not remember whether or not he ever rode in the truck, and could not

state whether there was an obstructed view from the driver's seat
(Tr. 25-38).

On redirect examination, Inspector Downs testified that quarry
operations and mills were covered by the 1969 Act and that since the
alleged violation occurred at a quarry, it would have been covered
under the 1969 Act even though the cement processing plant and the
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mill may not have been covered under the 1969 Act. He did not know
whether there was any state, Federal, or other type of law prior to
the enactment of the subject standard that required a reverse alarm.
The front—end loader would not be able to specifically see the truck
driver. Whether or not the truck driver can hear the reverse alarm
depends on how loud the backup alarm sounds and this is because the
alarm must be louder than the surrounding noises. The truck engine is
located in front of the reverse alarm, which, in turn, is in front of
the driver, and the truck driver must also be able to hear the reverse
alarm (Tr. 38-42).

In response to a question from the bench, Mr. Downs indicated
that he did not review the company records on the particular truck
to see whether it had been previously inspected, and he indicated
that the driver is supposed to check out the truck (Tr. 44). He also
testified that he had been in a truck of the same model before, but
had never been in the driver's seat, and he does not recall the weather
on March 14, 1978 (Tr. 47). Since he has never been in the driver's
seat, he did not know whether the truck driver could see an observer
to the rear (Tr. 51).

On further redirect examination, Mr. Downs testified that the
normal truck-operating procedure is to back up and take a load of
limestone up to the primary crusher. There were three trucks oper-
ating out of the quarry with one driver and one loader operator on
each truck. The loader operator simply loaded materials on the back
of each truck (Tr. 52).

Citation No. 107002, March 15, 1978, 30 CFR 56.14-6, states as
follows: “The guard for the coal elevator chain drive was not kept
in place. The coal elevator is located over the ‘east end of the kiln
building. The repair crew failed to replace the guard when through
repairing the chain drive.”

Petitioner's Testimony

Inspector Downs testified that he issued Citation No. 107002
because the guard for the coal elevator chain drive was not kept in
place, and he served the citation upon Dave Ross. He observed that
the top half of the guard for the enclosed chain drive was off and
lying some 2-1/2 feet from the walkway. The elevator had been
guarded, but the guard was not secured in any fashion, and it was
lying on the ground (Tr. 56-58).

According to Mr. Downs, the bucket coal elevator brought the coal
up to the top of the kiln building where it was dropped onto a screw
conveyor for transportation to a storage tank. The walkway by the
secrew was full of coal and clinker dust, and the fact that he saw
clinker dust on the walkway and the screw full of coal indicated to
him that the buckets were operating. The kiln was burning, he could
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hear the noise of the kiln, and he therefore concluded that the
machinery was operating and thus required a guard. There were no
tools or equipment located near the guard that would give an indica-
tion that it was being tested. The coal elevator was enclosed, he
could not see the buckets, and he is uncertain as to whether he ever
saw the chain moving (Tr. 59-62).

Mr. Downs further testified that he does not know whether the
guard was replaced before the equipment was operated, although it is
possible that it was. Other than the inspection party, there was no
one else in the vicinity, and although there was no pedestrian traffic
arcund the unguarded chain, the coal operator and the crusher operator
pass by the unguarded chain three or four times a day while they are
checking the chutes (Tr. 63-68). Although he did not see a repair
crew at this location, Mr. Downs testified that he knows that the
repair crew was responsible for failing to replace the guard because
‘they are the only persons in the plant who do this work. Assuming
that the repair crew did in fact fail to replace the guard when they
were repairing the chain drive, it was negligence to leave it
unguarded and not be around it (Tr. 63).

On further recross—examination, Inspector Downs testified that
he does not know how long the guard had been off, and he elected to
cite the condition as a violation of section 56,14-6 rather than
56.14~1 because it was not necessary that the machine be operating
at the time in order to create a hazard. The only reason for any-
one taking the guard off would have been either for testing or main-
tenance. Abatement of the condition was performed immediately and
even before the citation was reduced to writing (Exh. P-2). There
was no guarding by "location,” and the provision of section 56.14-6
stating that "the guard shall be securely in place while machinery is
being operated,” does not mean to him that the machinery must be in
operation at the time it is observed before a violation can be issued,
and this is because the machinery will eventually be started up and
operated.

In response to questions from the bench, Inspector Downs stated
that in his experience, he does not consider guard railings or hand-
railing to be acceptable in lieu of the guarding requirement. The
walkway in question is not a normal course of travel for people in and
out of the plant, but rather it is a place that somebody would go to
do some specific chore (Tr. 77).

Respondent's Testimony

Alphias K. Klashak, respondent's safety manager, testified
regarding the safety standards issued pursuant to the 1977 Act,
and indicated that he had experienced difficulties in obtaining
copies of the standards. He indicated that in addition to being
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covered by state mining laws, safety regulations, workman's com-—
pensation laws, union demands, union contracts on safety, respon-
dent also has instituted company policies on safety. There have
been inconsistencies or conflicts between all of the various regu-
latory groups and bodies, and from 1969 or 1970 until the fall of
1976, respondent was under the jurisdiction of OSHA, and therefore
both the backup alarm and the conveyor had previously been regulated
by OSHA. Respondent did its best to comply with former regulations
under OSHA and is presently trying to comply with regulations under
the 1977 Mine Safety Act.

With respect to the alleged violation pertaining to the backup
horn, Mr. Klashak testified that he spoke with the driver about a week
and a half after the inspection, and during that discussion, he spe-
cifically asked the driver if he had complied with company policy by
checking the backup alarm that morning before he took the truck from
the yard. The driver advised him that the backup alarm was working
when he left the yard that morning because he put the truck in reverse
before starting the engine, and he further stated that the truck
engine makes so much noise it cannot be heard anyway. No one else
was in that area other than the loader and the truck driver (Tr. 89-
90).

Mr. Klashak stated that although the truck backs up to the
loader, the truck driver knows when to stop because he usually watches
the loader operator, and the loader operator signals to him with his
hand, and this is the universal procedure that is followed. Although
respondent has taken steps to put a backup alarm on all of its equip-
ment, and has attempted to maintain such alarms to the best of its
ability, it cannot have a mechanic riding on the truck to repair such
alarms when they break down. The truck in question was a 1962 model,
and the backup alarm which had been in place for a number of years had
been installed to meet OSHA requirements. The reason why the alarm
was not working was due to a simple maintenance problem, namely, the
vibration of the truck had loosened the activating device and all that
was necessary to correct the condition was to reposition the alarm on
the shift rod and tighten down a screw that was loose (Tr. 91-92),

With respect to the alleged violation involving the chain drive,
Mr. Klashak stated that there is a walkway around the other side of
the top of the conveyor where the drive is located, but this is not
in the area that is frequented by the person who traverses the bucket
elevator and the coal conveyor system once a day to check on the
.operation and condition of the chain, belt, and the walkway (Tr. 92).
In his opinion, the machine in question is guarded by location, and
as he recalls, there is some semblance of a guard installed. It is
difficult to gain access to the side of the conveyor because one has
to squeeze through some tight areas in order to reach the unguarded
area. The only people who are in the unguarded area are maintenance
personnel who would be there to test the machinery and to make neces-
sary repairs when it was not working. )
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Mr. Klashak stated that even with the guard installed, it is pos-
sible to get into the chain drive by sticking one's arm in a little
place around the edge of the shaft, but to do so would be to attempt
suicide. One could reach over from the other side of the conveyor and
possibly get caught in the conveyor while doing so. With the guard on
at all times, and never removed whether the machinery is running or
not, he would not expect a citation to be issued under normal circum-
stances. However, there is still the remote possibility that someone
could be hurt with or without the guard, e.g., someone could break his
arm falling on the guard (Tr. 94). T

On cross—examination, Mr. Klashak testified that he was not pres-
ent when the inspections were conducted and that his knowledge concern-
ing the citations was derived from discussions with others relating
to questions and problems that were raised by the inspection. He does
not know whether the operator of the loader actually waved to the
driver, and he indicated that the truck and the loader both move at
different times. He could not say who moves last, the truck or the
loader (Tr. 95-98).

Mr. David Ross, respondent's plant administrator at the time the
citations issued, testified that respondent has a safety program,
safety guidelines, and conducts inspections. He was present when the
backup alarm citation was issued. He explained that the backup alarm
device failed to operate because the activating switch was mounted on
the shift lever so that when the shift lever was put into reverse posi-
tion, it would activate an instantaneous on—-off switch, and as long as
the reverse lever was in the reverse position and the switch was acti-
vated, the alarm would sound. In this case, the mounting brackets had
worked loose due to the vibrations caused by operating the truck up and
down the roads that day, allowing the switch to move out of the range
of the shift lever. When the shift lever was moved to the reverse
position, it would not physically activate the switch. These events
could have occurred at anytime, and the truck operator's last trip down
the road could have provided sufficient vibration to jar the mounting
loose. The truck in question is a heavy-duty truck which makes a lot
of noise, and he was unable to hear the backup horn when driving the
truck with the windows down and with the engine operating at excessive
rpms. When the window is rolled up, he cannot hear the backup alarm.
The front—-end loader gathers a bucket of material and waits for the
truck to back up into position to be loaded, and the loader operator
signals the driver either visually or audibly, by blowing the horn,
to let him know when he is in position.

At the time of the inspection, Mr. Ross indicated that he and the
inspector and an employee member of the plant safety committee were
watching the loading operation, but were unable to hear the backup
alarm. No one else is required to be between the loader and the
truck, and normally no one is there. Regardless of whether or not
there is a backup horn, the truck driver has to know when to stop,
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and he knows when to stop either by seeing a signal or by visually
observing his position. There is nothing to obstruct the view of the
driver of the front—end loader since he positions himself and his
machine where he can be seen by the truck driver and where he can see
the truck driver. Thus, both parties have at all times full view of
each other, and abatement was achieved immediately (Tr. 106-112).

Mr. Ross testified that he was present when the inspection was
made on the guard on the chain drive. The physical location of the
headwheel, or the top of the elevator, is on a walkway-type platform
at the top of the kiln building, and the chain drive is on the side
away from the normal passageway or walkway where any employee would be
required to be during the normal course of his duties. An employee
would have to walk around both the head wheel of the elevator and the
screw conveyor to reach the chain drive or the elevator. There is a
guard which is fabricated for the chain drive, but he could not recall
when it was installed, although he knows that it was years ago. Other
than to perform maintenance on the chain and drive, he knows of no
other reason for the guard to be removed, and when such maintenance is
performed, the chain drive is always shut down. The guard in question
was put back on before the citation was even written (Tr. 113-115).

On cross—examination, Mr. Ross testified that the truck involved
was a Leternal Westinghouse 27-ton unit with a bed approximately
20 feet in length, and 10 feet wide, and he has seated himself in the
driver's seat of one of the trucks. The truck is equipped with side
view mirrors, and assuming someone was standing 1 foot behind the end
of the truck in the center of the truck, the driver would not be able
to see that person since his view would be obstructed by the end of
the truck bed. At the time of the alleged violation, the truck began
. to back up approximately 50 feet from the loader. He simultaneously
observed the full course of reverse as well as the loading process,
and was standing at a position that enabled him to also see the full
side of the loader as well as the full front of the truck. The loader
was positioned at right angles to the direction of travel that the
truck was backing at, and he was able to see the left side of the
driver of the loader. He did not hear any horn, noise, or audible
reverse being emitted at the time of the alleged violation, and he
could not state whether he saw the loader operator put his hands up
or hear him beep his horn. With regard to the chain drive, the repair
crew would be the only persons traveling completely around the housing
walkway (Tr. 115-121).

Citation No. 107004, March 15, 1978, 30 CFR 56.20-3, states as
follows: "The walkway by the coal screen feed over the outside coal
storage tank was not kept clean of coal buildup and clinker dust.
The coal and clinker dust was built up to where footing was
unstable.”

Citation No. 107005, March 15, 1978, 30 CFR 56.20-3, states as
follows: "The walkway for the incline coal conveyor belt at the east
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end of the kiln building was not kept clean. A build up of clinker
dust and coal on the walkway made the footing unstable. The coal
belt operator traveled this walkway daily to check the coal chutes.”

MSHA inspector Downs confirmed that he issued Citation No. 107004
because of the buildup of coal and clinker dust on the coal screw walk-
way which runs the full length of the screw. Clinker dust is dust
that originates from the clinkers of the kiln, and "clinker" is dried
cement. The walkway involved was elevated, approximately 20 feet in
length, and was being used by respondent's employees. It was located
on top of a coal storage tank which was in a cone shape and it was
approximately 40 feet off the ground. The walkway itself was flat as
opposed to angled, and the clinker dust was crushed up coal which was
compacted rather than being hard (Tr. 121-124).

The clinker dust and coal material was approximately 2- to
2-1/2 feet deep and was built up throughout the entire length of the
walkway. The width of the walkway was approximately 3 feet, he did
not take a cross-section measurement of the depth of the material, and
he was given no explanation as to why the condition existed. The pur-
pose of the standard cited is to prevent someone from slipping and
falling, and in this case, if an individual had fallen at the highe=t
point, he could have fallen off the walkway onto the tank and then
down approximately 40 feet. While coal is not slippery by nature,
clinker dust is slippery. The condition should have been known to
management, and he believed that respondent was negligent in not
keeping the area cleaned. One person would go to the area to check
it out. He allowed 2 days, that is, until March 17, 1978, to abate
the condition, and it was abated on March 15 (Tr. 125~129).

Mr. Downs testified that he also issued Citation No. 107005,
alleging a violation of 30 CFR 56.20-3, and served it upon Mr. Ross.
He issued the citation after walking down the elevator walkway, where
he observed some material, namely, coal and clinker dust, built up on
the inclined belt of the conveyor to the top of the kiln building in
certain areas, and the accumulation ranged from 6 to 8 inches in depth.
The buildup of the material across the width of the sidewalk would
fluctuate where it would be rolling or dipping in and out. However,
the material had accumulated throughout the entire length of the walk-
way with the greatest accumulation at the top rather than towards the
bottom. The coal crusher operator was exposed to the accumulation
since he walked up the belt or walkway when he checked the chutes to
see 1f there was any plugging. If an employee slipped and fell on the
walkway, it is possible that he could have fallen completely off the
walkway. In his opinion, the condition should have been known by the
operator, and at the time that he issued the,citation he did not
believe that the operator exercised any care in preventing the condi-
tion from occurring. He allowed 2 days for abatement, that is, to
March 17, 1978, but the condition was abated the same day that the
citation was issued, that is, March 15, 1978, at 3:45 p.m. (Tr. 131-
135).
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On cross—-examination, Mr. Downs testified that both conditions
were corrected and abated before he reduced the citations to writing.
The unsure footing would result from the material rolling or moving
around, and while the handrail on the walkway would protect a person
from falling off, it would not adequately protect a person from
falling off in this case because of the accumulation and material
buildup on the walkway which placed the handrail at knee level. He
did not know how long it took for the material to accumulate, and he
did not know how often one would use the walkway (Tr. 135-140).

Mr. Downs testified that Mr. Ross told him there was a leak in
the breakover screw point. Mr. Downs conceded that when he filled out
his "inspector's statements,” he noted that the condition or practice
cited in Citation Nos. 107004 and 107005 could not have been known or
predicted. With regard to gravity, he indicated that it was improbable
that any harm would have occurred as a result of the cited conditions,
and in fact the condition was abated before the citations were ever
written up. His last prior inspection of the mine was around 1977,
and he is unable to remember whether he cited the same walkway or
not (Tr. 141-151).

Mr. Downs stated that the cleanup process took 2 or 3 hours
since the material involved was not solidified like cement. The
walkway around the screw consisted of locose material, namely, crusher
coal with clinker dust mixed into it, and the elevated inclined walk-
way had solid material on it which he believed was coal with clinker
dust spilled onto it. The accumulation did not move, nor was it
unstable, and it was possible to trip over it due to the fact that it
was not completely level. It was not "clean and orderly,” and one had
to hold onto the handrail in order to walk down the walkway (Tr. 159-
160). Approximately four or five men were dispatched to clean up the
walkways, and this resulted in the walkway being cleaned up before the
citation was written (Tr. 161-162).

Respondent's Testimony

Mr. Klashak testified that the material on the walkway that was
cited in Citation No. 107004, consisted of clinker dust and coal dust,
the coal dust being of a course, grainy material that has not been
pulverized into the finest that is necessary to feed the furnace at
that point, but it is fine with a consistency a little bigger than
course sand. In explaining the cause of the accumulation, he indi-
cated that when the material is traveling up the conveyor, if a
blockage occurs in the conveyor system, in the screw conveyor, or any
of the transfer hoppers, some moist material may become solidified and
it can stop in the mouth of the conveyor, build up a pile of material,
dump it on the conveyor, and in a very short period of time, there can
be an accumulation of 2-1/2 feet or more. Dampness or moisture in the
air could cause the clinker dust to "set—up” in a very short period of
time, and the crew had not yet had an opportunity to clean up, and
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this would also apply to Citation No. 107005, since it involved simi-
lar conditions (Tr. 167-170). He was not present on the date that
the citations were issued. The platform walkway was approximately 20
to 30 feet long, but four or five men would not have room to be on
the platform at the same time because the spill was not the whole
length of the conveyor walkway (Tr. 170-175).

Citation No. 107006, March 15, 1978, 30 CFR 56.14~-1 states: "The
pinch point between the take—up pulley and the cross conveyor belt that
runs between the coal crusher and incline coal conveyor belt was not
guarded. The coal belt operator walks by this takeup pulley several
times a day."”

Petitioner's Testimony

Inspector Downs confirmed that he issued Citation No. 107006,
citing a violation of section 56.14-1, because there was an exposed
pinch point between the belt and the takeup pulley. The "pinch point”
is the place of initial contact where the belt and pulley join. The
takeup pulley was accessible, there was a walkway immediately mnext to
it, the pinch point was approximately 6 to 8 inches above the walkway,
and the walkway was within 4 or 5 inches of the pulley belt. He
believed it was possible for a person to become caught in the pinch
point and be injured (Tr. 180-183).

Mr. Downs testified that he has never seen anyone injured by
being caught in a pinch point, nor has he investigated any such
accidents, but MSHA "fatalgrams” occasionally come through his office
where such incidents are reported, and he has seen films concerning
such hazards (Tr. 184).

On cross—~examination, Mr. Downs testified that a guard is some-
thing that will cover a tail pulley, a head pulley, conveyor belt
drive, and takeup pulley, etc., at the pinch point. At the time
he observed the tail pulley, there was no guard on it, but there
was a guard on it at the time he abated the citation. Despite the
presence of a guard, it is humanly possible for someone to get into
a pinch point if a person wishes to do so. In his view, section
56.14-1 requires that all kinds of pulleys be guarded, and even
though .the standard specificially states that head, tail or takeup
pulleys. have to be guarded, the language "and similar exposed moving
machinery parts” covers the citation in question (Tr. 193). He could
not recall the size of the unguarded opening, and even though the
pulley was designed and installed under other safety regulations, he
would still cite it under section 56.14-1, if it were not guarded. A
corrugated metal covering was put over the tail pulley in order to
abate both Citation Nos. 107006 and 017089, and in his opinion, good
faith was shown (Tr. 191-195). On Citation No. 107006, he indicated
that the condition “"could not have been known or predicted,” but on
Citation No. 107089, he indicated that the condition "should have been
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known to the operator” since there were other guards on other takeup
pulleys in the plant. It was possible for someone to trip on the
walkway itself, although he did not cite the walkway. There were
handrails on the walkway, and it would not matter whether or not
machinery was running insofar as a hazard is concerned. He would
issue a citation regardless, sinces he assumes that machinery is
going to be operating in the future, and the coal crusher operator
walked through the area (Tr. 195-198).

Mr. Downs testified that the reason the "good faith" portion of
his inspector's statement was not filled out on Citation Nos. 107006
and 107089, was due to an oversight on his part. He then corrected
himself with respect to Citation No. 107006, and stated that since
Citation No. 107006 was not abated the same day that it was issued,
it is customary for an inspector to fill out a second sheet pertain-
ing to good faith. He did fill out a second sheet, however, but he
has no idea what he indicated on it with respect to whether the condi-
tion was corrected within the time specified for abatement, or whether
management took extraordinary steps to gain compliance. He assumes
that extraordinary steps were taken to gain compliance, since the con-
dition had been corrected when he arrived at the mine and he believes
that Mr. Ross told him that the condition was corrected within the
time specified. With respect to Citation No. 107089, Mr. Downs indi-
cated that the condition was abated within the specified time and he
believes that management exhibited good faith., Even with the recon-
mended guards installed, it would still be possible for someone to go
to the plant and stick his hand in both pulleys that are involved in
Citation Nos. 107006 and 107089, assuming that person really wanted to
get into the pulleys (Tr. 199-202).

Respondent's Testimony

Mr. Klashak testified regarding Citation Nos. 107006 and 107089,
and he indicated that there are differences in different kinds of
pulleys. The American National Standards Institute (ANSI) recog-
nizes that in any conveyor system certain pulleys are guarded by their
relative position inside the conveyor frame. At the locations cited,
there was a kickplate to keep tools or a foot from protuding over the
walkway, and there was also a stop cord, and these were safety devices
installed by respondent. Despite the fabrication of a guard over the
particular bend pulley cited in Citation No. 107006, it did not com—
pletely seal the bend and it is still reachable by someone's hand.

It would be possible for someone to lay down on the conveyor and stick
his hand in, and it would also be very easy for someone, if he wanted
to do so, to get his foot in over the guard and over the existing
kickplate. In his view, there has been no substantial change in any
danger or hazard from that which existed before the citation was
issued. Prior to the time the citation was issued, there was no
hazard, and if any hazard did exist it would have been only caused

by someone intentionally trying to injure himself (Tr. 210-214).
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Mr. Klashak stated that with regard to Citation No. 107089, as
well as Citation No. 107006, the conveyor system was designed accord-
ing to ANSI Standards, and it also had a stop cord and a kickplate.
In his opinion, someone could intentionally get to the pulley cited,
even after a guard was put on it, and there was a nonslip, grid sur-
face on the walkways near both of the pulleys in question (Tr. 214-
215). -

On cross—examination, Mr. Klashak testified that the kickplate
on both conveyors is approximately 4 inches high and the top of the
bend pulley is approximately 4 inches above the base of the conveyor
walkway at the point where the alleged violation occurred. He was
unable to say how high the pulley is located above the kickplate, and
he did not know how long the belts had been installed, but he did know
that they were installed prior to the time he came to work for the
respondent (Tr. 219-220). He believed it would be extremely remote
for anyone to come in contact with the pulley, except if it were done
intentionally (Tr. 221).

Citation No. 107007, March 15, 1978, 30 CFR 56.11-1, states:

A safe access was not provided for the kiln operator
to the kiln floor due to the excessive material buildup.
An area 40 feet by 40 feet on the kiln roof over the kiln
controls had approximately 20 to 24 inches of clinker dust
builtup on the roof. The cross beams supporting the roof
in this area were bent due to the weight on them.

Petitioner's Testimony

Inspector Downs confirmed that he issued and served upon Dave
Ross, Citation No. 107007, alleging a violation of 30 CFR 56.11-1,
after finding an excessive material buildup on the roof above the
kiln floor. Due to the conditions, he believed that safe access was
not provided for the kiln operator, and people who travel through
that area. The roof area above the kiln floor was approximately
40 feet by 40 feet, and the material there was approximately 20 to
24 inches deep. Prior to the issuance of the subject citation, he
had read an MSHA fatalgram concerning two incidents of fatalities
resulting from roof cave ins due to clinker dust buildup, and he was
of the opinion that due to the buildup of material on the roof in
question, the person working below the roof was not provided safe
access (Tr. 228-231). He could not recall what he stated in his
inspector's statement regarding the elements of negligence or gravity,
and he did not know exactly how many people were working on, or had
access to, the kiln floor (Tr. 234).

On cross—examination. Mr. Downs indicated that he issued the
citation because of "alarm" over the previous incidents brought to
his attention, and he also received complaints from some of the men
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working in the area. He cited section 56.11-1 because this was the
closest standard available, and he confirmed that everyone does not
go under the kiln roof to reach their work station (Tr. 234-235). He
looked at the roof crossbeams and thought they were bent due to the
weight of the dust buildup, but he did not know how long the cross-
beams had been in that condition. Even if he knew, he would still
have issued the citation, because be believed the roof was going to
"imminently fall"™ (Tr. 237). Although MSHA technical support is
available to test croscsbeams, he talked to no structural engineers
about the conditions, performed no tests to determine the structural
integrity of the crossbeams, and he did not know the weight of the
material on the roof (Tr. 240).

Respondent's Testimony

Mr. Klashak testified that the mill where the roof was located
has since been closed down, but he viewed the roof about a week after
the citation issued. After the roof was cleaned, the bend in the
crosshbeams was still there and he was informed that the "bend"” condi-
tion of the beams had existed since the late 1950's (Tr. 245). He
did not sce the conditions cited since they were abated when he viewed
the area (Tr. 246). Based on the buildup described by the inspector,
he believed it was doubtful that the buildup was heavy enough to cause
the deflection in the crossbeams. . Abatement was achieved immediately
(Tr. 248). Work is performed under the roof, and at the time the
citation was issued, a decision had been made to shut down that
portion of the will, and it has in fact been closed down (Tr. 255).

Citation No. 107008, March 16, 1978, 30 CFR 56.9-2, states:

The brakes for the 922-B Catepillar front end loader
were not functioning properly. The loader was loading a
dump truck at the gypsum stockpile. There were no persons
in the immediate area. This condition had been reported to
the yard foreman on Friday the 10 of March at the weekly
safety meeting.

Petitioner's Testimony

MSHA's Inspector Downs testified that he issued the citation
because the brakes on the front-end loader were not functioning in
that they would not stop the equipment. The loader operator told
him that the brake conditions were previously reported at a safety
meeting held on March 10, and two or three times earlier than that,
and that he had used the loader after making those reports. He
issued the imminent danger order because the loader was operating
throughout the plant around pedestrian traffic and the only way it
could stop was for the operator to drop the bucket and "throw it in
reverse.” There was no pedestrian traffic at the time of the citation,
and the loader was operating in the gypsum storage area, which was a
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flat area, and it was loading a truck. He issued the order to take
the loader out of service to repair the brakes, and to preclude anyone
from being run over or the loader turning over on a hill. The loader
was taken out of service immediately, and Mr. Ross admitted to him
that he knew the loader had no brakes, but that it would be taken out
of service (Tr. 258-264).

On cross—examination, Mr. Downs indicated that he was alone at
the time of the inspection, and was on his way to the electrician shop
after lunch when he happened to see the loader. He was aware of the
requirement that a representative of the operator and miners should be
given an opportunity to accompany an inspector. He stopped by the
mine office in the morning to let them know that he was on an inspec-
tion, Mr. Ross was with him in the morning, and he was certain he
issued other citations. He was on his way back from lunch when he
saw the loader and cited it (Tr. 268-276). Mr. Downs stated he asked
the loader operator to drive forward and brake his machine, and when
he did, it would not stop (Tr. 285).

Regpondent's Testimony

David Ross confirmed Inspector's Downs' testimony with respect

to the manner in which he conducted his inspection. After Mr. Downs
took the loader out of service, he (Ross) instructed the operator

to drive it to the garage some 100 yards away so that a mechanic could
determine the brake problem. Mr. Ross stated he was aware that the
machine had a problem with the braking system and had heard that it
had something to do with a leaking master cylinder. The delay in
repair was caused by the fact that another production loader was being
repaired, and he believed the loader cited could still be operated
with reasonable care while the other one was being repaired (Tr. 280-
283). He confirmed that he was not with Mr. Downs when the loader was
cited, but had agreed to meet him after lunch (Tr. 283).

Docket No. BARB 79-267-PM

The proposal for assessment of civil penalty filed in this
docket alleges one violation of the provisions of 30 CFR 56.14-1,
as set forth in Citation 107089, issued on August 8, 1978, which
states as follows:

The take—up pulley along side of the primary crusher
belt walkway was not guarded so a person could not come in
contact with the pinch point. An employee walks this walk-
way four or five times a day. The pinch point is approxi-
mately 6 to 8 inches above the walkway.

Petitioner's Testimony

Inspector Downs confirmed that he issued Citation No. 107089 and
served it on Mr. Ross. The takeup pulley was alongside the walkway
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within 4 or 5 inches away, and some 6 to 8 inches above the walkway,
and a person could come in contact with it (Tr. 185-186). Abatement
was achieved within the time permitted (Tr. 186). With respect to the
negligence involved, he indicated on his inspector's statement that
the condition "should have been known by operator,” and based this
conclusion on the fact that other takeup pulleys alongside the walk-
way were guarded. This was the only unguarded takeup pulley along-
side this particular walkway (Tr. 187). Prior to March 14, 1978,

he had been at the site of the subject citatiom, and had previously
issued notices to respondent for lack of guards. He does recall,
under the 1969 Act, however, having issued one notice for an
unguarded takeup pulley which subsequently was guarded. Approxi-
mately 5 months after issuing Citation No. 107006, he issued Cita-
tion No. 107089, for the same violation (Tr. 187-130).

Respondent's Testimony

Mr. Klashak previously testified concerning this citation and
that testimony has been considered by me and is incorporated herein
by reference.

Findings and Conclusions

Docket No. BARB 79-61-PM

Citation No. 107001--Fact of Violation

Respondent is charged with a violation of 30 CFR 56.9-87, which
states:

Heavy duty mobile equipment shall be provided with
audible warning devices. When the operator of such
equipment has an obstructed view of the rear, the equip-
ment shall have either an automatic reverse signal alarm
which is audible above the surrounding noise level or an
observer to signal when it is safe to back up. [Emphasis
added. ]

The standard requires that heavy—duty mobile equipment be pro-
vided with audible warning devices. I believe the obvious intent of
this standard is to protect against miners being run over or other~
wise injured by such equipment while it is operating in reverse, and
the audible alarm requirement is obviously intended to provide such
miners with an audible warning that such equipment is in operation
in or around their particular work enviromment. The standard also
requires that such heavy-duty equipment be provided with an automatic
reverse signal alarm which is audible above the surrounding noise
level. However, this second requirement is only applicable "when the
operator of such equipment has an obstructed view to the rear.” 1In
the event.that the view to the rear is not obstructed, the. standard
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permits an observer to be present to signal when it is safe for the
equipment to back up. If such an observer is present, the equipment
need not be provided with a reverse alarm.

The citation asserts that the haulage truck in question had a
malfunctioning reverse alarm which was not operating when the truck
was backing up to be loaded. Since the petitioner has the burden of
proof to establish the alleged violation, it is incumbent on the
petitioner to establish that the truck in question was "heavy-duty
mobile equipment,” that it was being operated in reverse at the time
the alleged infraction was observed, that the reverse alarm was in
fact inoperative, and that the operator of the truck had an
obstructed view to the rear.

In support of the citation, petitioner presented the testimony of
the inspector who observed the truck in operation and issued the cita-
tion. He testified that the truck was a heavy-duty truck and that a
backup alarm was installed on the truck. However, after viewing the
truck operating in reverse, and hearing no sound being emitted from a
backup alarm which was installed on the truck, he surmised that the
alarm was inoperative, and in effect treated the situation as if no
alarm was in fact provided. However, the inspector indicated that he
never sat in the driver's seat and made no determination as to whether
the truck driver could see anyone to the rear while he was backing up.
Although he expressed an opinion that any men working to the rear of
the truck would be obstructed from view by the truck operator and
that they would have to be positioned some 25 to 30 feet behind the
truck to be brought within the view of the rear-view truck mirror, I
cannot conclude that this conclusion on his part is supported by any-
thing other than mere conjecture on his part. The inspector did not
interview the truck driver, he did not position himself in the
driver's seat, and he testified that he observed no one working
around the vehicle and saw no one giving any signals to the driver
before putting the truck in reverse.

I find that the evidence and testimony adduced with respect to
this citation supports a finding that the truck in question was in
fact heavy-duty mobile equipment, and that fact is not in dispute.

Y further find that while the truck was provided with a backup alarm
at the time of the citation, it was inoperative and emitted no sound
which was audible above the surrounding noise. As a matter of fact,
it emitted no sound at all and respondent has not rebutted this fact.
Further, although respondent attempted to establish that a loader
operator was in a position to either give hand signals to the driver
or sound his loader horn as a signal, I do not believe that the stan—
dard intended that someone operating another piece of equipment may
also serve as an observer. I believe that the observer contemplated
by the standard is a person such as a flagman who is in a position
to devote his full time and attention to the operation of the truck
and to insure that anyone on foot in the area is not exposed to any
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danger of being run over. It seems to me that someone operating a
loader would be more concerned with positioning the truck in such a
fashion to facilitate loading and that his attention to that chore
would preclude his observing other pedestrian traffic in the area.

Having established that the truck was of the kind that required
an audible alarm while operating in reverse, and having established
that the alarm was inoperative, the next critical question presented
is whether the petitioner has established that the view to the rear
was obstructed. I conclude and find that the petitioner has not
established this fact by any credible and probative evidence. Since
the inspector obviously issued the citation because he believed some-
one out of the so-called obstructed view of the driver could be run
over while the truck was operating in reverse, it was incumbent on
him to establish the rear-view obstruction. It seems to me that the
most logical way to establish this fact is to either talk to the truck
driver who should be able to tell the inspector whether or not he has
an obstructed view. If the driver refuses to talk to the inspector,
there is nothing to preclude MSHA from calling him as a witness to
testify. Another most logical method is for the inspector to sit in
the driver's seat of the truck and take a look for himself. 1In this
case, th- inspector did neither. Although respondent's witnesses
testified on cross—examination that a person standing a foot behind
the truck would be obstructed, I believe that the burden of initially
establishing this point rests with the petitioner. All too often in
proceedings of this type, the parties will cngage in last-minute,
after—the~-fact, semantical boxing matches trying to reconstruct and
back fill with purported facts to support their positions. I simply
give little or no weight to such last-minute trial tactics. The
citation is VACATED.

Citation No. 107002-~Fact of Violation

30 CFR 56.14~6 provides that "[elxcept when testing the machinery,
guards shall be securely in place while machinery is being operated.”

Respondent asserts at page 3 of its posthearing brief that "the
citation stated that the coal elevator chain drive guard was removed
for repair.” This is not altogether accurate. Respondent is charged
with a failure to keep the coal elevator chain guard in place. The
statement in the citation indicating that "the repair crew failed to
replace the guard” is a speculative gratuitous statement made by the
inspector in his attempt to explain why the guard was not in place
when he observed the condition. The inspector's testimony that he
observed the top half of the chain drive guard off the equipment and
lying next to the walkway is unrebutted, and I find that it supports
the citation. Respondent has presented no credible evidence that the
equipment was being tested, and the fact that the inspector did not
specifically recall whether the chain drive was in fact moving at the
time he observed that it was unguarded may not serve to vitiate the
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citation. Although the standard does indicate that the guard must be
in place while machinery is being operated, and makes an exzception
when it is being tested, the fact is that in this case the inspector's
observations concerning the presence of coal in, on, and around the
buckets, coupled with the fact that the kilm was burning and operating,
led him to conclude that the machinery in question was in operation.
Respondent has not rebutted this fact; nor has respondent presented
any evidence that production was not going on, that the equipment was
not operating, or that it was down for maintenance or testing. In
these circumstances, I conclude and find that petitioner has estab-
lished a prima facie casc and has established that the guard was in
fact not in place. The citation is AFFIRMED.

Gravity

The testimony establishes that the cited equipment had been
guarded, but that part of the guard had been taken off and not
replaced. The area in question was apparently not heavily traveled,
there is no indication as to how long the porticn of the equipment
was left unguarded or whether anyone was exposed to any hazard, and
abatement was immediate. In these circumstances, I cannot conclude
that the citation was serious.

Negligence

The guard in question wag apparently removed to facilitate some
maintenance work, and someone apparently forgot to put it back on.
Since it was lying in full view, I believe that it is reasonable to
expect that someone inspecting the belt line would have observed it,
and the inspector indicated that mine personnel would have occasion
to pass by the area during the shift. In the circumstances, I con-
clude that the respondent failed to exercise reasonable care to
insure that the guard in question was kept in place as required by
section 56.14-6, and that its failure to do so constitutes ordinary
negligence.

Good Faith Compliance

- The evidence establishes that the condition cited was corrected
immediately and I find that respondent achieved rapid ahatement of
the citation.

Citation Nos. 107004 and 107005-~Fzct of Violations

These citations charge the respondent with alleged violations of
the provisions of 30 CFR 56.20-3, which provides as follows:

At all mining locations: (a) Workplaces, passageways,
storerooms, and service rooms shall be kept clean and
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orderly. (b) The floor of every workplace shall be main-
tained in a clean and, so far as possible, a dry condition.
Where wet processes are used, drainage shall be maintained,
and false floors, platforms, mats, or other dry standing
places shall be provided where practicable. (c) Every
floor, working place, and passageway shall be kept free
from protruding nails, splinters, holes, or loose boards,
as practicable.

The inspector's testimony concerning the presence of accumulated
coal and clinker dust, including his measurements regarding the extent
of the accumulations and buildups of this material at the two locations
cited has not been rebutted by the respondent, and I find and conclude
that petitioner has established the violations as cited. The standard
cited requires workplaces, passageways, and the floor of workplaces be
maintained in a clean condition. The evidence establishes that the
walkways in question were used by employees in the course of their
work, and they therefore are "working places"” within the meaning of
the definition of that term as used in section 56.2 of the regulations.
Although one may view the intent of the standard as a "housekeeping”-
type of standard, the fact is that the locations cited were not kept
clean as required by the standard. And, the fact that the inspector
did not specifically cite the (a), (b), or (¢) clauses of section
56.20-3 does not, in my view, render the citation illegal. The cita-~
tions and testimony of the inspector adequately and specifically
describe the conditions which the inspector believed were in viola-
tion of the cited standard, and I conclude and find that they support
the citations which were issued.

Respondent's defense is based in part on an assertion that the
spillage of material in question was caused by a sudden interruption
and blockage which were promptly abated, and an argument that there
are periods during the production cycle, such as construction and
renair work, when obstructions do exist, and a suggestion that walk—
ways or passageways simply cannot always be kept clean and orderly
(Brief, p. 4). These are mitigating factors which I believe may be
considered in connection with the criteria of negligence and good
faith compliance, but they may not serve as an absolute defense to
the violations. I take note of the fact that one does not reasonably
expect a mine or plant to be "spic and span,” and that the production
process does generate dust, dirt, etc. However, the extent of the
coal and clinker dust accumulations described by the inspector in the
citations in question go beyond any reasonable "fall-out” that one
would ordinarily expect in any production mine or plant. And, when
such conditions deteriorate to the point where they constitute a
potential hazard to the work force, one can reasonably expect that
they be cleaned up.

During the course of his testimony in support of the two cita-
tions in question, the inspector candidly and honestly admitted that
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when he filled out his inspector's statements with respect to these
citations, he checked the box under the negligence portion of the form
which states "[clould not have been known or predicted; or occurred due
to the circumstances beyond the operator's control.” He did so at that
time because he knew that the assessments levied for these citations
would be increased if there was any indication of negligence on the
part of the operator and he "didn't want the companies to be fined so
much" (Tr. 161-163). In justification of his actions in this regard,
the inspector alluded to the fact that mine inspections under the
newly—enacted 1977 Act were a "new ball game" for operators such as
the respondent, and he apparently assumed that the operator in this
case would not be aware of the newly—enacted requirements (Tr. 162).
Respondent has now seen fit to raise this as an issue, and at page 5
of its brief asserts that the inspector "was obviously relieved to be
able to express the hardship on the operator or trying to enforce
brand new rules under an administrative scheme that was unfair and
capricious,” and that respondent should not be penalized in light of
this testimony.

Although the actions by the inspector with respect to the fore-
going incident raises a serious question of his credibility concern~-
ing his testimony of negligence connected with the citations, his
candid admissions must be taken in context and must be considered in
light of the then prevailing circumstances. 1In this regard, 1 take
note of the fact that the citations here were issued on March 15,
1978, less than a week after the effective date of the 1977 Amend-
ments to the 1969 Act, and while it is true that metal and nonmetallic
mine operators were previously subjected to citations for violations

Nonmetallic Mine Safety Act, that statute did not provide for the
imposition of monetary civil penalties for proven violations. 1In

this limited context, the only significant change resulting from the
enactment of the 1977 law was the fact that such mine operators are
now liable for civil penalties for violations of mandatory standards,
and in this sense it is a "new ball game" as suggested by the inspec-—
tor. The enactment of the 1977 Act in no way lessencd the responsi-
bility of a covered mine operator to insure compliance with mandatory
standards. Respondent's suggestion that it cannot be held accountable
for or liable for the citations issued here is REJECTED, and the cita-
tions issued are AFFIRMED.

Gravity

I find that the conditions concerning the accumulations of
clinker dust on the walkways constituted serious situations. The
extent of the accumulations were such that it could have resulted
in someone falling or tripping on the walkway, and possibly falling
over the railing. In the circumstances, and notwithstanding the
fact that the conditions were promptly corrected, I find that the
citations were serious.
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Negligence

In view of the extent of the accumulations of materials on the
walkways, it is difficult for me to understand why corrective action
was not initiated before the inspector happened on the scene. I can
understand a sudden blockage or malfunction resulting in leakage of
materials onto the adjacent walkways, but I cannot understand the
apparent disregard for prompt cleanup before the arrival of the
inspector on the scene. Although the inspector's credibility was
damaged somewhat By his candid admissions with respect to the
filling out of his inspector's statements, the fact is that there
is ample evidence of record independent of those statements to sup-
port findings that the respondeunt failed to exercise reasonable care
to discover the accumulations or to clean up the walkways prior to
the arrival of the inspector on the scene. Accordingly, I find and
conclude that the failure of the respondent to exercise reasonable
care constituted ordinary negligence as to both citations in
question.

Good Faith Compliance

I find that the record supports findings that the respondent
exercised rapid abatement in correcting the conditions cited in both
citations.

Citation No. 107006--Fact of Violation

This citation charges a violation of mandatory standard 30 CFR
56.14-1, which states: “"Gears; sprockets; chains; drive, head, tail,
and takeup pulleys; flywheels; couplings; shafts; sawblades; fan
inlets; and similar exposed moving machine parts which may be con-
tacted by persons, and which may cause injury to persons, shall be
guarded.”

The inspector cited the violation because he obviously beclieved
that someone walking by the adjacent walkway could possibly become
caught in the pulley pinch point. Respondent's witness Klashak iden—-
tified a photograph (Exh. R-3) of the puley in question and stated
that. he took it a week or so after the citation issued. The inspec—-
tor testified that the pulley pinch point, where the conveyor belt
and pulley join, was dpproximately 6 to 8 inches above the adjacent
walkway and that the walkway was some 4 or 5 inches from the belt.

In defense of the citation, respondent argues that the cited
pulley was in fact a "bend pulley,” and since a "bend pulley” is not
specifically included in section 56.14-1, the standard does not apply.
In addition, respondent argues that the reason the "bend pulley” is
not specifically included in the standard is the fact that such
pulleys were exempted out of recognition of the fact that due to their
position on a belt system, they do not require guarding. Further,
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respondent argues that the kickplate installed on the nonskid walkway
would prevent somcone from projecting his foot over the edge of the
walkway and into the pinch point, and that a stop cord along the
walkway would have stopped the conveyor belt instantaneously upon con-
tact with the cord. Finally, respondent suggests that if any hazard
did exist, it could only be the result of someone deliberately placing
his hand or foot into the pinch point, and that even with the instal-
lation of the metal guard to abate the citation, someone could still
deliberately reach into the pinch point.

Respondent's first defense is rejected. I conclude that on the
facts here presented, the fact that a "bend pulley” is not specif-
ically mentioned in the standard does not render the citation illegal.
The standard refers to "similar exposed moving machine parts,” and I
conclude that the pulley in question, as described by the witnesses,
is such a similar moving part and comes within the scope and intent of
the standard, and respondent has not produced any credible evidence to
convince me otherwise. As for the presence of the kickplate and stop
cord, while this may mitigate the gravity of the situation, 1 am not
convinced that those devices may serve as substitutes for the guard-
ing requirements of the cited standard.

As I previously stated in a recent decision concerning the guard-
ing requirements of gection 56.14~1, Massey Sand and Rock Company,
Docket No. DENV 78-575-PM (June 18, 1979), petition for discretionary
review denied (July 27, 1979), I believe that when an inspector cites
a violation of this section of the mandatory standards, it is incum-—
bent on him to ascertain all of the pertinent factors which leads him
to conclude that in the normal course of his work duties at or near
such exposed machine parts, an employee is likely to come into contact
with such exposed parts and be injured if such parts are not guarded.
Here, it seems obvious to me from the inspector's testimony in support
of the citations, that he relied chiefly on the fact that a person
coming in contact with such unguarded machine parts could possibly be
injured, and that conclusion was based on certain MSHA reports which
apparently reflect that employees who are caught in unguarded pulleys
are in fact injured. While I accept the general proposition that a
person who becomes entangled in an unguarded machine part is likely to
be injured, this conclusion simply begs the question as to whether a
specific pulley location in a mine is required to be guarded pursuant
to the requirements of section 56.14-1. In this regard, the key words
of the regulatory language, "may be contacted,” is critical to any
determination as to whethier the standard has been violated. As I con-
strue that language, it means that on a case-by-case basis, petitioner
must establish that the unguarded area in question, by its location
and proximity to the comings and goings of mine personnel, exposes
them to the hazard or danger of being caught in the unguarded pulley.
In my view, this question can only be determined by consideration of
the prevailing circumstances at the time the citation issued.
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In the circumstances here presented, the evidence establishes
that the exposed pulley pinch point was located above the level of the
adjacent walkway which itself was within 4 or 5 inches of the conveyor
belt. The inspector was concerned that someone walking along the belt
could fall into the exposed area in the event he were to trip on the
walkway. Although the inspector could not state the dimensions of the
unguarded area in question, I believe the unguarded area was situated
in such a location that would expose someone to the danger of being
caught in the pinch point in the event they were to trip or fall while
walking along the walkway. The question of the likelihood of this
happening goes to the gravity of the situation and not to the question
of whether or not the pinch point was readily accessible. The cita-
tion is AFFIRMED.

Gravity

Although the adjacent walkway was protected to some extent by a
stop cord, kickplate, and handrail, thus wmitigating somewhat the pos-
sibility of someone being exposed to the unguarded pinch point, the
fact is that those devices would not prevent someone's leg or arm
from becoming entangled in the unguarded pulley area were they to
trip or fall on the walkway, which was in close proximity to the
unguarded area. Further, while the chances of this happening may
have been somewhat remote, a hazard did exist and I find that the
condition cited was serious.

Negligence

Under the circumstances presented here, namely, the fact that
the operator had installed kickplates, stop cords, and handrails, I
believe it is reasonable to assume that the respondent could not
reasonably have known of the fact that the pulley in question was
required to be guarded, and in th circumstances, I cannot conclude
that the respondent was negligent.

Good Faith Compliance

The evidence establishes that the respondent achieved rapid com-
pliance of the cited condition and that is my finding.

Citation No. 107007--Fact of Violation

Respondent is charged here with a violation of the provisions of
30 CFR 56.11-1, which requires that "[s]afe means of access shall be
provided and maintained to all working places.” In this instance,
the inspector cited the violation after observing accumulations of
clinker dust on the roof of the kiln. He described the roof area
which was allegedly covered as 40 feet by 40 feet and described the
extent of the accumulation as "approximately 20 to 24 inches of
clinker dust built up on the roof.” The citation also asserts that
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the crossbeams supporting the roof were bent due to the weight of the
accunulated dust. He was concerned that the person working in and
under the kiln roof area and persons passing under or through the
roof kiln areca were exposed to the danger of a roof collapse, and

his alarm in this regard was triggered by the fact that he was aware
through the reading of MSHA fatalgrams of identical roof cave-ins in
other areas. Although the inspector indicated that MSHA technical
support advice was available to him through consultations with struc-
tural engineers to determine the structural integrity of the kiln
roof, he did not avail himself of this advice, no tests were per—
formed to determine the strength of the roof support beams, and while
he calculated and estimated the extent of the accumulations, he did
not determine the weight of the materials which he observed on the
roof. In addition, he made no inquiries as to the length of time that
the materials were on the roof, the length of time that the support
beams were in the alleged "bent"” condition, and while he alluded to
the fact that he had received some complaints from some of the wmen,
there is no indication in the record that he attempted to interview
any of the men to ascertain some of these details and none of the men
were called as witnesses. He simply viewed the conditions, "thought
the crossbeams were bent due to the weight of the accumulated mate~
rials,"” and concluded that the roof would "imminently fall."

When asked on cross—examination whether he was aware of the fact
that the crossbeams had been in a bent condition for decades, the
inspector answered that “"[a]t the time, I wasn't worried about that"”
(Tr. 237). As a matter of fact, he stated that even if hends had
been prescnt for decades, it would have made no difference to him
because he believed the roof was going to "imminently fall" (Tr. 237).
When asked whether he issued the citation out of alarm due to the
previously-reported incidents, he responded "Yes, plus the fact that
I had got a few complaints from the men working in that area” (Tr.
235)., When asked whether he really knew what standard to cite, he
responded "You can look completely through that book and you won't
find nothing else” (Tr. 235). When acked whether he considered the
situation presented to be an imminent danger, he answered that he did
not, and that if he did he would have issued an imminent danger with—
drawal order (Tr. 238). 1In short, his conclusion that the rocf was
about to fall in as a result of the weight of the accumulations was a
pure judgment call on his part and he candidly admitted that this was
the case (Tr. 240). He also candidly admitted that faced with the
reports of previous roof cave—ins, "I had very definitely been told
in my office to get out there and look at them roofs on cement plants”
(Tr. 242).

The petitioner bears the burden of proof to establish by a pre-
ponderance of the evidence that the kiln roof in question was in
danger of falling due to the weight of the accumulated materials
which the inspector observed. If that fact can be established, I
could conclude that a safe means of access had not been provided as
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required by section 56.11-1. However, after close examination of the
testimony and evidence produced by the petitioner in support of the
citation, I conclude and find that petitioner has not proved that the
conditions cited by the inspector were in fact dangerous or hazardous.
I believe that the inspector was influenced by past incidents of roof
failures and that he really had no factual knowledge that the roof

was about to fall. It seems to me that if he really believed the voof
was about to fall in, he should have taken immediate steps to close the
area down and withdraw men from the danger zone. Here, he issued the
citation and initially allowed the respondent one week to abate the
conditions. Assuming that the operator availed himself of the one full
week to clean off the accumulations, one must assume that men still
worked in and around the area which the inspector believed was unsafe,
and at least one man worked under a roof which the inspector believed
would fall at any time. Such enforcement practices simply defy logic.
I am of the view that when an inspector cites a violation of a manda-
tory safety standard, he should be able to support it with facts and
not with conjecture and speculation. The citation is VACATED.

Citation No. 107008--Fact of Vioclation

I find that the petitioner has established by a preponderance of
the evidence that the brakes on the front-end loader which is the sub-
ject of this citation were not functioning properly. The cited sec~
tion requires that defective equipment be corrected before it is used,
and the failure of the respondent to correct the brake defects consti-
tuted a violation of section 56.%-2 as cited in the citation. Respon-
dent's evidence does not rebut the prima facie showing of a violaticn
by the petitioner and the citation is AFFIRMED.

Gravity

Although the inspector observed no pedestrian traffic in the imme—
diate areca where the loader was being operated at the time the cita-
tion issued, had he not issued the order taking it out of service, it
is likely that an accident would have occurred and someone would have
been injured. This likelihood is supported by the evidence which
establishes that the only means for stopping the loader was by
dragging the bucket or putting it in reverse. I find that the viola-
tion was sericus.

Negligence

The evidence establishes that Mr. Ross was aware of the fact that
the defective loader had some problem with the brakes. However, he
permitted the equipment to be operated "with reasonable care” until
another piece of similar equipment undergoing repairs could replace
the defective loader. I believe and find that such a course of action
on the part of mine management was a reckless disregard of the safety
requirements of section 56.9-2, and constitutes gross negligence.
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regulated by OSHA rather than MSHA (Tr. 290). 1In addition, the par-
ties agreed that any reasonable civil penalties, .or the civil penal-
ties initially assessed by MSHA, if levied, will not adversely affect
respondent's ability to remain in business (Tr. 290).

History of Prior Violations

Petitioner's Exhibit P-13 is a computer printout reflecting prior
paid violations for viclations resulting from inspections at respon-
dent's Knoxville Mine and Mill. For the period August 9, 1976, through
August 8, 1978, the printout reflects two citations for which respon-
dent paid civil penalty assessments totaling $214. There is no history
for the Knoxville Quarry. Based on this informaition, I find that
respondent has no significant prior history which would warrant
increased penalty assessments for the citations which I have affirmed.

Additional Issues Raised by the Respondent

Validity of the Regulaticns

Both at the hearing and in its posthearing arguments, respondent
asserts and argues that it should not be held responsible or account-
able for the mandatory standards cited by the inspector because the
standards have been imposed by the Secretary and not Congress.
Respondent argues that Congress never intended to legislate by regu-
lation, and that its intent was to impose mandatory time schedules on
the Secretary for the purpose of developing safety standards through
the rulemaking process. Further, respondent argues that petitiouner
has not established that there have been any hearings held to carry
out the Congressional intent and mandate requiring a showing of a
demonstrated need for the standards in question. Respondent also
alluded to the fact that it did not participate in, or comment on,
any of the standards at the time of their promulgation.

Respondent's arguments concerning the validity of the regula-
tions are rejected. It seems clear to me that section 301(b) of the
Act expresses the intent of Congress that those mandatory standards
promulgated pursuant to the now repealed Federal Metal and Nonmetal-
lic Mine Safety Act which were in effect at the time of the 1977
Amendments to the 1969 Federal Coal Mine Health and Safety Act were
to remain in effect as mandatory health or safety standards appli-
cable to metal and nonmetallic mines. With regard to respondent's
assertion that it was not given an opportunity to comment on the
standards before they were promulgated, I can only observe that it
is common knowledge that the standards which appear in Parts 55, 56,
and 57, were in fact the result of advisory committees composed of
both industry and Government members purportedly knowledgeable in
health and safety matters, and that the mining industry was given
full and ample opportunity for input and comment during the rule-
making process connected with the promulgation and adoption of the
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standards. Mr, Klashak candidly admitted as much during his testi-
mony, and he also admitted that he was generally aware of the fact
that the 1977 Act incorporated the then existing standards by refer-—
ence and that the respondent's mining operations were covered by the
Act. Although one can sympathize with Mr. Klashak's frustrations
connected with his belief that he is being "put upon" through over-
regulation by many state and Federal inspection agencies, that fact
may not serve a legal defense to the citations.

Alleged Failure of ‘the Inspector to Permit Respondent's Representative
to Accompany Him on His Inspection

In connection with Citation No. 107008 dealing with the brakes on
the front-end loader, respondent argues that a representative of a mine
operator has a statutory right to accompany the inspector during his
inspection rounds, and that in connection with this citation, the
inspector failed to afford Mr. Ross that opportunity and in effect
conducted an ex parte inspection. After due consideration of the
argument, it is rejected; and based on the circumstances and facts
presented in this case, I conclude and find that respondent's statu-—
tory right to accompany the inspector were not violated, and my rea-
sons in this regard follow.

Section 103(f) affords an opportunity to both the representative
of the mine operator and the miners to accompany the inspector during
his inspection of the mine and to participate in any post—inspection
conferences held at the mine. On the facts presented here, it is
clear that on the day of the insepction on March 16, Mr. Ross was
aware that Inspector Downs was on mine property conducting an inspec—
tion since Mr. Ross was with him that morning. The inspector took a
lunch break after his morning rounds and intended and agreed to meet
with Mr. Ross after lunch to continue his inspection rounds. After
eating his lunch, Mr. Downs was on his way to meet Mr. Ross when he
happened to observe the front—end loader which he believed constituted
an imminent danger. Rather than ignoring the situation, he decided
to issue his order taking the loader out of service before finding
Mr. Ross. In these circumstances, I cannot conclude that the inspec-
tor acted unreasonably, and the fact that Mr. Ross was not with him
at the precise moment he observed the loader infraction, does not
prejudice the respondent, and does not, in my view, render the cita-
tion illegal. Mr. Ross was aware of the inspector's presence on the
mine property, Mr. Ross was with him during his earlier morning rounds
when other citations were issued, and Mr. Ross and the inspector dis-
cussed the loader citation after it was issued.

ORDER

On the basis of the foregoing findings and conclusions, the fol-
lowing citations are VACATED, and the proposals for assessment of
civil penalties, insofar as these citations are concerned, are
DISMISSED:
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Docket No. BARB 79-61-PM

Citation No. Date 30 CFR Section
107001 3/14/78 56.9-87
107007 3/16/78 56.9-2

On the basis of the foregoing findings and conclusions, the fol-
lowing citations are AFFIRMED, and considering the six statutory cri=-
teria set forth in section 110(i) of the Act, civil penalties are
assessed as follows:

Citation No. Date 30 CFR Section Assessment
107002 3/15/78 56.14~6 § 75
107004 3/15/78 56.20~-3 90
107005 3/15/78 56.20-3 125
107006 3/15/78 56.14-1 100
107008 3/16/78 56.9~2 375

Docket No. BARB 79-2067-~PM

Citation No. Date 30 CFR Section Assessnent

107089 8/08/78 56,14~1 § 125
Respondent IS ORDERED to pay the civil penalties assessed in

these proceedings, as indicated above, in the total amount of $890
within thirty (30) days of the date of this decision.

George A. Koutras
Administrative Law Judge

Distribution:
Darryl A. Stewart, Esq., U.S. Department of Labor, Office of
the Solicitor, Room 280, U.S. Courthouse, Nashville, TN 37203
(Certified Mail)

Norman H. Williams, Esq., Fowler & Robertson, 7th Floor, First
Tennessee Bank Building, Knoxville, TN 37902 (Certified Mail)

Standard Distribution
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
4015 WILSON BOULEVARD
ARLINGTON, VIRG INIA 22203

0CT 3 1979
SECRETARY OF LABOR, : Civil Penalty Proceeding
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. DENV 79-99-PM
Petitioner : A,0, No., 10-00089-05004
Ve .

: Sunshine Mine
SUNSHINE MINING CO,,
Respondent
DECISION
Appearances: Marshall P, Salzman, Attorney, U.S. Department of

Labor, San Francisco, California, for the petitioner;
Daniel L, Poole, Esq, Boise, Idaho, for the respondent,

Before: Judge Koutras

Statement of the Proceeding

This is a civil penalty proceeding pursuant to section 110(a)
of the Federal Mine Safety and Health Act of 1977, initiated by the
petitioner against the respondent on November 29, 1978, through the
filing of proposals seeking civil penalty assessments for five
alleged violations of the provisions of certain mandatory safety
standards set forth in Part 57, Title 30, Code of Federal Regula-
tions. Respondent filed a timely answer and notice of contest, and
a hearing was held in Wallace, Idaho, on July 11, 1979,

Issues

The principal issues presented in this proceeding are (1) whether
respondent has violated the provisions of the Act and implementing
regulations as alleged in the proposal for assessment of civil penalty
filed in this proceeding, and, if so, (2) the appropriate civil pen-
alty that should be assessed against the respondent for the alleged
violations based upon the criteria set forth in section 110(i) of the
Act, Additional issues raised by the parties are identified and dis-
posed of in the course of this decision,
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In determining the amount of any civil penalty assessment, sec-
tion 110(i) of the Act requires consideration of the following cri-
teria: (1) the operator's history of previous violations (2) the
appropriateness of such penalty to the size of the business of the
operator, (3) whether the operator was negligent, (4) the effect on
the operator's ability to continue in business, (5) the gravity of
the violation, and (6) the demonstrated good faith of the operator
in attempting to achieve rapid compliance after notification of the
violation,

Applicable Statutory and Regulatory Provisions

1. The Federal Mine Safety and Health Act of 1977, P.L., 95-164,
30 U.S8.C. § 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U,S.C., § 820(i),
3. Commission Rules, 29 CFR 2700.1 et seq.
Discussion

Stipulations

The parties stipulated as to the Commission's jurisdiction, and
respondent conceded that the citations in question were issued and
served, Further, the parties agreed that respondent is a large
mining company, paid 14 assessed violations prior to the date
of the 1978 inspections in issue here, and that any civil penalties
assessed in this matter will not impair respondent's ability to
remain in business (Tr. 2-3),

Citation No. 347006, April 10, 1978, 30 CFR 57,12-30, states as
follows: "The 4400 west side switch rack and sub station (electrical)
had loose ground, timber, chain link fencing material along with
ground water falling into onto and around the electrical components
creating the hazards of shorting and fire,"

Petitioner's Testimony

MSHA inspector James Arnoldi Confirmed that he inspected the
mine in April 1978, and that the mine is a large multilevel silver-
producing mine, The switch rack in question supplied power to the
4400 mine level., He indicated that corrogated fiberglass which had
been placed over the switch rack to keep water off had fallen into
the rack area, chain link fencing had fallen over and was lying
against the rack, loose rock was located throughout the area and
probably caused the fence to fall down, and water was dripping in the
area of approximately 10 by 6. The switch rack consists of electric
components used to distribute power and he "imagined" it was ener-
gized and "believed" the voltage was 2300, Dripping water and the
fence against the electrical components posed the possibility of
shorting out and creating a fire., People were not working in the
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immediate area, but there was timber there which could cause any
fire to spread., He did not know how far away people were working,
but believed they would be affected by a fire because the air course
would carry smoke throughout the mine, He indicated that the opera-
tor should have been aware of the condition because "they walk by it
every day" and preparations were being made to move the switch rack
to another raise, The condition of the area led him to to believe
that it was in that condition for several weeks, Abatement was
achieved by moving the switch rack (Tr, 5-9),

On cross—examination, Mr, Arnoldi indicated that he has taken
some 40 to 60 hours of electrical courses at MSHA's academy in
Beckley, West Virginia, The switch rack unit itself was approxi-
mately 4 feet long and some 3 feet high, and it was located within
100 feet of the 4400 station off the main line in a small deadend
"cubbyhole" drift which was some 30 or 40 feet deep. He viewed the
rack from a distance of 10 to 15 feet and did not walk up to it., A
muck pile high enough to knock over thé chain link fence was present
and it was some 3 to 4 feet high., The ceiling was some 9 to 10 feet
high and one would have to climb over the muck pile to reach the
switch rack, No supplies were stored in the area, and miners would
have no need to reach anything located around the switch rack.

He saw no miners working around the area or the service raises
(Tr. 10"14).

Inspector Arnoldi discussed the matter with a company safety
engineer who advised him the switch rack was being moved to another
raise, but he did not discuss the air ventilation patterns in the
area, nor did he inquire as to the number of men working in the mine
on the day in question, A short in the switch rack could cause a
fire, but he made no inquiry as to any protective devices which may
have been installed to protect against any shorts, He confirmed that
he was faimiliar to some extent with millisecond circuit breakers,
and indicated that in case of an overload or short circuit, power
would be cut off instantaneously by these breakers, but he did not
inquire as to whether such circuit breakers were installed on the
switch rack in question because he did not think about it, The
wooden timber raise he referred to was 15 to 20 feet from the switch
rack area, and there was nothing combustible between the timber and
switch rack, except for the corrugated fiberglass which he "assumed"
was combustible, The drift in question was not a travelway, and no
miners would have any reason to be there except for an electrician
or repairman (Tr. 14-18),

Inspector Arnoldi indicated that the equipment was energized and
that he issued no order requiring that it be deenergized, He cited
section 57.,12-30 because it was 'the most applicable to get the situ-
ation corrected," although he agreed the standard was "poorly
written," He was not familiar with the type of switches installed on
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the switch rack in question, the wiring insulation, or what a person
would have to do in relationship to the switch rack in order to be
exposed to an electrocution hazard, The presence of water posed a
potentially dangerous situation, but he did not know what could
happen with dripping water. He made no inquiries concerning the
switch rack wiring insulation factor, the resistance rating of the
wiring or insulation, or whether the rating was a water rating for
the insulation factor (Tr, 19-25).

On redirect, Inspector Arnoldi confirmed that the presence of
a switch breaker would make the likelihood of a fire a remote possi-
bility (Tr, 26), He believed a fire hazard existed because of
water dripping in the area, and the fact that the chain link fence
was lying on the switch rack components, Even though power was shut
off by the circuit breaker, he believed people would be exposed to a
fire wherever and whatever the ventilation pattern (Tr. 28),.

On recross, Mr, Arnoldi distinguished between a substation and

a disconnect rack, and indicated that the former involves trans-
formers, while the latter involves switches, The citation concerns a
switch rack and he conceded that he should not have characterized it
in part as a substation in his citation, A switch rack has a lower
fire potential, and while he discussed the length of time the condi-
tion cited had existed with the operator's representative, he could
not recall the time, and his notes do not reflect any time frame,

He was told the new raise would be ready in 2 or 3 weeks (Tr, 28-30),

In response to bench questions, Mr, Arnoldi indicated that the
switch rack was in operation at the time of the citation, He con-
ceded the citation was a "type of housekeeping" condition that could
lead to and contribute to a dangerous condition, The relocation
work connected with moving the switch rack caused the deterioration
of the area, and he did not believe the area would have deteriorated
were it not for the move, He had observed the condition of other
similar electrical equipment in the mine and it was in good condi-
tion, He knew that the operator was preparing to move the switch
back, and he could think of no other standards which could be appli-
cable to the situation he found (Tr, 30-32),

Respondent's Testimony

Malcolm McKinnon, former mine superintendent at the Sunshine
Mine, identified Exhibit R-101 as a partial level map of the west
side of the 4400 level, He was familiar with the switch rack
citation, the location of the cited rack, and he was the superinten-—
dent at the time the citation issued, He was in the area in questicn
periodically, and he indicated that several days before the citation,
work had been completed to enlarge some drift pipe lines, and in that
process ground had to be removed and taken down with a muck pile,
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The switch rack was located close to the rear wall, at a deadend,
and ‘the area was not a travelway, Pipe construction was taking
place, and the ground condition between the 4400 and 4600 areas
was poor, Two men were working on one shift a day working on

the repairs, and a repairman and an electrician would be in the
area, and the area was under repair for 1 or 2 days before the
citation was issued, He examined the rack from a distance of

5 or 6 feet and observed it from the top of the muck pile, He
observed no timbers, fencing, or muck falling into and onto the
electrical componénts, nor could he recall seeing anything leaning
against the switch rack, He observed no water falling into or onto
the electrical components and recalled no fiberglass, The chain
link fence was partially buried in the muck pile, but he did not
recall that it was in contact with the with the rack (Tr. 41-48),

Mr, McKinnon described the ventilation pattern and marked it on
the exhibit, He indicated that smoke from any fire would exit
directly to the mine surface rather than through any work places
downstream, However, if the electrician or repairmen were in the
area, they would be affected, He perceived no potentially dangerous
situation on the day the citation issued (Tr, 48-50),

On cross—examination, Mr, McKinnon conceded he was not present
during the inspection, He indicated that ground water was present
some 20 feet from the switch rack, He observed the area within a
week or 10 days after the inspection, and the area had been cleaned-
up, the ground flagged off, and the fencing was back up (Tr, 50-53).

George Clapp, underground electrical supervisor, stated that
he was responsible for the switch rack in question, was in the
area quite often, and after the fall of ground took place prior
to the citation, he was there daily., He was supervising the work
in the area prior to the citation and went there after the citation
issued, He described the area around the switch rack after the fall
of the ground, and he indicated that the switch racks are capable of
handling 5,000 volts, and the wiring is rated at 5,000 volts wet,
The disconnect switches are porcelain and are rated at 5,000 volts
wet, There were 2,300 volts on the rack at the time of the citation,
The wet ratings are UL, (Underwriters' Laboratories) ratings, and they
relate to the electrical components operating under a wet condition,
Water was going down the drift at a distance of some 15 or 16 feet
from the switch rack, and while the area was damp and the humidity
high, he saw no dripping water, The work area for the repairmen was
separated from the switch rack by a pile of rocks, He cautioned his
repairmen to be careful of the energized switch rack, and he believed
that experienced miners could safely remove the muck pile and loose
ground without deenergizing the equipment, He saw no loose ground,
timber, or chain link fencing falling into or onto the switch rack or
electrical components, Maintenance had not been neglected on the
rack or wiring, The probability of the facility shorting would
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depend on a lot of factors, and while shorting from water was not
impossible, the chances were very, very slight, Westinghouse vacuum
breakers had been installed some 4 months prior to the citation,

and they are ultra fast, The only thing that could catch fire was
the insulation of the wiring itself, but he saw nothing flammable
that could contact the wiring, The area was damp and wet and he

saw no darger of a fire, and did not believe the repairmen working
in the area were exposed to any unreasonable danger (Tr., 54-67),

Mr, Clapp stated that the cables from the service raise to the
switch rack were ‘insulated with bore hole steel, that a person would
have to reach under the switch rack and touch an exposed part of a
disconnect door before being exposed to an electrocution hazard, The
disconnect switches and rack are insulated and not exposed to the
front (Tr, 67).

On cross-examination, Mr, Clapp confirmed that he did not
believe it necessary to deenergize the switch rack wires because
experienced miners were working around them, However, he conceded
that carelessness could lead to a dangerous condition, Wooden lag-
ging was in the muck pile and an old piece of water pipe was about
a foot from the rack, Had Mr, Arnoldi not inspected the area, the
conditions would have prevailed for 2 weeks at most while the new
raise was being constructed (Tr, 70).

In response to bench questions, Mr, Clapp indicated that even
if the fencing were leaning across the switch rack, there would be
no hazard since the UL rating of the cable was such that it was
engineered to operate under wet conditions (Tr. 72),

Sidney R, Barker, repairman, testified he had a job assignment
repairing the area at the switch rack in question, He confirmed that
Mr, Clapp advised him to be careful and not to take any unnecessary
chances, He also worked in the area after the citation issued, When
he began his repair work, he observed no timber, water, fencing mate-
rial, or muck falling into or onto the switch rack, He did not
believe he was exposed to any unreasonable danger while performing
repairs or cleanup (Tr, 77).

Citation No, 346811, May 11, 1978, 30 CFR 57.19-100, states:
"The shaft landing at the 4500 pocket was not provided with
gates between the pocket and the shaft opening,"

Citation No, 346812, May 11, 1978, 30 CFR 57,19-100, states:
"The shaft landing at the 4800 pocket was not provided with
gates between the pocket and the shaft opening.,"

Citation No, 349610, May 11, 1978, 30 CFR 57,19-100, states:
"The shaft landing at the 5400 level pocket was not provided
with safety gates between pocket and shaft opening,"
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Citation No, 349611, May 11, 1978, 30 CFR 57,19-100, states:
"The shaft landing at the 5000 level pocket was not provided
with safety gates between pocket and shaft opening".

MSHA inspector Donald L, Myers, testified that he conducted the
inspection and issued the citations concerning the shaft landings,
and that fellow Inspector Guttromson accompanied him during the
inspection of the skip pockets at the 4500, 4800, 5000, and 5400
levels, He described a "skip pocket" as a cutout or offset off the
side of the shaft that is connected to the dumping point above where
the ore comes into the pocket loading chute for transportation up the
shaft on the skip, People were working on the day in question load-
ing ore onto the hoists from the pockets., A rope or chain was
istalled between the skip pocket and shaft openings, but it was not
being used and had not been used for some time, No gates were
installed. The depth of the pockets from the rear to the front of
the shaft varied from 4 to 8 feet back to where the men were working
(Tr. 84-87),

Inspector Myers stated that the hazard presented by the condi-
tions cited was the possibility of a man slipping or falling in the
shaft or something coming down the shaft and hitting him., Water and
wet muck sometimes come into the pocket and may cause a spill, On
the day of the citations, two persons were exposed to the hazard, and
they rotated their work among the four pocket-level locations which
were cited, There was nothing to prevent the men from falling on the
day in question, and he believed the operator should have been aware
of the conditions since a chain or rope was installed but not used,
and he believed there was some reason for their installation. The
conditions were readily observable and he saw no safety line or lan-
yard and could not recall whether the employees had safety belts,
After the inspection, safety lines were obtained and provided. The
conditions were abated by fabricating and constructing a chain link
gate on a rail or piece of metal across the upper portion of the
shaft opening, The gates were mine management's idea, he agreed
that they would be satisfactory, and the conditions were timely
abated, He considered the skip pocket to be a shaft landing because
any landing where men have to get off and on a conveyance is a land-
ing, Machinery would be taken on and off the conveyance at a normal
landing, and if repairs are made in the skip pocket, equipment could
be taken there, He believed that a '"skip pocket" is a point in the
shaft where the cage can be lowered with men or materials (Exhs, R-2
R-2, R-3, Tr, 88-93).

On cross—examination, Inspector Myers characterized a '"level as
a working area where work such as mining or timber repair takes place,
as distinguished from loading muck or ore from the skip pocket, He
described the areas referred to as levels, the "grizzly," and loading
pockets, and marked them on Exhibit R-1 (Tr, 93-96), He also
described a '"'shaft station' and indicated that it is not the same
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as a '"skip pocket," He also indicated it was customary to have gates
at shaft stations and they have been used for at least 10 years
(Tr, 98-99), 1In his view, a rope or chain does not constitute a
gate, but it is a barrier of some kind (Tr, 101). He has never
researched gate construction, has not issued citations at other
mines for not having gates across the front of skip pockets, and
he could remember seeing no other mines with such gates installed
(Tr, 101), A chain or rope installed at a skip pocket would meet
the requirements of the cited safety standard, but if installed
at a shaft landing station, they would not, He conceded that he
required the installation of gates, but that a single chain in a
skip pocket is not adequate but "it beats not having anything at
all" (Tr, 103-104),

Inspector Myers stated he did not discuss with the operator
what was necessary to abate the citations, He confirmed that he
was at the mine on a regular inspection and that someone had com-
plained about flooding in a pocket and the lack of gates (Tr. 104,
106). He believed that any kind of a barrier would have been suf-
ficient although he did specify a gate., Had another barrier been
in place and in use he would not have cited a violation, He stated
he did not talk to the operator aboul other options for abatement
because he cannot tell an operator how to abate a citation, Since
the gate was mine management's design, and he found it adequate, he
simply thought it was "fine" (Tr. 118)., The gates in question will
not keep material from going under the gate into the skip pocket
because it has no rigid bottom, but it will prevent things from com-
ing down the shaft into the skip pocket, and it will keep men from
going out through (Tr, 118),

Inspector Myers indicated that materials such as a welder and
cutting torch might be unloaded at the skip pocket for repair work,
but he did not know how often this would happen. Basically, the
cagers are unloaded at this location, The activity taking place at
a shaft station include the off-loading of materials such as timber,
explosives, drill bits, and steel pipe, and a considerable number of
miners would come and go from such a shaft station at any given shift,
Considerably more activity takes place at a shaft station as opposed
to a skip pocket, and there is a greater risk of materials falling
from such a shaft station than would be the case of a skip pocket,
Miners are required to wear safety belts where there is a danger of
falling and that requirement is enforced at the mine., He would not
have issued the citations if the miners were tied off to protect
them against falling or being pushed into the shaft, and gates are
not required at working deck locations., He has never heard of any-
one referring to a skip pocket as a shaft landing, and he does not
know whether miners consider skip pockets to be shaft landings, and
he knows of no MSHA regulation that defines a "shaft landing." Stan-
dard 57.19-103 uses the term "loading pocket,'" and he believes it
can be contrued to mean "skip pocket,' and he could not explain why
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section 57,10-100 speaks in terms of ''shaft landings." Respondent
was in the process of developing protective “curtains" to keep mate-
rial from falling down the shaft, and the one installed at the 5200
level (Exh., R-3), was developed as a result of complaints, Since

it was reported that the operator "were dragging their feet" in
installing the rest of the curtains, it was decided that a citation
should be issued, After being in the skip pocket with the loaders,
he decided they needed protection from falling into the shaft and
from materials falling down the shaft, and that prompted him to
issue the citations (Tr, 119-130).

Inspector Myers described the position of the skip loaders and
cagers while performing their work tasks in the skip pocket, and the
cagers told him that they sometimes went to the edge of the shaft and
stuck their heads out in the shaft and looked down, and he under-
stands that this is part of the cager's normal job responsibility,

He also described the position of the skip and the loading process
which takes place, In the normal course of business, a miner would
not normally approach the open shaft at any time other than when the
skip is parked right at his feet (Tr, 130-134),

On redirect, Mr, Myers indicated that at the time of his inspec-
tion no employees were exposed to. danger and his inspection took
place during the day shift, His primary concerns were employees
falling or being pushed down the shaft or materials coming down the
shaft and bouncing in on them. He would consider a chain or some type
of barrier that a miner could grab onto as sufficient to abate the
conditions cited (Tr. 135), He defined a "shaft landing" as any point
in the shaft where men have to get off and on a skip (Tr. 137).

Respondent's Testimony

MSHA inspector Maurice Guttromson was called by the respondent
as an adverse witness, He stated that he was aware of no mining
texts that describe gate or curtain assemblies for skip pockets, but
was familiar with mining or engineering publications that described
gates for station landings or levels, The inspection in this case
was the first time he had ever written citations for a loading pocket
not having a gate, and subsequent to this time he has not issued any
others because he has '"never run across any yet that needed it," At
the mine where he is presently assigned, gates are not needed because
the landings are "set so far back" it makes no sense to have them,
They ‘are some 15 feet from the shaft and usually one or two cagers
are present there to load the skip located in the shaft, Since the
cagers are so far back, there is no way anything can come down the
shaft and strike them, He defined "shaft landing" as a point in the
shaft where the skip stops and men and materials are loaded on and
off, and he believes that the term "shaft landing" is the same as
a "shaft station or landing" (Tr. 143-144),
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Robert E, Launhardt, safety director, Sunshine Mine, testified
he was familiar with the citations issued in this case, and it is his
understanding that the skip pocket was construed to be a shaft land-
ing and therefore the citations were issued because the gates required
by section 57.19-100 were not installed. He does not believe the
citations were properly issued because he has never believed that a
skip or loading pocket is synonymous with a shaft landing. It is
his understanding that the term "shaft landing'" or "shaft station"
applies to an opening to a working level from which men and materials
enter and leave a mine, and that section 57.19-100 was intended to
apply to the shaft station or shaft landing gates. Had the intent
been to cover skip pockets, the standard would have said so. He
stated that in his experience, he has never heard the terms "loading
station" or "skip pockets" used synonymously with shaft station or
level, He does not believe that the cited standard applies to load-
ing pockets or skip pockets. He can think of no reason why a cager
would want to lean over a shaft and look down, and his job descrip-~
tion does not require him to do that since it is an unsafe practice.
A gate or curtain would not protect a miner if he decided to lean
over the shaft with his head out. Company policy and safety rules
dictate that cagers and shaft repairmen who regularly work in areas
where there is a danger of falling shall wear safety belts or lines,
and this safety rule is enforced. However, cagers and shaft repair-
men as a group are reluctant to use safety lines when there is a
shaft conveyance present because they do not want to be tied to any-
thing in the event they have to move quickly, and the application
of such a safety line in a pocket is questionable (Tr. 170-179).

Mr., Launhardt stated that he was not involved with the original
design of the gates or curtains that were ultimately installed at the
pockets in question, although he was aware of the fact that they were -
being developed, and he was not present when the citations were
issued, nor was he aware of the timetable for installing the gates
or curtains (Tr. 180).

On cross—examination, Mi. Launhardt testified as to his inter-
pretation of the terms "shaft stations," '"landings," '"pockets," etc.,
and as to certain other safety standards dealing with shaft protec-
tion (Tr. 180-183). 1In response to further questions, he also defined
the terms "stage" and "level," and indicated that the location where
the gate was originally installed at the 5200 level is a skip pocket,
as are the other locations cited (Tr. 189).

Wayne Baxter, shaft foreman, testified he was involved in the
process of developing gates or curtains or some kind of barriers for
installation at the skip pockets., Attempts were made to construct
gates which swing out, but that proved unworkable. The. cagers brought
the problem to his attention and since the 5200 pocket was the worst
location for possible falling material, work to install a gate was
started there. Alternative devices prior to the gate which was
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ultimately installed at this location were rejected because the

cagers did not like them opening in or out, After working with the
cager and a shaft mechanic, he devised the gate which was installed.
He intended to install similar gates at all the pockets and had fabri-
cated frames for the 5400 and 5000 locations, but since no two pockets
were alike, each had to be measured individually, Gates are now
installed at all skip pockets, and when he began the project no one
told him that such gates were required, As for any delays connected
with the construction of the gates, he was not aware of any, and the
citations were abated on the Monday after they were issued, The
abatement could not have taken place that soon had he not been
actively involved in constructing the gates (Tr. 194-201), He con-
templated fininshing the construction of all of the gates within-

a week or week and a half of the inspection, and no one complained

to him about any delays in this regard (Tr. 202-203),

Findings and Conclusions

Citation No, 347006, 30 CFR 57.12-30

Mandatory safety standard 30 CFR 57.,12-30 states as follows:
"When a potentially dangerous condition is found it shall be cor-
rected before equipment or wiring is energized."

The parties waived the filing of any posthearing proposed find-
ings and conclusions with regard to the citation in question. How-
ever, they were afforded an opportunity to make oral arguments with
regard to their respective positions during the course of the hear-
ings (Tr. 22-23, 26, 35-41, 77-82).

Respondent's Arguments

Respondent argues that the inspector picked the wrong standard
to cite and that the record does not support a finding that the condi-
tion cited constituted a potentially dangerous condition within the
meaning of section 57.12-30, Absent any detailed evaluation of all
of the circumstances which prevailed at the time the citation issued,
respondent takes the position that the inspector's judgment in issu-—
ing the citation simply cannot be affirmed and that petitioner failed
to carry its burden of proof, While alluding to other standards which
respondent believes could have been cited, counsel could not speci-
fically state which ones he believed were more applicable except for
a reference to section 57,12-23, Further, respondent argues that
the inspection was superficial in that the inspector failed to com-—
pletely evaluate what was required to result in a truly dangerous
situation. Respondent emphasizes that while the standard requires
that any potentially condition be eliminated before equipment is
energized, the inspector allowed the equipment to remain energized,
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Petitioner's Arguments

Petitioner argues that the dangerous condition need not predate
the energizing of the equipment wires, and that the standard should
be broadly construed to either require the deenergizing of the equip-
ment or to correct the potentially dangerous conditions, Petitioner
relies on the inspector's testimony that the conditions cited were
potentially dangerous, and notwithstanding the fact the the inspec—
tor made only a cursory examination of the conditions, petitioner
believes there was .a potential for danger and asserts that that fact
is controlling, The potential danger was that a fire could have
occurred, and petitioner asserts that the standard cited by the
inspector was in fact the applicable standard which perteined to the
conditions found.

The parties are in agreement that the fact that the inspector

saw fit to describe the electrical equipment in question as a switch
rack and substation is not fatally defective, The parties are in
agreement, and the testimony presented establishes that what is
involved here is a switch rack and not an electrical substation,
The question of suﬁgtatigg is relevant only insofar as the element
of gravity is concerned since the potential for fire or electrocu-
tion hazard is significantly higher at a substation, as opposed to
a switch rack (Tr. 79-80, 82).

After careful review of the arguments presented by the parties,
and based upon the preponderance of the evidence adduced, including
close scrutiny of the testimony, I conclude and find that the peti-
tioner has the better part of the argument and has established a vio-
lation by a preponderance of the evidence, I conclude that the cited
standard is broad enough to apply to the situation presented on the
day of the cited conditions, The deteriorated conditions at the area
where the switch rack was located were obvicusly caused by respon-
dent's decision to move the rack to a new underground location., Work
was being performed to achieve this move, and in the course of that
work the ground was disturbed, a chain link fence fell over, water
was present, and other debris was adjacent to and resting against the
switch rack, Faced with these conditions, the inspector believed that
there was a potential hazard of shock and fire caused by a possible
short circuit of the equipment.

Although it is clear that the inspector failed to make any
detailed evaluation or examination of all of the elements which he
should have looked into to determine the extent of the hazard, the
fact is that the equipment was energized and at least two men were
working in and around the area in question., While the mine venti-

"lation system and circuit breaker protection on the switch rack
may serve to mitigate the seriousness of the situation presented, I
cannot conclude that these factors may serve as an absolute defense
to the citation or serve as a basis for a finding that no potential
danger was presented,
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The former mine superintendent testified that the general ground
conditions in the area were poor and that water was located nearby,
However, he did not view the conditions cited during the inspection,
Mr. Clapp, the electrical supervisor responsible for the switch rack,
candidly testified that he cautioned his crew to be careful of the
energized switch rack, and he was careful to point out during his
testimony that experienced miners could safely remove loose rock
and muck without deenergizing the equipment, although the equipment
was not deenergized due to the fact that an experienced crew was
working on it, Mr, Clapp conceded that carelessness could lead to
danger, and it is obvious to me that he is a safety-conscious super-—
visor who is concerned for the safety of his men, Coupled with his
warnings to his crew to be careful, I believe it is reasomable to
conclude that Mr. Clapp was cognizant and aware of the fact that
there was a potential danger present, notwithstanding his assertion
that the men were not exposed to any 'unreasonable' danger. In addi-
tion, Mr, Clapp conceded that the probability of a short circuit is
dependent on many factors, and he stated that while the chances of a
short occurring due to the presence of water were slight, it was
not impossible and that the wiring insulation could catch fire., He
also indicated that if the citation had not issued, the conditions
found by the inspector would have prevailed for approximately another
2 weeks while the switch rack was being moved, 1In these circum-
stances, I conclude and find that the conditions at the switch rack
area cited by the inspector constituted a potential danger within
the meaning of the cited safety standard, and the citation is
AFFIRMED,

Negligence

The evidence and testimony presented reflects that mine manage-
ment personnel were in the area on a daily basis and I conclude
that they should have been aware of the potential danger presented
and taken corrective action prior to the inspection, In this regard,
I find that the respondent failed to exercise reasonable care to pre-
vent the conditions cited and that this constitutes ordinary
negligence,

Gravitz

Although I have concluded that the conditions cited presented a
potential danger, the seriousness of the situation is mitigated
somewhat by the fact that the switch rack was equipped with circuit
breaker protection and was operating below its UL wet voltage rating
at the time of the citation,

Good Faith Compliance

I find that the evidence adduced supports a finding that the
respondent exercised good faith in ultimately abating the conditions
cited,
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Size of Business and Effect of Civil Penalty Assessment on Respon-
dent's Ability to Remain in Business

The parties stipulated that respondent is a large mine operator
and that a civil penalty assessment will not impair its ability to
remain in business,

History of Prior Violations

Respondent's history of 14 paid prior assessed violations, does
not, in my view, constitute a significant history of prior violations,
and for a large operator I cannot conclude that it warrants any addi-
tional increase in the penalty assessed by me in this matter.

Citation Nos. 346811, 356812, 349610, and 349611 all concern
alleged violations of the provisions of 30 CFR 57.19-100, in that
respondent failed to install protective gates at four shaft land-
ing pocket locations between the pockets in question and the shaft
openings. Section 57.19-100 states as follows: '"Shaft landings
shall be equipped with substantial safety gates so constructed that
materials will not go through or under them; gates shall be closed
except when loading or unloading shaft conveyances."

The parties waived the filing of written proposed findings and
conclusions, but were given an opportunity to present arguments on
the record during the hearing in support of their respective posi-
tions (Tr. 207-211),.

Petitioner's Arguments

Petitioner's counsel agreed that the language of the cited stan-—
dard does not address itself to the protection of miners who may fall
into the shaft. Counsel asserted that "the problem wasn't spillage
into the shaft," but rather 'the problem was materials coming in, not
materials going out," and quite candidly, counsel asserted that peti-
tioner is seeking to apply the cited standard broadly to the facts
presented in this case (Tr. 189-191).

Petitiomner asserts that the threshold question is whether the
loading pockets in question are equivalent or equal to shaft landings
as described in section 57.19-100. If they are not, petitioner con-
cedes that the citations were incorrectly issued. In support of its
case, petitioner relies on the testimony presented concerning the
hazards of materials falling in and out of the pockets and the hazards
of men falling into the shafts. Petitioner suggests that the recogni-
tion of such dangers supports a broad interpretation of the standard
to include the pockets in question, particularly in light of the gen-
eral introductory statement found in section 57.19 which petitioner
asserts indicates that the intent of the standards is to include the
protection of men who are performing work., As for the use of safety
belts or lines in lier of protective gates, petitioner points out
that belts and lines were not being used, and that the standard
requiring the use of such belts and lines simply does not apply to
the facts presented (Tr. 207-208).
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Respondent's Arguments

Respondent interprets the intent of the standard to protect
against materials coming from the shaft landing going into the shaft
and that the gate was intended to protect against that event., Fur-
ther, counsel asserted that there simply is no applicable standard
that relates to curtains, gates, or anything else in terms of skip
pockets or loading pockets, and he emphatically believed that respon-
dent was in the process of developing and installing protective cur-
tains at all skip -pocket locations and that its motivation in doing
this was in the interest of safety and not because any particular
safety standard required it. Counsel does not believe that respon-
dent should be penalized for its efforts in this regard by being sub-
jected to civil penalty citations and assessments. Further, counsel
does not believe that respondent could have been alternatively cited
with section 57.19-103, because that standard deals with spillage out
of the pocket and into the shaft, and the facts presented simply do
not fit that situation (Tr. 192-193).

Respondent agrees that the critical question rests on whether
loading pockets are properly defined as shaft landings. Respondent
asserts that the testimony presented demonstrates that in terms of
normal usage in the mining industry and a reasonable interpretation
of the usage of the language of the standard among knowledgeable
people, that when the terms "shaft" and "landing'" are used, it is
intended to mean shaft stations or levels and not loading stations
or loading pockets., Respondent avers that the cited standard simply
does not apply to the locations cited and that respondent was in the
process of devising and installing a protective device that MSHA was
later willing to accept as "gates," and that the abatements accepted
by MSHA as ''gates" are in fact not "gates' within the meaning of the
standard in issue. As for the use of safety belts and lines, respon-
dent takes the position that there is no evidence that those require-
ments have not been enforced by the respondent, notwithstanding the
fact that miners are reluctant to use them because they believe thuy
are hazardous when used in conjunction with a moving shaft skip., As
for the application of the standard in question to men and materials,
respondent asserts that while the standard speaks in terms of pre-
venting materials from coming down the shaft, respondent recognizes
that the standard is intended to protect men from being injured and
that is the predominant concern of respondent as well as MSHA,
Further, respondent reiterates its argument that in the interest of
safety and concern for the miners, it voluntarily began to take cor-—
rective action to devise and install a protective device beyond that
required by any applicable mandatory safety standard and that it
should not be penalized or assessed civil penalties simply because
it has demonstrated that such devices could be designed and installed
but had not done it in time (Tr. 209-120).
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The evidence adduced in this proceeding reflects that while
ropes or chains were installed at the pocket locations in question,
they were not in use, and although the inspector indicated that
while he would accept the use of any such barriers at these loca-
tions in question to prevent men from falling or being pushed into
the open shaft, since ropes or chains were not being used, he con-
sidered that the locations were unprotected. Further, although the
inspector denied that he insisted on gates, and indicated that the
gates were 'volunteered" by the respondent since respondent had
installed such a device at another similar pocket location and he
simply accepted this device as adequate for compliance, the fact is
that his citations specifically state that gates were not provided,
and I am convinced and conclude that by citing section 57.19-100,
which specifically requires a protective gate, he firmly believed
that the standard cited required the installation of gates at the
pocket locations in question., His belief in this regard was dictated
by his judgment that the hazards presented by not having such gates
installed involved the possibility of someone falling into the open
shaft or being struck by materials which could inadvertently fall
down the open shaft and striking a person who may be leaning out over
the shaft or material falling down the shaft and somehow falling into
the open pocket and striking someone who may be working inside the
pockrt. The parties stipulated that the protective gate which was
installed on the 5200 level was installed at that location at least
2 days prior to the time the citations in question issued (Tr. 202),
and the evidence indicates that the gates which were ultimately
installed to abate the citations were modeled after the one installed
at the 5200 level.

I take note of the fact that the parties, including the inspector
who issued the citations, seem to be in agreement that the cited stan-
dard is not a model of clarity and that it lends itself to different
interpretations. Taken at face value, the literal language of the
standard requires that substantially-constructed gates be installed
at shaft landings in order to prevent materials from going through
or under them. It also requires that such gates be closed except
when loading or unloading shaft conveyances, Quite frankly, I have
no problem with the language of the standard per se, If MSHA can
establish that the four locations which did not have gates installed
are in fact shaft landings, then it should prevail. 1If they cannot,
then the citations should be vacated. The problem, as I see it, is
compounded by the fact that a well intentioned inspector did not cite
a mandatory standard which specifically and directly fits the facts
presented here; that is, there is no standard that specifically
refers to skip of loading pockets, men falling into the shaft, or
materials falling into a shaft. Petitioner would have me read and
apply the standard as if it included skip or loading pockets, even
though those terms ar mot used. In support of this argument, peti-
tioner relies on the general language of section 57.19, and the fact
that men and materials are loaded on and off at loading pockets.
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Section 57.19 states as follows: '"The hoisting standards in this
section apply to those hoists and appurtenances used for hoisting
men., However, where men may be endangered by hoists and appurte-
nances used solely for handling ore, rock, and materials, the appro-
priate standards should be applied.”

I see nothing in the language of section 57.19 that would support
the petitioner's position that a skip or loading pocket is the same
as a shaft landing. That section simply states that when men are
endangered by hoists and appurtenances used solely for handling ore,
rock, and materials, the appropriate standards should be applied. If
men are loaded on and off the skip at the shaft locations in question
then it seems to me that section 57.19 would be inapplicable. In any
event, I see nothing in the language of section 57.19 to support peti-
tioner's position. Further, as for my transforming the term ''shaft
landings" as it appears in section 57.19-100 to read "loading pocket,"
I can only note that I take the standards as I find them. Interpre-
ting a standard broadly to achieve the Congressional intent to insure
safety in the mines is one thing, but rewriting safety standards is
something else. Here, the terms '"shaft landings" and "loading
pockets" must have some distinct and separate meaning since the
drafters of the standards use these and similar terms in different
standards. For example, section 57.19-101 refers to "shaft collar or
landing," 57.19-103 refers to "loading pockets," 57.19-105 refers to
"shaft compartments," 57.19-106 makes reference to "shaft sets," and
recently enacted mandatory standard 57.19-104 refers to ''shaft sta-
tions." 44 Fed, Reg. 48534 (August 17, 1979). Since those terms are
not further defined in Part 57, the interpretation and application
of those terms in an enforcement setting are left to the imagination
and ingenuity of the inspectors-issuing citations, the attorneys repre-
senting the parties, and I might add, the judge who ultimately must
decide the question,

The petitioner has the burden of proof, In summary, its position
is that section 57.19-100 requires the installation of protective
gates at shaft landings in order to preclude materials from coming
into the loading pocket. Since the definition of "shaft landing"
rests in part on the fact that men and materials are loaded on and
off at such landings, and since men and materials are also loaded on
and off at loading or skip pocket locations, petitioner reasons that
the two terms are synonymous and that for purposes of the application
of section 57.19-100, shaft landings and skip or loading pocket "land-
ings" are the same. In support of its position, petitioner relies on
the testimony of the inspector, dictionary definitions, and a braad
reading of section 57.19-100,

With regard to the inspector's testimony, it seems clear from

the record that it is somewhat contradictory and equivocal on the
question of interpretation and application of section 57.19-100.
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This stems from the fact that the inspector was trying to do the
best he could under the circumstances by citing a standard which
obviously does not specifically and directly fit the factual situ-
ation presented in this case, For example, the inspector stated
that he considers a skip pocket to be a shaft landing because "I
feel that any landing where men have to get off and on that convey-
ance is a landing." When asked whether machinery is taken on and
on and off the conveyance, he answered, "on the normal landing they
do." When asked about a "skip pocket', he answered, "'if repair is
done on the pocket or im the area of the shaft--is in the area of
the pocket, I imagine equipment is.," And, when asked how men would
get to the pocket, he answered, '"they ride the skip down." Thus,
the inspector seems to distinguish between a "normal" landing and a
skip pocket (Tr. 91-92).

A second example of a somewhat confused interpretation of the
language of the standard lies in the fact that one of the hazards
and dangers relied on by the inspector in citing section 57.19-100,
was the possibility of a miner falling into or being pushed into the
shaft., However, the standard does not address itself to the protec-
tion of men falling into the shaft. It requires substantially con-
structed gates to prevent materials from going through or under the
gates. The language ''through or under'" generated some debate during
the hearing as to whether it meant from the shaft side into the poc-
ket or from the pocket into the shaft, and is again indicative of the
somewhat loose language of the standard.

A third example of confusion lies in the fact that the term
"gate'" is not defined. Pictorial Exhibits R-2 and R-3 depict some
chain-link fencing fixed to a pipe or bar by rings to facilitate the
lateral opening and closing of the device, and I assume that the term
"curtain" stems from the fact that the device is similar to an ordi-
nary household curtain, and the device depicted in the exhibits is
the one previously installed at the 5200 level and which served as
the prototype for the ones installed at the cited skip pocket loca-
tions to abate the citations,

Finally, another example of the somewhat confused interpretation
of section 57.19-100 lies in the fact that the inspector would not
have issued the citations if barriers such as ropes or chains, or
devices such as safety belts or lines would have been installed and
used at the cited locations. However, if the purpose of issuing the
¢itations was to protect against materials coming out of the skip
pockets and falling into the shaft, I fail to understand how such
personal protective devices would prevent this from happening. It
seems to me that section 57.19-103, which states in part that "load-
ing pockets shall be constructed so as to minimize spillage into the
shaft," would be an appropriate standard to cover that situation.

As for the use of life lines or safety belts, section 57,.15-5, which
requires the use of belts and lines where there is a danger of falling,
would, be an appropriate standard to prevent a man from falling into
the shaft, notwithstanding the fact that the men are not particularly
enchanted with such devices,
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The inspector asserted that the reference to "gates'" in his cita-
tions and abatements was only intended to reflect what the respondent
had already installed at the 5200 pocket location, and that since he
approved of that gate, and since respondent was willing to go ahead
and install similar ones at the other locations, he accepted the
installation of the gates as sufficient to meet the requirements of
the standard, However, I take note of the fact that the initial
ingpection of the skip pocket locations which did not have gates
installed was prompted by complaints made to MSHA., As a result of
those complaints, an MSHA official from Arlington, Virginia, by the
name of Pitts made the following notation on a piece of paper and
gave it to the inspector: '"57,19-100 (m) Need safety gates between
pockets and shaft at 4800, 4500, 5000, 5400 the same as is on 5200
pocket," (Tr., 110; Exh, ALJ-1),

Although the inspector denied he was influenced in any way by
the note given him and indicated that he made an independent eval-
uvation of the conditions at each of the locations cited, it seems
clear to me that the inspection was clearly the result of the com-
plaint and that Mr, Pitts' note did influence the inspector., The
note is dated 2 days before the inspection, and I simply cannot
believe that an inspector is not influenced when an MSHA official
from headquarters brings something to his attention, Here, since
the note makes specific reference to section 57.19-100, and cites
the identical four pocket locations cited by the inspector in his
citations as being in need of gates, it seems obvious that the
inspector was influenced by the note and the complaint when he
issued the citations,

During the hearing, respondent made much of the fact that the
inspection had been prompted by a written complaint which had not
been furnished to the operator., Counsel argued that the statute
requires that copies of written complaints be furnished to an oper-
ator (Tr, 105-116)., After considering the testimony presented, I
am persuaded that a written complaint was not in fact filed with MSHA
and that the operator's rights have not been violated in this regard,
As for the complaint, the note, and the influence they may have had
on the inspector, I cannot conclude that this renders the citations
invalid., The fact of violation must be determined on the basis of
the evidence adduced to support the conditions cited and not on what
prompted the inspector to conduct the inspection in the first place.
The inspector was simply doing his job by following up on certain
allegations of a purported unsafe condition in the mine., However,
the prior notation given to the inspector is relevant to the extent
that it indicates to me that he at least relied on it to some extent
in citing section 57.19-100,

In the final analysis, it seems clear to me that this case is a

classic example of a safety standard being applied by MSHA to a fac-
tual situation which simply does not fit., Although the parties seem
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to be in agreement that some protection is needed to prevent miners
from being injured, they are in total disagreement as to whether

the cited standard applies, and in support of their respective
after-the-fact arguments, have relied primarily on arguments con-—

" cerning distinctions between the meaning of the terms "shaft landing"
and "loading" or '"skip pockets." In this regard, I deem it appro-
priate at this point to include certain pertinent dictionary defini-
tions of several terms used in this proceeding as they appear in the
Dictionary of Mining, Mineral, and Related Terms, published by the
U.S, Department of the Interior, 1968 Edition, and they are as
follows: '

Shaft. An excavation of limited area compared with
its depth, made for finding or mining ore or coal, raising
water, ore, rock, or coal, hoisting and lowering men and
material, or ventilating underground workings. The term is
often specifically applied to approximately vertical
shafts, as distinguished from an incline or inclined shaft.

Landing., a. Level stage in a shaft, at which cages
are loaded and discharged. Pryor, 3. b. The top or bot-
tom of a slope, shaft, or inclined plane., Fay. c. The
mouth of a shaft where the cages are loaded; any point in
the shaft at which the cage can be loaded with men or
materials., Nelson. d. The brow or level section at the
top of an inclined haulage plane where the loaded tubs are
exchanged for empty tubs or vice versa. Nelson.

Shaft pocket, a. Ore storage, excavated at depth,
which receives trammed ore pending removal by skip. Pryor,
3. b. Loading pockets of one or more compartments for
different classes of ore and for waste built at the shaft
stations, They are cut into the walls on one or both sides
of a vertical shaft or in the hanging wall of an inclined
shaft. Lewis, p. 257, c¢. See measuring chute. Nelson.

Shaft set. a. Supporting frame of timber, masonry,
or steel which supports sides of shaft and the gear. Com—
posed of two wallplates, two end plates, and dividers which
form shaft into compartments. Pryor, 3. b. A system of
mine timbering similar to square sets. The shaft sets are
placed from the surface downward, each new set supported
from the set above until it is blocked in place., New wall-
plates are suspended from those of the set above by hanging
bolts. Blocking, wedging, and lagging complete the work
of timbering. At stations the shaft posts are made much
longer than usual to give ample head room for unloading
timber and other supplies. Lewis, pp. 45-47.
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Shaft station. a. An enlargement of a level near a
shaft from which ore, coal, or rock may be hoisted and sup-
plies unloaded. Fay. b. Enlarged space made to accommo-
date pump crusher, ore pockets, shunting, truck tripples,

etc. Pryor, 3.

Skip., A guided steel hoppit usually rectangular with
a capacity from 4 to 10 tons and used in vertical or
inclined shafts for hoisting coal or mineral., It can also
be adapted for man riding, The skip is mounted within a
carrying framework, having an aperture at the upper end
to permit loading and a hinged or sliding door at the
lower end to permit discharge of the load. The cars at
the pit bottom deliver their load either direct into two
measuring chutes located at the side of the shaft or into
a storage bunker from which the material is fed to the
measuring chutes,

Skip loader I. In metal mining, one who loads ore
into skip (large can-shaped container) from skip pockets
(underground storage bins) at different shaft stations
in mine, operating a mechanical device to open and close
the gates of the loading chutes. Also called skipman;
skipper. [Emphasis added.]

Skip loader II. In metal mining, one who dumps ore
from mine cars directly into skip in mines not equipped
with skip pockets,

A review of the dictionary terms set forth above reflects that
the terms "skip loading station'" and "shaft landings" have separate and
distinct meanings. As indicated by the definition of the term "skip
loader," a skip loading station or pocket is a location where min-
erals are stored or loaded into a skip for transportation to the sur-
face, In addition, the different mandatory standards previously dis-
cussed where those and similar terms are used, supports a conclusion
that those terms have different and distinct meanings. Logic dis-
tates that if the intent was not to give them different meanings, the
standards would not have referred to them. In addition, the testimony
reflecting the activities which normally take place during the mining
cycle, including the loading of ore at skip stations, persuades me
that the terms have different meanings in the real world of mining
underground, While it may be true that materials and men may be
loaded on and off a skip from time to time at a loading or skip poc-
ket, I cannot conclude that this fact, per se, transforms a skip or
loading pocket into a shaft landing for purposes of the application
of section 57.19-100. I construe the standard to apply to shaft land-
ings, and I conclude that it requires the installation of gates, with-
out exception, so as to preclude materials from falling from the skip
or loading pocket into the shaft. However, I am not persuaded by
the fact that simply taking men and materials on and off any mine

1555



shaft landing necessarily means that gates have to be installed at
those locations, It seems to me that if MSHA desires to protect
miners from falling into a shaft at any such mine locations, it
should vigorously enforce the existing safety belt and line stan-—
dard, 1If MSHA desires to protect men from the hazard of materials
falling into a shaft from a loading or skip pocket landing location
in a mine, it should vigorously enforce the standard requiring the
installation of protective devices at those locations, And, if MSHA
desires to prevent both men and materials at skip and loading sta-
tions or pockets from falling into mine shafts, it should promulgate
a clear and concise safety standard covering precisely that situ-
ation, The practice of rewriting safety standards through the adju-
dicatory and hearing process in a civil penalty setting is simply not
an appropriate or desirable way to promulgate such standards, partic-
ularly when both the operator and the enforcing agency seemingly are
in agreement that such a standard is in order,

In addition to the aforesaid enforcement problems dealing with
a standard which does not precisely fit the factual situation pre-
sented, I believe it is basically unfair to penalize a mine operator
by imposing civil penalty assessments in a situation where the mine
operator recognizes the safety problems presented and is making an
effort at compliance, In this case, I am convinced from the evidence
presented, that the respondent did not reasonably believe that any
mandatory standard required the installation of protective gates at
loading stations, installed a prototype of such a device at one such
location, and was in the process of devising and installing similar
devices at other such locations., The citations were issued because
a complaint had been filed, and the inspector issued the citations
because he believed the operator was "dragging his feet'" and he can-
didly admitted this was the case, In my view, the intent of civil
penalties is to deter future violations. Here the citations were
used to nudge the operator into complying with a standard whose
application was questionable in the first instance. It seems to me
that something short of subjecting an operator to monetary civil pen-
alties up to $10,000 and possible mine closure if he does not ulti-
mately come into 'compliance" would have achieved the intended purpose
of insuring a safe working environment for the miner working at the
skip loading areas cited, Further, I firmly believe that the promul-
gation of a precise and clear safety standard to prevent the types of
hazards alluded to in this proceeding would advance the interests of
safety simply because the operator would be put on notice as to what
was expected of him in terms of compliance and MSHA inspectors would
not be put in the tenuous position of not knowing which mandatory
standard to cite in a given situation, and they would not be placed
in the position of attempting to justify their judgment calls after
the citations are issued through a laborious and somewhat semantical
exercise and application of some other safety standard, which may, in
his view, be 'close'" but not quite on point, In the circumstances
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and facts presented here, and after careful consideration of all of
the facts and circumstances surrounding the issuance of the cita-
tions in question, I conclude and find that they should be vacated
and that the civil penalty proposals seeking assessments for the
alleged violations should be dismissed, My findings and conclusions
are based chiefly on the fact that the cited standard applies to a
shaft landing and MSHA has not convinced me by any credible evidence
that the skip or loading pockets in question are in fact shaft land-
ings, or that the standard cited requires the installation of pro-
tective gates at skip or loading pockets. The citations are VACATED.

ORDER

In view of the foregoing findings and conclusions, IT IS ORDERED
that the following citations be vacated and the proposals for assess—
ment of civil penalties for those citations be DISMISSED.

Citation No., Date 30 CFR Section
346811 5/11/78 57.19-100
346812 5/11/78 57.19-100
349610 5/11/78 57.19-100
349611 5/11/78 57.19~100

In view of the foregoing findings and conclusions affirming
Citation No. 347006, and taking into account the six statutory
criteria in section 110(1) of the Act, a civil penalty in the amount
of $350 is assessed for this citation and respondent IS ORDERED to
pay that amount within thirty (30) days of the date of this decision,
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

October 4, 1979

SECRETARY OF LABOR, ¢ Civil Penalty Proceeding
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. MORG 79-77-P
Petitioner : A.0. No. 46-01440-02013
v. :

Alexander Underground Mine
THE VALLEY CAMP COAL COMPANY,
Respondent

DECISION

Appearances: John H. O'Donnell, Esq., Office of the Solicitor,
U.S. Department of Labor, Arlington, Virginia,
for Petitioner;

Ronald Johnson, Esq., Schrader, Stanp and Recht,
Wheeling, West Virginia, for Respondent.

Before: Chief Administrative Law Judge Broderick

STATEMENT OF THE CASE

The above case arose on the filing of a petition for the
assessment of civil penalties alleging three violations of mandatory
safety standards occurring in August, September and November 1977.
The case therefore arose under the provisions of the Coal Mine Health
and Safety Act of 1969, 30 U.S.C. § 801 et seq. Pursuant to notice,
the case was called for hearing on the merits in Wheeling,

West Virginia, on September 5, 1979. George Messner, James E. Mackey
and John Radosevic testified on behalf of Petitioner, Tommy Tucker
and Arnold Miszaros, on behalf of Respondent. At the conclusion of
the hearing, the parties waived the filing of proposed findings and
conclusions and I issued a bench decision as follows:

JUDGE BRODERICK: All right. With respect to the vio-
lations alleged in this proceeding, I find, first, that the
Respondent at the time of the alleged violations was a
large operator. I further find that the Respondent's his-
tory of prior violations was not significant, and the
penalties assessed will not be increased because of that
history.
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With respect to the violation charged in Government's
Exhibit 2, which is Notice 3-GM issued August 23, 1977, I
find and conclude that the violation alleged was not estab-—
lished by the evidence, and therefore no penalty is-imposed.

With respect to the violation charged in Government's
Exhibit Number 6, Notice 2-GM, September.-21, 1977, I find
that a violation of 30 CFR 70.201 was established by the
evidence showing that an inaccurate sampling was being
taken of the respirable dust in the mine atmosphere of the
004 occupation in the subject mine. I find that the viola-
tion was not serious. I find that it was not caused by
Respondent's negligence. I find that the condition was
abated promptly and in good faith. I assess a penalty of
$50 for this violatiom.

With respect to the violation charged in Notice
Number 1-JR, November 1, 1977, the Govermment's Exhibit 9,
I find that there was established a violation of 30 CFR
75.1403 because of the failure of Respondent to provide a
lifting jack and bar for the Number 7 and 9 self-propelled
personnel carriers in the subject mine.

This equipment was required by Safeguard Notice 1-CBS,
issued July 26, 1973. 1I find that the condition was not
serious, that there is no evidence that it was caused by
Respondent's negligence. I find that it was abated
promptly and in good faith. I assess a penalty of $75 for
this violation.

A written decision affirming these findings will be
issued, and an appeal time will run from the date of the
issuance of the written decision.

That concludes the record of this proceeding. I thank
you very much, gentlemen,

I hereby affirm the bench decision and make the additional find-
ings and conclusions as follows:

1. Govermment's Exhibit G2, Notice No. 3 GM, August 23, 1977,
alleges a violation of 30 CFR 70.100(b) in that the average respirable
dust concentration exceeded the allowable limit for a particular occu-
pation in Respondent's mine. This was based upon 10 samples submitted
by Respondent between June 15 and August 8, 1977. The evidence showed
that two of the samples were submitted in error, in that they were
taken from employees in another section of the mine. Absent the
two samples, the average concentration was within the applicable
limits. Respondent was charged with exceeding the respirable dust
concentration, not with failing to submit accurate samples. The vio-
lation charged was not shown to have occurred.
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2. Government's Exhibit G6, Notice No. 2 GM,. September 21,
1977, alleges a violation of 30 CFR 75.201 in that a respirable dust
sampler belonging to a section mechanic was found to be operating on
the table in the dinner hole. The standard requires that accurate
samples be taken and the evidence clearly shows that a patently inaccu-
rate sample was being taken. There is no evidence that Respondent was
aware of the facts prior to the notice being issued.

ORDER

Based on the above findings of fact and conclusions of law,
Respondent is ordered to pay, within 30 days of this decision, the
following civil penalties for the violations found herein to have
occurred:

30 CFR
Notice Standard Penaltz
2 GM 9/21/77 70.201 $ 50
1 JRrR 11/1/77 75.1403 75

Total $125

) . 7
el A iy - 2/,
AT ,4%Cfryuédié7{

James A. Broderick
Chief Administative Law Judge

Distribution:

By certified mail.

Arthur M, Recht; Esq., Attorney for The Valley Camp Coal Company,
Schrader, Stamp & Recht, 816 Central Union Building, Wheeling,
WV 26003

John H. 0'Donnell, Trial Attorney, Office of the Solicitor,
U.S. Department of Labor, 4015 Wilson Boulevard, Arlington, VA 22203

Assessment Office, MSHA, U.S. Department of Labor, 4015 Wilson
Boulevard, Arlington, VA 22203
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMiNISTRATIVE LAW JUDGES
4015 WILSON BOULEVARD
ARLINGTON, VIRG INIA 22203

0CT 5 e
SECRETARY OF LABOR, : Civil Penalty Proceedings
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. DENV 79-288-PM

Petitioner : A.C. No. 10-00634-05001
Ve :
: Docket No. DENV 79-323-PM
WASHINGTON CONSTRUCTION COMPANY, : A.C. No. 10-00634~05002
Respondent :
Monsanto Quartzite Quarry

DECISION

Appearances: Mildred Lou Wheeler, Esq., Office of the Solici-
tor, U.S. Department of Labor, for Petitioner;
James A. Brouelette, E.E.O0./Safety Officer,
Washington Construction Company, Missoula,
Montana, for Respondent.

Before: Administrative Law Judge Michels

These proceedings were brought pursuant to section 110(a) of the
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 820(a) (the
Act). The petitions for assessment of civil penalties were filed by
the Mine Safety and Health Administration on January 30, 1979, and
February 9, 1979, respectively, and timely answers were filed there-
after. A hearing was held on July 26, 1979, in Missoula, Montana, at

which both parties were represented. ;

The parties agreed that the Washington Construction Company's
operations affect commerce within the meaning of section 4 of the
Act (Tr. 5). The parties also agreed to settle in Docket No. DENV
79-288-PM, Citation Nos. 345011, 345017 and 345019 for the full
amounts assessed by the Mine Safety and Health Administration
which are respectively $30, $30 and $22. This settlement was
approved (Tr. 5-6).

Docket No. DENV 79-288-PM

Citation Nos. 345010, 345013 and 345018

Evidence was received in a consolidated fashion on the above-
listed citations and the decision and assessments were made from
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the bench. The decision from pages 54-59 with some necessary correc-
tions and deletions follows:

THE COURT: May I see the exhibit, please? The deci-
sion from the bench on three of these citations is as fol~-
lows: The citations are Nos. 345010, 345013, and 345018.
Each of these citations alleges the violation of mandatory
standard 30 CFR 56.12-32. This standard is mandatory, and
it requires that "Inspection and cover plates on electrical
equipment and junction boxes shall be kept in place at all
times except during testing or repairs.” The evidence
received indicates clearly that the cover boxes were off,
so it is a violation in each instance of that particular
mandatory standard. It was the position of Mr. Brouelette
that these were housekeeping types of violations; but never-
theless, they do go contrary to the Act. So, I have really
no option except to find the violation; and of course the
other elements go to the amount of the penalty or the
assessment.

Now, I should make clear that as the Administrative
Law Judge, I am not bound by the point system used by the
Assessment Office. However, I try to make the assessment
on as rational a basis as I can taking into account all of
the evidence as well as the statutory criterion. If it was
not clear, I will now make it clear, and I hereby find a
violation of 30 CFR 56.12-32 for each of those three cita—
tions. I will now take into account or make findings of
each of the statutory criteria.

So far as past history is concerned, the evidence shows
14 citations, apparently all of which were issued on the
same occasion of this inspection. I find that this is not
an appreciable history. The evidence was received as to the
size of the operator. It appears that its production is in
the neighborhood of 200,000 tons per year, and employees,
500 to 1,500 [company widel].

* * * * * * %

It seems to me that company wide we have a medium size
company; but possibly for the site itself, it would be maybe
small to medium; and I so find. It was stipulated that the
fines to be assessed here would have no effect on the oper-
ator's ability to continue to do business. It was further
stipulated that the operator abated the violations in good
faith within the time allowed by the inspector.

So, as far as the gravity and negligence is concerned,
it would be my view that with some variations, which I don't
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think are necessarily too important, that the seriousness or
gravity and the degree of negligence are about the same for
the three. So, I will proceed to make findings for each of
the three violations on those further criteria. I will take
first the gravity.

I think I could accept in part that in tliese three
sltuations, the probability of serious harm or injury was
slight; and it is my impression from the inspector's tes-
timony that he virtually agreed to that. I think that was
in part because of the location of the boxes, and the fact
that there was very little traffic near the boxes. On the
other hand, I don't want to.underestimate the general
seriousness of any electrical violation. The standard where
the regulation was promulgated was for a good reason; and
that is, while most of the time possibly a person could put
his hand in that box and not be affected, there is also the
risk or the chance that because of some faulty connection
or a bare wire, a person could seriously be burned or elec-
trocuted. Of course, while it is true that maybe this
wouldn't happen very often, it could happen where you have
poor visibility, people groping around, and accidentally
reaching into the box. 8o, there is that possibility.

Now, we can say that maybe in these instances it was
remote, but when you look at the overall history of mine
accidents, you see that you do have an accumulation of such
things. You have maybe not too many of them, but you will
have one or two here and one or two elsewhere for some other
thing, and that again is quite remote; but the net effect
is to cause overall, a history of iﬁjuries and perhaps even
deaths, that the whole purpose of the Act is to eliminate.
So, I can't discount that that is serious in that sense.

I will find it serious with the qualifications that I
mentioned.

Now, so far as the negligence is concerned, in this
instance the lack of the covers was clearly visible, so it
is the kind of thing that I think that safety people would
normally expect the mine management and miners themselves
to note and to do something about it. I do appreciate, and
I will take into account the fact that in this case it is
apparently due to one particular person, and that person
is no longer working the mine. At first I was somewhat
impressed by the fact that there were, in these particular
cases, four of these violations which seemed to be sort of
a pattern and which suggested that maybe it was a very
serious case of negligence; but because of the circum-
stances I just related I understand this is now taken care
of and will not happen in the future. So, taking that into

1563



account, I would just say it is a low degree of ordinary
negligence. 1 believe, then, that I covered all of the
criteria which brings me to the assessment.

In my experience, I would say that the amounts
assessed are not really excessive. I would think that
ordinarily those would be appropriate assessments. However,
I am going to take into account some of the factors that I
just mentioned for these particular cases. It is my under-
standing that the first assessment was somewhat larger
because of perhaps more access to that particular box. Con~
sidering all of these circumstances, I am going to make an
assessment of one-half of the amounts originally asked,
namely, that would be for Citation No. 10, $16, for Cita-
tion No. 13 it would be $12, and for Citation No. 18 it
would be $12.

That completes my decision on these first three assess-
ments. We may go to the next.

* * * * * * *

Citation No. 345012

Evidence was received on this citation and the decision and
assessment were made orally from the bench. It is recorded at
pages 72-74 of the transcript and with necessary corrections and
deletions is as follows:

THE COURT: I will now proceed to make the decision on
Citation No. 345012. The first consideration was whether or
not the Act or the regulation has been violated as charged.
The charge in this instance 1s that the conduit elbow had
broken causing some at least slight damage to the cables
to the Telesmith Cone Crusher Motor. Mr. Brouelette has
argued here that this should not be a violation because of
the lack of any hazard, in his view. Mr. Brouelette [also
argued there was no] violation in this particular instance
in that the condition, which existed, was [not] contrary to
the regulation.

Now, the regulation, that portion that the inspector
had in mind, requires that, "Cables shall enter metal frames
of motors, splice boxes, and electrical compartments only.
through proper fittings.” The results of the broken elbow
and the cable then hanging loose meant that it was not
entering the box through proper fittings. It is not the
purpose of these regulations to decide in each case whether
or not there is a specific hazard before the violation
occurs. Maybe some of the regulations are written that way,
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but most of them just assume that if that condition existed,
it has the potentiality for a hazard under some conditions.
So, that is why a good electrical practice, I assume,
requires that those kinds of conditions not be allowed to
exist. Therefore, regardless of the degree of the hazard
or the possibility of harm, it is really not relevant as to
the question of whether or not there was a violation. If
the condition exists, there is a violation.

Now, maybe as a layman it is difficult for you to
understand that, but that is the way most of these regula-
tions are written, and that is the way they are enforced.
So, with that in mind, I would find that because of these
broken connections and the condition that has been described
and it is not disputed, as I understand it, that there then
was, and I do find a violation of 30 CFR 56.12-8. I should
say the findings have already been made as to all of the
criteria except as to gravity and negligence of the cita-
tion. so, I would just confine myself to those two
criteria.

As far as the seriousness is concerned, I just have to
believe that when a cable such as this is broken, and that
there is a vibration existing and the possibility, at least,
even though it may not be at all that great of contact,
electrical contact, that it is, what I would classify it as,
serious, and I so find. On the negligence factor, I think
it is clear. I don't believe it is really disputed that
this happened at the time that repalr was done on the
machinery; so it was known and that should not have been
permitted to exist.

I will, however, take into account, even though there
is no evidence on the subject in the strict sense of the
word, the fact that the company had ordered parts for this.
I do that because Mr. Brouelette is not familiar with legal
procedures, and he did not have the evidence at hand; but I
will take his word for it under these circumstances that it
was on order. Thus, it seems to me that the company did
recognize the problem and was prepared to do something about
it. I don't think that that means that they are relieved of
all responsibility here. In some of these situations it may
be.that the machine simply cannot be operated if a danger
exists. However, I will take that factor into account and
I will do exactly, because of that factor, the same as I
did for the other assessments, and I will reduce it by
one-half. So, accordingly, I hereby assess for Citation
No. 345012 the sum of $15. That completes the decision in
this citation. You may go to the next citation.

* * * * * * *
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Docket No. DENV 79-323-PM

Citation No. 345020

Upon the receipt of evidence on this citation, a decision and
assessment were made orally from the bench. It is recorded at pages
101-105 of the transcript and with certain necessary corrections and
deletions reads as follows:

This is a decision in DENV 79-323-PM, which contains
a single citation. That citation is that the jaw dis—
charge conveyor belt was used as a walkway to the drive
motor and was not provided with handrailing. The standard
cited as being violated is 30 CFR 56.11-2. This citation
reads, "Cross-overs, elevated walkways, elevated ramps,
and stairways shall be of substantial construction pro-
vided with handrails, and maintained in good condition.”
That is a quotation, and that is the end of the relevant
part.

The only evidence on the fact of the violation is that
of the testimony of the inspector and also the document which
is a picture. I don't understand that there is any contest
as to the facts. The conveyor belt was used by men, by
miners, including a supervisor, as a means of access to the
motor. The conveyor belt is, if I have it correctly, some
160 feet and rises to an elevation of as much as 30 feet at
the very tip. The specific issue, it seems, is [the opera-
tor's] contention that such a conveyor belt is not a walkway.
The regulation that I read does not specifically mention the
conveyor belt. At this point I should state that with these
regulations, these mandatory standards, that it is not infre-
quent that they do not mention specific pieces of machinery
and specific conditions; but they are written in a way, in
a general way to cover situations that come within their
scope even though they are not specifically listed.

Now, it would be very helpful here, of course, if this
was a matter that somebody had previously considered and
ruled on, and we would perhaps have authority then for
whether or not a conveyor belt used in this matter is a
walkway.

The argument of MSHA is simply, since it in fact was
used as a walkway, that therefore it is a walkway and there-
"fore it is subject to the provisions of that particular
regulation. So, it would be up to me to make that decision,
and since I have decided to do it from the bench, I will
attempt to do so, keeping in mind, however, that I may be
ruling on something [for] which there may be legal precedent
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or other information which would bear on this and [of] which
I am unfamiliar. ‘

So, my ruling, then, I think you should understand is
based on the confines of this case and the testimony and
evidence that we have taken here today. Now, I appreciate
the view that you have mentioned that [such] construction
of this particular standard could mean a lot of areas not
otherwise thought to be walkways [would be covered]; but I
am going to confine this to this particular condition and
piece of machinery which was a relatively long area, namely,
160 feet. It was elevated up to 30 feet, which is a long
way off the ground, and certainly would suggest a clear
hazard to miners using that. It, according to the state-
ments made, is a relatively stationary piece of machinery.
It is not moved daily or monthly or even yearly. It stays
there more or less permanently, as these things go. It
would not be similar, at least I would not view it, to the
analogy made of a steel worker on a beam. These beams have
to be moved around to be put into place, and even there, I
am not confident that they don't require some kind of pro-
tection for those steel workers; but in any event, that is
a temporary, impermanent walkway kind of situation, and that
is not what we are dealing with here, as I see it, at least.
I see it as a more permanent situation, and I would accept
the position of the Government on this, that since it was
used in this manner, that therefore it does become a walk-
way.

I will take into account, I think, a little bit, at
least in the assessment, the fact that this does come as
something new. Even the inspector was not completely sure
about it. He had to consult his supervisor, and in that
kind of situation, I suppose that we can't expect the com—
panies subject to these regulations, then, to know either.
So, therefore I think that that ought to be a big considera-
tion in the assessment of a penalty, namely, this is more
like a warning rather than a severe penalty for something
that should clearly be done; but having said that, then,
and I hope having made myself fairly clear, if not com-
pletely satisfactory to everybody concerned, I will find,
then, that based on the use of this conveyor belt as a
walkway and the fact that it had no guard rail, that it
was a violation as charged of 30 CFR 56.11-2.

Findings have already been made on all the criteria
except as to gravity and negligence. So as far as the
gravity is concerned, I think there is no question that it
is a serious matter. Even though these men are experienced
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and are aware of the hazard that is there, and almost any-
thing could happen to cause a severe injury to a miner, so

I would find that the violation is serious. Now, as to the
negligence, I have already covered that in part. Surely

the company did know there were no handrailings, and even
the supervisor used it; but what they did not know and could
not apparently know, there being no history of this being
cited as a violation, that that would be construed to be a
walkway. So, therefore, the negligence in this instance
would be minimal. It would be slight negligence in my view,
and for that reason, then, I would reduce the penalty to
what I would consider just a nominal penalty in this circum—
stance. In that I consider this in the nature of a warning,
and so therefore it should not be a severe penalty. With
that in mind, I would assess a penalty for this alleged vio-
lation of $5. :

* * * * * * *

The following is a summary of the assessments made or agreed upon
herein:

Docket No. DENV 79-288-PM

Citation No. Penalty Assessed or Agreed Upon

345010 $ 16
345011 30
345012 15
345013 12
345017 30
345018 12
345019 22

Total $137

Docket No. DENV 79-323-PM

Citation No. Penalty Assessed
345020 $ 5
Grand Total $142
ORDER

It is ORDERED that the Respondent pay the total penalties of $142
within 30 days of the date of this decision.

Michels
Administrative Law Judge
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FEDERAL WIHNE SAFETY AND HEALTH REVIEW COMRIISSID!
OFFICE OF ADMINISTRATIVE LAW JUDGES’
4015 WILSON BOULEVARD
ARLINGTON, VIRG IN(A 22203

P

0cT 5 19739
SECRETARY OF LABOR, ¢+ Civil Penalty Proceeding
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), ¢+ Docket No. BARB 79-260-P
Petitioner : A.C. No. 15-05345-03001
V. :
¢ Siler Tipple
KENTUCKY BLUE COAL COMPANY, :
Respondent
DECISION

Appearances: DarrylA. Stewart, Esq., Office of the Solicitor,
U.S. Department of Labor, for Petitioner;
Tommy Ray Lanham, for Respondent.

Before: Judge Lasher

This proceeding arose under section 110(a) of the Federal Mine
Safety and Health Act of 1977.

-A hearing on the merits was held in Lexington, Kentucky, on
September 12, 1979. After considering evidence submitted by both
parties, and argument, I entered an oral opinion on the record at
the close of the hearing. It was found that the five violations
charged did occur. T also found that the violations were serious,
that they resulted from ordinary negligence on the part of Respon-
dent, that Respondent was small in size, had but one previous vio-
lation, and had abated the violations in good faith. It was also
determined that a penalty otherwise warranted by consideration of
the other penalty assessment criteria provided by statute would have
no adverse affect on Respondent's ability to continue in business.
Consideration of these various criteria mandated levying penalties
for the five violatioms. Accordingly, Respondent was assessed the
following penalties:

Citation No. Penalty
126479 $150
126480 50
126485 25
126486 20
126487 75
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ORDER

Wherefore, it is ORDERED that Respondent pay MSHA the penalties
herein assessed totaling $320 within 30 days from the date of this
decision.

P s
/chzﬂébf/‘/’jy /CQ/
Michael A. Lasher, Jr., Judge
Distribution:
Dawyl A. Stewart, Esq., Office of the Solicitor, U.S. Depart-
ment of Labor, 280 U.S. Courthouse, 801 Broadway, Nashville,
TN 37203 (Certified Mail)
William H. Wilder, Vice President, Tommy Ray Lanham, Kentucky

Blue Coal Company, P.O. Box 750, Corbin, KY 40701 (Certified
Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMPMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

4015 WILSON BOULEVARD
ARLINGTON, VIRGINIA 22203

0CT 5 1979

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

Civil Penalty Proceeding

e ee e

Docket No. WILK 79-160-PM
A/O No. 06-00012-05002V

v.
North Branford Plant #7

NEW HAVEN TRAP ROCK-~-TOMASSO,
Respondent :

DECISION APPROVING SETTLEMENTS

ORDER TO PAY

The Solicitor advises that he and the attorney for the operator
have discussed the alleged violations in the above-captioned proceeding.
Pursuant to such discussion, the Solicitor has filed a motion to approve
settlements agreed to by the parties.

This petition contains five 104(d) (1) orders. Three of these orders
were issued for failure to provide tail pulleys with guards. These
violations of 30 CFR 56.14-1 were originally assessed at $600 each.

The other two orders were issued for failure to provide berms on the
outer banks of elevated roadways. These two violations of 30 CFR
56.9-22 were also originally assessed at $600 each.

In his motion, the Solicitor recommends a settlement of $500 for
each violation. 1In support of these reductions, the Solicitor advises
that the originally assessed amounts were too high in light of the
fact that the inspection occurred within twenty days of the effective
date of the Act, giving the operator little time to uncover and abate
violations prior to that inspection. 1In addition, the Solicitor
attached to his motion a copy of the assessment sheet which he advised
contained findings regarding the six statutory criteria. However,
the assessment sheet contains no such findings. Only the assessed
amounts are listed. This kind of submission is inadequate and will
not be acceptable in the future. The Solicitor must set out his
views on the statutory criteria whenever he seeks approval of settle-
ments,

Rather than disapprove the recommended settlements, I have
personally reviewed these orders. Based upon this review, I conclude
the violations are serious and that the operator was negligent.
However, I also accept the Solicitor's representation that the
inspection only occurred within twenty days of the effective date
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of the Act. The date of the inspection justifies the recommended
reduction especially since the settlements remain sufficiently
substantial to effectuate the purposes of the Act. The recommended
settlements are therefore, approved.

ORDER

The operator is ORDERED to pay $2,500 within 30 days from the
date of this decision.

/X
Paul Merlin - ’

Assistant Chief Administrative Law Judge

Distribution:

Ronald C. Glover, Esq., Office of the Solicitor, U.S. Department of
Labor, JFK Federal Building, Boston, MA 02203 (Certified Mail)

Thomas J. Pooley, Esq., Ashland-Warren, Inc., 675 Massachusetts Ave.,
Cambridge, MA 02139 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

4015 WILSON BOULEVARD
ARLINGTON, VIRGINIA 22203

per 0978
ITMANN COAL COMPANY, : Application for Review
Applicant :
: Docket No. WEVA 79-119-R
V. : Withdrawal Order No.
: 0660641
SECRETARY OF LABOR, : Issued: April 26, 1979
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Itmann No. 3 Mine
Respondent :

Appearances: Karl T. Skrypak, Esq., Consolidation Coal
Company, Pittsburgh, Pennsylvania, for Applicant;
David E. Street, Esq., Office of the Solicitor,
U.S. Department of Labor, Philadelphia, Pennsylvania,
for Respondent;
Mary Lu Jordan, Esq., for the United Mine Workers
of America, Washington, D.C.

Before: Judge Kennedy

DECISION AND ORDER

On April 26, 1979 at 2:45 a.m., a haulage accident
occurred at applicant's Itmann No. 3 Mine. At 7:45 a.m. an
accident control and withdrawal order issued pursuant to
section 103(k), 30 U.S.C. 813(k), 1/ of the Mine Act '"'to
ensure the safety of the miners until an investigation can
determine the cause or causes'" of the accident. The equipment

i/ Section I03(k), 30 U.s.C. 813(k), of the Act provides:

In the event of any accident occurring in a coal
or other mine, an authorized representative of the
Secretary, when present, may issue such orders as he
deems appropriate to insure the safety of any person
in the coal or other mine, and the operator of such
mine shall obtain the approval of such representative,
in consultation with appropriate State representatives,
when feasible, of any plan to recover any person in
such mine or to recover the coal or other mine or
return affected areas of such mine to normal.
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and area covered by this order were ''locomotive No. 784 and

the trolley system between No. 5 rectifier and No. 6 rectifier."
The Order was modified at 9:00 a.m. to permit the equipment
involved to be moved out of the area.

At 3:15 p.m. on the same day order of withdrawal No.
0660641 issued pursuant to section 107(a), 30 U.S. 817(a), 2/
of the Act on the finding that an imminent danger existed
"due to [a] kink in the trolley wire which caused the trolley
pole of the locomotive No. 784 to become disengaged from
such wire and the pole became free swinging along an area
of trolley wire supports and striking such supports forcing
the pole to swing across the locomotive striking and injuring
two employees.' The equipment and area which were covered
by this order were ''[a]ll track haulage locomotives that are
designed' [to] permit the pole to free swing if disengaged
from the wire and trolley system from No. 5 to No. 6 rectifier
stations.' The Order was modified at 10:00 p.m." to allow
the use of haulage motors that do not have free swinging
trolley poles."

On April 29, 1979 at 11:45 a.m., the section 107(a)
imminent danger order was terminated because '"[t]he track
haulage equipment at the Itmann #3 mine that have [sic] free
swinging trolley poles have been modified to prevent the
poles from swinging across the motor decks when they become
disengaged from the trolley wire."

2/ Section 107(a), 30 U.S.C. 817(a), of the Act provides:

If, upon any inspection or investigation of a coal
or other mine which is subject to this Act, an authorized
representative of the Secretary finds that an imminent
danger exists, such representative shall determine the
extent of the area of such mine throughout which the
danger exists, and issue an order requiring the operator
of such mine to cause all persons, except those referred
to in section 104(c), to be withdrawn from, and to
be prohibited from entering, such area until an authorized
representative of the Secretary determines that such
imminent danger and the conditions or practices which
caused such imminent danger no longer exist. The
issuance of an order under this subsection shall not
preclude the issuance of a citation under section 104
or the proposing of a penalty under section 110.
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At 12:00 noon on the same day, the section 103(k)
control order was terminated because '"[t]he investigation of
the serious haulage accident has been completed and the
trolley wire and the modifications to the haulage equipment
appeared to be adequate for the resumption of use."

The captioned Application for Review was filed on May 11,
1979, alleging that the condition described did not constitute
an imminent danger and that the order was invalidly issued.

On September 6, 1979, applicant filed a motion for summary
decision pursuant to 29 C.F.R. 2700.64, by which it seeks a
finding that a section 107(a) imminent danger closure order
may not properly be issued in an area and on equipment
already covered by a section 103(k) control order. On
September 24, 1979, the United Mine Workers of America filed
their opposition to applicant's motion, and on September 26,
1979, the Secretary filed his opposition. There being no
genuine issue as to the material facts, 3/ the matter stands
ready for summary decision of the question of law presented.

Applicant admits that the section 103(k) order was
properly issued to control the scene of the accident so that
a thorough investigation could be conducted. Applicant
further concedes that the Secretary may cite an operator for
any violations of the Act or of the mandatory standards
which are disclosed by the investigation. 4/ Applicant
contends, however, that as a matter of law "it is impossible
for MSHA to make the necessary section 107(a) .imminent
danger finding when miners have been withdrawn from the area
by the section 103(k) Order." (Motion p. 5) It is further

3/ The United Mine Workers takes issue with applicant's
characterization of the 107(a) order as covering '"essentially
the same' area and equipment as the 103(k) order. This
contention is, however, not material to the determination of
the question of law presented.

4/ Since the condition which caused the accident, namely the
kink in the trolley wire, was not a violation of a mandatory
safety standard, a penalty will not be assessed. At this stage
of the proceeding, it is unnecessary to express any opinion

or finding with respect to the claim that the condition
constituted an imminent danger. Whether the condition merits
the issuance of an improved standard that might require
inspection of trolley wires for conditions that may result

in fatalities or injuries is not before us.
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suggested that since section 103(k) grants the Secretary
broad authority to make recommendations as to corrective
action to be taken before the Order was terminated, and

since the miners had already been withdrawn, the issuance

of a section 107(a) imminent danger order during the accident
investigation was unauthorized. (Id.)

The only authority cited by applicant in support of its
position is my decision in Eastern Associated Coal Corp.,
HOPE 73-663 (February 12, 1974), affirmed as modified 4 IBMA
298 (June 25, 1975). This reliance, however, is clearly
misplaced since I held merely that in the absence of a
condition or practice constituting an imminent danger an
imminent danger closure order may not be used for control
purposes. In that case I vacated the imminent danger order
because the inspector had no reason to believe that the
fatal haulage accident was the result of an imminent danger,
no inspection or investigation had disclosed the existance
of such a danger, and the order was issued solely for control
purposes. I pointed out that section 103(f) of the 1969
Act, the parallel provision of section 103(k) of the 1977
Act, is an independent grant of authority that permits
federal mine inspectors to take control of the scene of an
accident and to issue any type of order, including imminent
danger orders, appropriate to insure the safety of persons
in the mine. Anticipating the very issue which applicant
raises here I clearly stated:

So that there be no misunderstanding as to the scope

of our ruling, we wish to emphasize that the operator
does not contend, nor do we hold, that a section 104(a)
order of withdrawal may not be appropriate and warranted
within the meaning of section 103(f) where a proper
surface or underground inspection at the scene of a

mine accident discloses the existance of an imminent
danger. 1Id. at p. 17.

Indeed, this decision is in accord with a line of cases
which have rejected applicant's position. In Valley Camp Coal Co.,
1 IBMA 243 (December 29, 1972), the operator argued that an
imminent danger order could not properly issue when all
personnel had voluntarily withdrawn from the mine prior to
the inspection. Rejecting this contention the Board stated:

Valley Camp bases its argument on an erroneous

belief that an order of withdrawal cannot properly
be issued if no miners are in the mine when the order
is issued. We previously rejected this argument in
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UMWA District #31 v. Clinchfield Coal Co., 1 IBMA 31,
41 (1970), wherein it was held that because an order

of withdrawal not only takes the miners out of the
mine, but also keeps them out until the danger has been
eliminated, an order of withdrawal may be issued when
no miners are in the mine. 1 IBMA at 248.

Thus, the mere fact that miners have been withdrawn
prior to the issuance of an imminent danger order does not
invalidate that order. 1In Eastern Associated Coal Corp. v.
IBMA, 491 F.2d 277 (4th Cir. 1974), it was held that an
imminent danger order is valid even though prior to issuance
the operator had voluntarily withdrawn the miners and was in
the process of abating the condition. The validity of an
imminent danger order depends solely upon whether the condition
or practice could reasonably be expected to cause death or
serious physical harm "if normal mining operations were
permitted to proceed in the area before the dangerous condition
is eliminated." 491 F.2d at 278. The purpose of the imminent
danger order is not only to withdraw the miners, but also
to keep them withdrawn until the condition is corrected.

The question of the effect of simultaneous closure
orders was first considered in Roscoe Page, et al. v.
Valley Camp Coal Co., 6 IBMA 1 (January 28, 1976). The
miners who were idled by an unwarrantable failure withdrawal
order filed for compensation. The operator defended on the
ground that no miners were idled by the order because they
had previously been withdrawn by an accident control order
pursuant to section 103(f) of the 1969 Act. The Board
rejected the contention that the control order invalidated the
overlapping unwarrantable failure order. 6 IBMA at 6.

Finally, in a decision directly on point, Peabody Coal Co.,
VINC 77-40, 77-50 (March 1, 1978), affirmed (Sept. 7, 1979), it
was held that miners were entitled to compensation as a
result of the valid issuance of an imminent danger order
even though a control order was already in effect. This
follows because, ''the purpose of [an imminent danger] with-
drawal order is not only to remove the miners but also to
insure that they remain withdrawn until the imminent danger
has been eliminated." Id. at p. 7.

Thus, it is apparent that in the case at hand the
section 103(k) control order was issued for the purpose of
facilitating the investigation of the haulage accident.

When the inspector determined that the cause of the accident
which killed one miner and seriously injured another was an
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imminently dangerous condition which could reasonably be
expected to cause death or serious physical harm if normal
operations were permitted to proceed, he issued a section
107 (a) order which required that all haulage locomotives
which had booms that could swing free if disengaged from the
trolley wire must be appropriately modified. When this was
accomplished the imminent danger order was terminated, and
when the investigation was concluded the control order was
terminated.

The premises considered, I must conclude that the
section 107(a) order No. 0660641 was not defective merely
because it was issued in an area and on equipment already
covered by a section 103(k) control order.

t applicant's motion for

Accordingly, it is ORDERED t
i DENIED.

summary decision be, and hereby

3 ¢
oseph B. Kerthedy
Administrative Law ge

Distribution:

‘David E. Street, Esq., U.S. Department of Labor, Office of
.the Solicitor, Room 14480 Gateway Building, 3535 Market
Street, Philadelphia, PA 19104 (Certified Mail)

Harrison B. Combs, Jr., Esq., United Mine Workers of America,
900 15th Street, N.W., Washington, DC 20005 (Certified
Mail)

Karl T. Skrypak, Esq., Consolidation Coal Company, Consol

Plaza, 1800 Washington Road, Pittsburgh, PA 15241
(Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

4015 WILSON BOULEVARD
ARLINGTON, VIRGINIA 22203

0CT 11 1979
SECRETARY OF LABOR, ¢ Civil Penalty Proceeding
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. HOPE 79-306-P
Petitioner : A.0. No. 46-01514-03002
v. ' : Eccles No. 6 Mine

WESTMORELAND COAL COMPANY,
Respondent

DECESION AND ORDER APPROVING SETTLEMENT

The parties move for approval of a settlement of the four
respirable dust violations charged at a 35% reduction in the amount
initially assessed, i.e., from $850.00 to $540.00.

For the reasons advanced by the parties and based on an independent
evaluation and de novo review of the circumstances including the challenge
to the validity of the standard raised by the operator (See, Judge
Moore's decision in Olga Coal Company, Docket No. HOPE 79-113-P, June 28,
1978 appeal pending), I find the settlement proposed is in accord
with the purposes and policy of the Act.

Accordingly, it is ORDERED that the motion to approve settlement
be, and hereby is, GRANTED. It is further ORDERED that the operator
pay the penalty agreed upon, $540.00, on g& before Friday, October 26,
1979 and that subject to payment the capf ed petition be DISMISSED.

:
Jodeph B. Kenngdy

Administrative Law Judge

/

Distribution:

Marshall H. Harris, Regional Solicitor, James H. Swain, Esq., U.S.
Department of Labor, Office of the Solicitor, Room 14480 Gateway
Building, 3535 Market Street, Philadelphia, PA 19104 (Certified
Mail)

C. Lynch Christian, III, Esq., Jackson, Kelly, Holt & O'Farrell,
P.0. Box 553, Charleston, WV 25322 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

4015 WILSON BOULEVARD
ARLINGTON, VIRGINIA 22203

0C7 %1 1979

OLGA COAL COMPANY, : Application for Review
Applicant :

V. : Docket No, HOPE 79-111
SECRETARY OF LABOR, : Order No. 253669
MINE SAFETY AND HEALTH : October 24, 1978
ADMINISTRATION (MSHA), :
‘Respondent : Olga Mine No, 2

and :

UNITED MINE WORKERS OF AMERICA,
Respondent

DECISION

Appearances: Michael T, Heenan, Esq., and M. Susan Carlson, Esq.,
Kilcullen, Smith & Heenan, Washington, D,C., for
Applicant;
James H. Swain, Esq., Office of the Solicitor,
U.S. Department of Labor, Philadelphia, Pennsylvania,
Pennsylvania, for Respondent;
Mary Lu Jordan, Esq., United Mine Workers of
America, Washington, D.C., for Respondent.,

Before: Judge Forrest E, Stewart

Findings of Fact and Conclusions of Law

Olga Coal Company (Applicant) filed a timely application pursuant
to section 105(d) of the Federal Mine Safety and Health Act of 1977
(hereinafter the Act), 30 U,S.C. § 801 et seq., requesting review of
Order No. 253669, issued October 24, 1978, Applicant also challenged
the validity of the underlying citation which was issued under sec-
tion 104(d)(1) of the Act.

A hearing was held on June 7 and 8, 1979, in Charleston,
West Virginia., Applicant called three witnesses and introduced five
exhibits., MSHA called three witnesses and introduced six exhibits,
The UMWA called one witness. Each of the parties filed a posthearing
brief,
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Underlying Citation

Citation No. 253350 was jointly issued by Federal coal mine
inspectors Robert Huffman and Lawrence Snyder on October 11, 1978,
pursuant to section 104(d) of the Act. The inspectors alleged a vio-
lation of 30 CFR 75.326, and described the condition or practice at
issue as follows: "The air passing over 10 Left section belt con-
veyor was being used to ventilate the active working section,"

The inspectors also alleged that the condition was of such a
nature as could significantly and substantially contribute to a mine
safety hazard.,

The event which led to the issuance of Citation No., 253350
occurred on October 9, 1978. The parties offered the following
stipulation concerning that event:

On October 9, 1978, there was a slippage of the fire
resistant belt near the belt drive. This slippage caused
intense smoke to permeate the 9 Left and 10 Left sec-
tion entryways. These areas are marked by blue to indi-
cate that they are in intake air. Smoke also permeated
the face area. Seven men were working in this area on
that day, five of whom used self rescuers to abandon this
area.

On the following morning, Inspector Snyder was informed of this
incident and, thereafter, he conducted an inspection of the 9 and
10 Left sections. The inspector examined the belt and ventilation
on the 9 Left section but he did not have the time to check ventila-
tion on the 10 Left section that day.

Inspector Snyder returned to this area on October 11 in the com-
pany of Inspector Robert Huffman. While Inspector Snyder continued
his examination of the 9 Left section, Inspector Huffman proceeded
to check ventilation on the 10 Left section,

As Inspector Huffman proceeded along the belt entry, he observed
two stoppings which were leaking excessively. The inspector con-
ducted smoke tests at these locations and observed that the air was
traveling from the belt entry into the intake entry. He explained
that a hole had been knocked out in one stopping to allow passage of
a plastic pipe from one entry into the next. Leonard Sparks, the
UMWA safety committeeman who accompanied Inspector Huffman, testified
that this pipe had been installed "for quite sometime," He was aware
of its presence because he had pumped water from the track through
that particular pipe. The unsealed area around the pipe was clearly
visible and was large enough to allow Mr. Sparks to place his fingers
in the hole around the pipe. A hole had been placed in the second
stopping to permit the passage of a rock dust hose.
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Inspector Huffman also performed smoke tests at a diagonal door
which separated the belt entry from the intake entry. He observed
that the air migrated very rapidly into the intake escapeway. The
inspector .testified that the door was damaged and had been installed
on the wrong side of the stopping. It remained open approximately
12 inches when he tried to close it,

After Inspector Huffman examined the diagonal door, he met
Inspector Snyder, who also examined this area., Inspector Snyder
agreed to sign the citation because his examination of the diagonal
door convinced him that a violation existed., Mr. Sparks' testimony
corroborated that of the inspectors.

To determine whether Citation No. 253350 was properly issued pur=-
suant to section 104(d) of the Act, it must be determined (a) whether
a violation of 30 CFR 75.326 existed as alleged and, if so, (b)
whether the violation was such nature as could significantly and sub-
stantially contribute to the cause and effect of a coal mine safety
hazard, and (c) whether the violation was caused by an unwarrantable
failure of the operator to comply with section 75.326.

The applicable portion of section 75.326 reads as follows:

Whenever an authorized representative of the Secretary
finds, in the case of any coal mine opened on or prior to
March 30, 1970, which has been developed with more than two
entries, that the conditions in the entries, other than
belt haulage entries, are such as to permit adequately the
coursing of intake or return air through such entries, (a)
the belt haulage entries shall not be used to ventilate,
unless such entries are necessary to ventilate, active
working places, * * *,

The parties stipulated at the hearing that the Olga Mine was
opened prior to March 30, 1970, but that the particular working sec-
tion opened after that date, This working section had been developed
on four entries, one of which was the belt entry. It is clear that
the belt haulage entry was not necessary to ventilate the active
working places,

To establish a violation of section 75,326, the Secretary must
also show:

(1) that an authorized representative of the Secretary had found
that the conditions in the entries, other than belt haulage entries,
are such as to permit adequately the coursing of intake or return

air through such entries, and,

(2) that the belt haulage entries were being used to ventilate
active workings.
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With respect to the requirement that a finding be made, Applicant
asserted the following:

As a condition precedent to a showing of a violation
of 30 CFR §75.326 with respect to any mine opened before
March 30, 1970, it must be shown that a specific finding was
made by the Secretary and communicated to the mine involved
that "conditions in the entries other than belt haulage
entries, are such as to permit adequately the coursing of
intake or return air through such entries." The Secretary
has failed to establish by a preponderance of the evidence
in the present case that any such finding was ever specif-
ically made and communicated to the Applicant so as to
make this section applicable to Olga Coal Company.

The Secretary contended that an adequate finding had been made,
asserting the following:

Here, there is approval of a ventilation plan which
does not call for the use of beltway air to ventilate the
working areas of the 9 and 10 left sections of the mine,
There is also the stipulatior that the ventilation in this
specific area was modified and determined to be adequate
without the need for belt haulageway air. This constitutes
adequate notice to the operator., The operator actively
participated in the modification process, and submitted
the ventilation plan for approval,

The citation did not contain the specific statement that the
authorized representative had found conditions in the entries to be
such as to permit adequately the coursing of intake or return air,.
The regulation, however, requires only that such a finding be made.
There is no requirement therein that this finding be communicated to
the operator. Certainly the regulation does not require that a
formal finding be made pursuant to section 75.326 and then communi-
cated to an operator before the section may be dpplied,

Applicant's argument is particularly weak in the case at hand
because Applicant had actual knowledge that the entries on the
affected sections were such as to permit adequately the coursing of
intake or return.air. The ventilation plan, to which Applicant had
acquiesced, already called for the ventilation of working areas on
these sections with air other than that of the belt entry., The
effort to separate belt air from that of the other entries had been
made by the Applicant prior to Mr, Caffrey's inspection. This effort
was unsuccessful because of improperly maintained stoppings, not
because of the condition of the entries on the section,

The conditions in these entries were such as to permit ade-

quately the coursing of intake or return air. It is true that a pre-
liminary finding to that effect had to be made before the inspector
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could conclude that a violation of section 75.326 existed., This
preliminary finding was made by the inspectors before they issued the
subject citation., Two days had been spent inspecting the ventilation
on sections 9 and 10. With regards to the requisite finding, the con-
ditions in the entries were obvious enough that the inspectors did not
have to enunciate that finding in the citation.

The belt entry was being used to ventilate the active working
within the meaning of section 75,326, That belt haulage air entered
working areas is uncontradicted., The smoke tests performed by Inspec—
tor Huffman indicated that air was traveling very rapidly from the
belt entry into an intake entry, and from there to the active working
places, This was not an instance of isolated, unsubstantial leakage,
nor one in which the failure to separate the belt entry made it pos=-
sible that leakage might occur, The October 9th contamination of the
working places with smoke generated in the belt entry provides dra-
matic evidence that air from that entry had been used to ventilate the
active workings,

P Applicant asserted that the leakage of air from the belt entry
was unintentional and that unintentional leakage does not constitute
a use of belt air to ventilate active workings in violation of
section 75,326, This contention is rejected. There is nothing in
section 75,326 which requires that the use of belt entry air for
such ventilation be intentional,

The condition which gave rise to Citation No., 253350 was a viola-
tion of 30 CFR 75,326 as alleged.

The condition described by the inspectors and the UMWA witness
as existing on October 11 was more than a technical violation, That
it had the potential to contribute to the creation of a serious mine
hazard had been all too graphically demonstrated by the contamination
of the section that had occurred 2 days earlier, Both inspectors
testified that the leakage they observed between the belt and the
intake entries could significantly contribute to a mine hazard. Each
believed that, given the leaks that were present on October 11,
another belt fire would have produced the same situation that had
occurred on October 9, 1978, Had another fire occurred, the miners
on the longwall face would have been enveloped once again in smoke,
Neither inspector felt that the possibility of another fire was remote
and Inspector Huffman described the conditions he observed on the
11th as "very near an imminent danger." The violation was clearly of
such a nature as could significantly and substantially contribute to
the cause and effect of a mine safety hazard.

A finding that a violation was caused by the unwarrantable fail-

ure on the part of the operator is proper if the inspector determines
that: "The operator involved has failed to abate the conditions or
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practices the operator knew or should have known existed or which it
failed to abate because of a lack of due diligence, or because of
indifference or lack of reasonable care." Ziegler Coal Company,

7 IBMA 280, 296 (1977).

This violation was caused by the unwarrantable failure of the
operator. The operator demonstrated a lack of due diligence in its
failure to discover and abate the conditions which caused the active
working section to be ventilated with belt entry air., The October 9th
contamination of the longwall face put the Applicant on notice that a
hazard existed on the section, The doorway and holes in the stopping
provided an obvious avenue for smoke from the belt to reach the work-
ing section. In view of the seriousness of the hazard, these aper-
tures should have been detected and repair efforts undertaken.

The condition which existed along the belt entry on October 11,
1978, was in violation of section 75.326, was of such a nature as
could significantly and substantially contribute to the cause and
effect of a mine hazard, and was caused by unwarrantable failure on
the part of the operator., It was, therefore, properly issued under
section 104(d) of the Act.

Order No. 253669

Order No., 253669 was issued by inspector William Uhl on
October 24, 1978, in the course of a regular inspection of Olga Mine.
The inspector cited a violation of 30 CFR 75.400 and described the
condition or practice at issue as follows:

Loose coal, coal dust and float coal dust were per-
mitted to accumulate along the active shuttle car haulage-
way, No. 3 entry, 3 North section, I.,D, 031, These
accumulation