




































































































































































































































































































































































































































































































































































hazard and that persons were working at the location, but 
were secured by ropes or harnesses. 

Inspector McGregor testified that persons would be in 
the area adjacent to the belt where the holes were discovered 
during clean-up or while greasing the belt pulley. He consid­
ered the adjacent area to be a travelway because people had 
to go there to work. Although Mr. McGregor could not docu­
ment how frequently a person had to go to the area, respon­
dent's representative conceded that someone would be in the 
area at least once a month. Given the fact that the holes 
were cut to facilitate the shovelling of the spilled mate­
rials into the holes, and the unrebutted testimony of the 
inspector that someone had to go to the area to grease the 
belt pulley, I conclude and find that the area was a regu­
larly used "travelway" within the definition found in section 
55 . 2. 

Section 55.11-12, requires that openings above, below, 
or near travelways through which men or materials may fall 
shall be protected by barriers or covers. Mr. McGregor 
believed that someone could have inadvertently stepped 
through one of the holes. The respondent does not dispute 
this, but contends that the men who were working there were 
tied off or secured. While this may mitigate the gravity of 
the violation, it is no defense. With all of the spilled 
material from the belt in such a confined area, it is alto­
gether conceivable that someone walking by the belt to grease 
it or to begin shovelling may not see the holes, and if he is 
not tied off, he could inadvertently step through one of the 
holes. In the case of Secretary of Labor v. Hanna Mining 
Company, 9 FMSHRC 2045 (1981), the Commission interpreted the 
language "through" an opening as stated in section 55.11-12, 
to encompass falling into, as well as completely through, a 
floor opening. The Commission stated as follows at 9 FMSHRC 
2048: "30 C.F.R. S 55.11-12 is concerned with the hazard 
presented to miners by the presence of unprotected opening on 
travelways. In this regard, a worker is exposed to the risk 
of injury whether he falls completely through or only into 
unprotected openings." 

In view of the foregoing, I conclude and find that the 
petitioner has established a violation by a preponderance of 
the evidence, and the citation IS AFFIRMED. 

Significant and Substantial Violation 

Although the respondent's representative stated that the 
men who were working around the area where the three holes in 
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the floor were discovered were tied off, the fact remains 
that someone falling through those holes, even though they 
are tied off, would be exposed to a hazard. The respondent 
conceded that the holes constituted a hazard, and the record 
here establishes that they were located adjacent to the 
unguarded flange tail pulley which was the subject of Cita­
tion No. 22370.4.7. Even though someone was tied off., if they 
stepped in the hole, they could fall toward the unguarded 
flange pulley, or they could suffer leg or other bodily harm 
simply by falling into the hole. Given all of these circum­
stances, I believe it was reasonably likely that someone step­
ping into one of the exposed holes could suffer serious 
injuries. Accordingly, the inspector's "S&S" finding IS 
AFFIRMED. 

Citation No. 2237057 - 30 C.F~R. § 55.20-3 

The respondent does not dispute the existence of the 
clutter described by Inspector McGregor. Superintendent 
Bradford conceded that the conditions existed as described by 
the inspector, and that tools and hoses were apparently left 
in place when the work shift ended. Respondent's defense if 
that heavy rains contributed to the housekeeping problems, 
and that the decline pits were difficult to clean up. While 
I can understand a rainfall contributing to belt clogging and 
the like, I fail to understand how a rainfall can contribute 
to an accumulation of rocks, trash, tools, and hoses on walk­
ways. I conclude and find that petitioner has established a 
violation by a preponderance of the evidence, and the cita­
tion IS AFFIRMED. 

Significant and Substanti~l Violation 

Although Mr. McGregor stated on the citation form that 
one employee would ·be exposed to a hazard, he was asked to 
explain why he did not indicate that all 38 employees were so 
exposed, particularly since he concluded that the cited condi­
tions constituted a plant wide trip and fall hazard. 
Mr. McGregor explained that in each instance, he considered 
only the person likely to be injured as the one exposed to 
any hazard. 

While I find Inspector McGregor's description of the 
cited condition on the face of the citation, as well as his 
supporting testimony, to be rather brief in terms of detail­
ing the specific locations where the hazards existed, the 
fact remains that the respondent did not rebut the existence 
of the accumulations or clutter on the walkways in question. 
Although I am not convinced that the inspector established a 
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plant wide hazard, I conclude and find that the cited accumu­
lations constituted a tripping or falling hazard, particu­
larly on the wet walkways and inclines. Should someone trip 
or fall over these materials, I believe it is reasonably 
likely that they would suffer some disabling injuries. 
Accordingly, the inspector's "S&S" finding IS AFFIRMED. 

Citation No. 2237058 - 30 C.F.R. § 55.9-61 

Section 55.9-61, requires that all stockpile faces be 
trimmed to prevent hazards to personnel. Inspector McGregor 
issued the citation because he believed that the cited barite 
stockpile had not been trimmed to prevent the material from 
caving in or sliding on the bulldozer operator working near 
the pile or on anyone else working near the pile. 
Mr. McGregor described the pile as 30 to 40 feet high, and he 
stated that the angle of repose was 80 to 85 degrees and that 
it would be hazardous to anyone cutting into the pile. He 
also stated that he had never seen the material stacked as 
high or undercut as much as the pile in question. 

The respondent's defense is that the consistency of the 
barite material is such as to prevent it from sliding like 
sand or. gravel, the bulldozer operators were experienced men 
and would not jeopardize their safety by working under a 
hazardous angle· of repose, the employees were instructed not 
to walk or work near the stockpiles, and they are trained to 
avoid such hazards. Although these matters may mitigate the 
gravity of the violation, I am not convinced that the respon­
dent has rebutted the inspector's testimony that the stock­
pile in question was not trimmed to preclude a cave-in at 
that point where the bulldozer digs into the pile. 

Superintendent Bradford conceded that the material does 
slide down when it is cut into and removed by the dozer, and 
he admitted that it was not unusual to have "sheer faces" at 
the stockpile. It seems to me that a sheer face of material 
piled 30 to 40 feet high at an 80 to 85 degree angle presents 
a potential cave hazard to the equipment operator who may dig 
into it at its base while removing the material. The fact 
that the material may not slide as readily as sand or gravel 
in such a cave situation is not particularly important. 
Should the material cave-in from a height of 30 or 40 feet, I 
believe one may reasonably conclude that it will inundate the 
equipment and the operator working below it. Under the 
circumstances, I conclude and find that the petitioner has 
established a violation by a preponderance of the evidence, 
and the citation IS AFFIRMED • 
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Significant and substantial Violation 

There is no evidence in this case to support a conclu­
sion that anyone other than the dozer operator would be 
exposed to any hazard resulting from a cave-in of the mate­
rial. With regard to the dozer operator, I assume that when 
he is operating his equipment while digging into the pile he 
is in the machine and is protected by an overhead canopy. 
Under normal operating circumstances, one can reasonably con­
clude that a simple slide of material will not adversely 
affect the operator. However, on the facts of this case, the 
respondent has not rebutted Mr. McGregor's observation that 
the 30 to 40 feet high pile was the highest one he has ever 
seen. Coupled with Superintendent's Bradford's admission 
that "sheer faces" are common at this operation, and that the 
material will move if cut into by the dozer, I cannot con­
clude that Inspector McGregor's fears of an accident were 
unreasonable. I conclude and find that a cave-in of mate­
rials from a height of 30 to 40 feet, with a dozer operator 
directly beneath it while he is cutting into the pile, pre­
sents a hazard to that operator. In the event of a cave~ in, 
I believe that it is reasonably likely that the operator 
could be pinned in the cab of his equipment, or if the do~er 
were completely covered, he could suffocate. under the cir­
cumstances, the inspector's "S&S" finding IS AFFIRMED. 

History of Prio~ Violations 

Petitioner's exhibit P-1, with an addendum, reflects the 
respondent's history of prior violations for the mine in ques­
tion. The ·information contained in the print-outs reflects 
that for the 2-year period immediately preceding the issuance 
of the citations in this case (8/22/82 to 8/21/84), the 
respondent had 20 paid violation assessments for the facility 
in question. For a 5-year period, January, 1978 through 
July, 1985, a total of 23 citations were issued at the facil­
ity, five of which were citations for violations of section 
55.14-1. The eight citations issued by Inspector McGregor, 
although included on the list, are not considered prior cita­
tions. Under the circumstances, I cannot conclude that the 
respondent's history of compliance is such as to warrant any 
additional increases in the civil penalty assessments made 
for the violations which I have affirmed. On the contrary, 
respondent appears to have a fairly good compliance record. 
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Size of Business and Effect of Civil Penalty on the 
Respondent's Ability to Continue in Business 

Based on the stipulations concerning the respondent's 
mining operations, I conclude that the respondent is a large 
operator, but that the subject Raymond Mill operation is 
small-to-medium. I also conclude that the civil penalties 
assessed by me for the violations which have been affirmed 
will not adversely affect the respondent's ability to con­
tinue in business. 

Negligence 

I conclude and find that all of the violations which 
have been affirmed resulted from the respondent's failure to 
exercise reasonable care, and that this constitutes ordinary 
negligence. 

Gravity 

For the reasons discussed in my "S&S" findings, I con­
clude and find that all of the violations which have been 
affirmed were serious. 

Good Faith Compliance 

Inspector McGregor· stated that all of the violations 
which he issued in this case were timely abated by the respon­
dent and that it exhibited good faith compliance in this 
regard (Tr. 230). I adopt this statement by the inspector as 
my finding on this issue . 

Penalty Assessments 

On the basis of the foregoing . findings and conclusions, 
and taking into account the requirements of section llO(i) of 
the· Act, I conclude that the following civil penalty assess­
ments are appropriate and reasonable ~ for. the citations which 
have been affirmed: 

Citation No. Date 30 C.F.R. Section Assessment 

2237047 8/22/84 55.14-1 $ 100 
2237053 8/22/84 55.14-1 75 
2237048 8/22/84 55.11-12 100 
2237057 8/22/84 55.20-3 85 
2237058 8/23/84 55.9-61 85 
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ORDER 

The respondent IS ORDERED to pay the civil penalties 
assessed by me in these proceedings within thirty (30) days 
of the date of this decision. Payment is to be made to MSHA, 
and upon receipt of same, these proceedings are dismissed • 

Distribution: 

. /L tf_ I_/-./~ 
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Administrative Law Judge 

Chandra v. Fripp and Jack F. Ostrander, Esqs., Office of the 
Solicitor, u.s. Department of Labor, 555 Griffin Square 
Building, Suite 501, Dallas, TX 75202 (Certified Mail) 

Mr. J. D. Fontenot, Manager, Safety & Health, N. L. 
Baroid-Div/N. L. Industries, Inc., P.O. Box 1675, Houston, TX 
77251 (Certified Mail) 
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