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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PITT 78-419-P
PETI TI ONER A/ O No. 36-00818-02012V
V. Foster No. 65 M ne

LEECHBURG M NI NG COVPANY,
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
AND
ORDERI NG PAYMENT OF CIVIL PENALTY

Appear ances: M chael V. Durkin, Esq., Joseph Wil sh, Esq., and
Anna Wl gast, Esq, Ofice of the Solicitor, US.
Department of Labor, for Petitioner
Henry McC. Ingram Esq., and R Henry Moore, Esq.,
Rose, Schmidt, Dixon, Hasley, Wyte & Hardesty,
Pi tt sburgh, Pennsylvania, for Respondent

Bef ore: Judge Cook

On July 31, 1978, the Mne Safety and Health Adm nistration
(MsHA) filed a petition for assessnent of civil penalty agai nst
Leechburg M ni ng Conpany (Leechburg). This petition was filed
pursuant to section 110(a) of the Federal M ne Safety and Heal th
Act of 1977, 30 U.S.C. 00820(a) (1977). An answer was filed on
August 18, 1978. A prehearing order was issued.

Subsequent thereto, various notices of hearing were issued.
VWhen the hearing convened on Decenber 5, 1978, in Pittsburgh
Pennsyl vani a, MSHA proposed the receipt into evidence of certain
docunents in order to establish its prima facie case in the
absence of the issuing MSHA inspector. Leechburg interposed
obj ections, both to the receipt of the docunents into evidence
and to a continuance, on various grounds. Instead, Leechburg
nmoved for disnissal of the proceeding with prejudice. As grounds
therefor, Leechburg cited MSHA's failure to conply with
Leechburg's prehearing interrogatories, requests for adm ssions
and requests for production of docunents. The notion was denied,
upon the prem se that MSHA would conply with the requests for
adm ssions and for production of docunments within 15 days and on
Decenber 6, 1978, the hearing was continued until February 15,
1979.
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On February 15, 1979, MsHA filed a notion for approval of
settlenent. An order was issued on February 16, 1979, cancelling
t he hearing and continuing the proceeding indefinitely pending
consi deration of the request for approval of settlenent.

An order was issued on March 6, 1979, denying the notion for
approval of settlement. Subsequent thereto, MSHA filed a second
noti on wherein it requested both approval of a settlenent and
di sm ssal of the proceeding.

Information as to the six statutory criteria contained in
section 110 of the Act has been submitted. This information has
provided a full disclosure of the nature of the settlenent and
the basis for the original determ nation. Thus, the parties have
conmplied with the intent of the law that settlenment be a matter
of public record.

MSHA' s notion sets forth the following justifications for
t he proposed settl enent:

Conmes now the M ne Safety and Health Adm nistration
(MsHA), by and through its undersigned attorney, and
noves the Adm nistrative Law Judge (Judge) to approve
the settlenment to which the parties have agreed, as
expressed in this second notion, and to dism ss the
Petition for Assessment of Civil Penalty.

The alleged violation in this case and the settlenent are
identified as foll ows:

Nunber : Dat e: 30 CFR: Assessnent Sett| ement

7-0029 9/ 09/ 77 75. 1403 $1, 650 $ 250

1. On or about February 15, 1979, the original notion
to approve settlenent was filed. On March 6, 1979, the
Judge issued a decision disapproving the proposed
settlenent. Since then the parties have reviewed the
entire matter in light of the Judge's di sapproval.

They believe that their proposed settlenent is an
appropriate disposition of the case. Therefore, this
second notion proposes a settlenent of the one all eged
violation in the case for $250, i.e., the same anount
proposed in the original notion.

2. In the original notion, due to a typographical error
for which MSHA apol ogi zes, the anobunt of the proposed
assessnent was stated as $650 instead of the correct $1650.

However, during the negotiations which resulted in the proposed

settlenent, the Ofice of the Solicitor
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was aware of the correct proposed assessment. It was determ ned
that the proposed assessnent was much too high and the proper
penalty was agreed to be $250.

3. After correcting the proposed assessnment, NMSHA now adopts

the original nmotion and its attachments in support of this notion
to approve settlenment. (A copy of that notion is

attached). In addition, brief conments on the six

criteria will be included here.

4. Gavity was sufficiently covered in the original notion

5. Negligence was sufficiently covered in the origina
noti on.

6. The Respondent is a small to nedium size
operator as the tonnage figures in the original notion
i ndi cate.

7. The Respondent denonstrated good faith
i n achi eving abatenent after notification of the
al | eged vi ol ation.

8. Attached hereto and made a part

hereof is a conmputer printout from MsHA's O fice of
Assessnents. It reflects that in the two years

i medi ately preceding the subject alleged violation,
Respondent paid penalties for 107 violations. Two of
the penalties were for violations of the mandatory
standard here in question - one in 1975 and one in
1976. The penalties paid for these were $58 and $78,
respectively.

9. Paynent of the agreed penalty will have no effect
on Respondent's ability to continue in business. The
parties have agreed that the Judge shoul d take official
noti ce of the financial information introduced before
himin Leechburg Mning Co., PITT 78-420 (decision
pendi ng), for a sonewhat detailed view of Respondent's
financial condition. 1In order to facilitate such
consi deration, attached hereto and nade a part hereof
are pages 15 through 34 of the transcript of that
proceedi ng and two exhibits fromthat proceeding, the
Respondent's Fi nancial Statenent and 1977 Federal tax
return.

It is the parties belief and conviction that approval
of this settlenent is in the public interest and wll
further the intent and purpose of the Federal M ne
Safety and Health Act of 1977.

Those portions of the February 15, 1979, notion
i ncorporated by reference into the above-quoted passage, state
the foll ow ng:
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* * *x k% * * *

2. In support of said settlenment MSHA subnmits the
order of assessnent including the narrative findings of
the assessnent office, the order of wthdrawal, the
order of term nation, and the inspector's statenents,
and the notice of safeguard.

3. As set forth in the narrative findings of the
assessnent office, the annual conpany production is
69, 761 tons. The annual production for the Foster #65
Mne is the sane.

4. As set forth in the narrative findings of the
assessnment office, the history of violation includes
111 violations during the 24-nmonths prior to the
violation at issue.

5. The order of wi thdrawal was issued on Septenber 9,

1977. The condition or practice cited in the order

eads as follows. "The clearance face along the track

haul age road was obstructed with | oose rock, nud, stee

rails, and cenent bl ocks at various |ocations beginning

at the 4 right section and extending outby to the

qgquarter mains overcast, a distance of approximtely

3200 feet. The cl earance space neasured fromone to 16

inches fromthe furtherest GsicE projection of the

normal traffic at these |ocations. |Issued in reference
to notice to provide safe guard No. 1 WOW i ssued
2-18-72.

6. The notice to provide safeguard reads as foll ows:
"The cl earance space and shelter holes along all track haul age
entry at this mne shall be cleared of |oose rock and ot her
| oose materials, crosscuts used as shelter hol es shal
be cleared of |oose rock and other | oose materials for
a depth of at least 15 feet." In its narrative
findings the assessnent office concluded that the
violation resulted fromthe operator's negligence.
The daily exam nation should have revealed this
condition. The testinony of the inspector would

support this conclusion. Inits narrative findings,
the office of assessment did not make an express
finding of gravity. |In a discussion with the

i nspector, the inspector stated that the entry was not
used regularly. The entry was used only by one supply
car each day, and by the exam ner who nade the daily

i nspection. The inspector stated that approxi mately
five percent of the 3200 feet contained obstructions.
He stated that there were perhaps four or five cenent
bl ocks in the entire area. He said that there were
three or four rails in this area. He said that nost of
the obstructions consisted of |oose rock fallen from
the roof. This rock resulted from sloughing. The

sl oughi ng debris neasured fromeight to ten inches in
depth. These obstructions
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presented a tripping hazard to anyone walking in the area. He
stated that there was no ot her hazard presented by the violation

In accordance with the wishes of the parties, official
notice is hereby taken of the financial information introduced in
Leechburg M ni ng Conpany, Docket No. PITT 78-420-P (June 27,
1979). 5 U.S.C. [556(e) (1976). In that decision, the evidence
adduced by Leechburg as to the conpany's financial condition was
anal yzed as foll ows:

The Respondent is subject to a maxi num aggregate
penal ty assessment of $60,000 for the six subject
viol ations. The Respondent, through the testinony of
conpany president Harold Dunnire, contends that a
$60, 000 penalty woul d jeoparize the Respondent's
survival, considering the Respondents other financial
obligations (Tr. 435-36). The Respondent antici pates
difficulty in raising $60,000 within 30 days because
t he conpany's current financial posture renders
doubtful the provision of the requisite nonies by a
lending institution (Tr. 445-46).

In addition to the testi nony of conpany president Harold
Dunmre, the Respondent offered a copy of the
Respondent's tax return for the year endi ng June 30,
1978, and financial statenents for the year ending June
30, 1978, in support of its position. The Respondent
did not call an expert witness to assist in

interpreting the tax return and the financi al

statenments. Bearing in mnd the limtations inposed by
the I ack of expert testinony, the follow ng picture of

t he Respondent's financial condition was established by the
evi dence.

Leechburg M ning Conpany is owned by a small group of
sarehol ders and is not part of a |arger business entity
(Tr. 437, 440). Eighty-two percent of the company's stock is
hel d by the Mellon Bank on behalf of the Hck's estate
(Tr. 438). The Bank adm nisters the trust for the
estate (Tr. 439). The beneficial interest in the

trust is held by Lewis and Harry Hicks, the heirs of
the Hck's estate (Tr. 438-39). The conpany has

approxi mately 80 enpl oyees (Tr. 432). It operates

only one mne, the Foster No. 65 Mne (Tr.440). The

m ne has two sections operating (Tr. 432). The
conpany's coal production was |ower during the year
endi ng June 30, 1978 than during the year ending June
30, 1977, because of the United M ne Wrker's strike in
1978 (Tr. 432-33). The conpany produces approxi mately
900 to 1,000 tons of coal per day (Tr. 441). It is
sold to Penelec at a price of $26.60 per ton, F.OB
(Tr. 433, 441). The
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contract with Penelec expires on April 22, 1979. The conpany
anticipates receiving a reduced price per ton after April 22
because the current prevailing market rate for coal is $22 to $25

per ton (Tr. 441).

The conpany has | arge obligations

based on a

settl enent agreenent with the Pennsylvania Departnent of
Envi ronnental Resources for reclamation of 130 acres of
refuse area (Tr. 434). This reclamation is proceedi ng

at the present tine (Tr. 434). It

costs $20,000 to

$25, 000 per nmonth, and is projected to cost $1.3
mllion upon conpletion in 1981 (Tr. 435, 441-3, Exh.

OX-13). According to M. Dunnire

t he conpany | acks

sufficient assets to fund this liability and nust pay
for it on a day-to-day, nonth-to-nmonth basis out of net

operating revenues (Tr. 434-35).

At a recent board of directors neeting, one director
proposed closing the conpany, primarily in

consi deration of the obligations t

o the Pennsyl vani a

Department of Environmental Resources (Tr. 436). It
was decided at that tinme to continue in business as
| ong as sufficient revenue could be generated (Tr.

436) .

Leechburg's U. S. Corporation I ncone Tax
Return for the year ending June 30, 1978, shows a $257, 236 | oss
for tax purposes (Exh. OX-15). The $257, 236 | oss was conputed

as follows:

G oss | ncone

G oss receipts or Goss Sal es
Less: Cost of CGoods Sold
Goss Profit

| nt er est

G o0ss Rents

G oss Royalties

G her | ncone

Total | ncone

Deducti ons

Conmpensation to O ficers

Sal ari es & wages (not deducted el sewhere)
Rent s

Taxes

I nt erest

Depr eci ati on

Depl eti on

Pension, Profit Sharing, etc. plans
O her Deducti ons

Tot al Deducti ons

Taxabl e I ncone

$3, 883, 699
3, 534, 850
348, 849
55, 735

5, 810
5,082
4,086

419, 562

79, 605
9, 901
690

157, 349
2,785
241, 857
662

73, 107
110, 842
676, 798
(257, 236)
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Tax

Ref unded

25,714

The financial statenent for the year ending June 30, 1978 (Exh.

OX-13), reveals the follow ng inf

Bal ance Sheet

ormati on:

Asset s June 30, 1978
Total current assets 1, 760, 592
Mort gage Recei vabl e 10, 932
Annuity Contract 72,000
Fi xed Asset-At Cost 1, 948, 592

3,792,116
Liabilities

Total current Liabilities 649, 903

Def erred Conpensati on 7

2,000

Committnments and Contingencies

(note c)
St ockhol ders Equity

Capital stock par val ue
$5 per share-
20, 000 shares authorized

& issued 10
Capital contributed in
excess of par val ue 3
Ret ai ned Ear ni ngs 2,93
3, 07
3,79
St at ement of Ear ni ngs
and Ret ai ned Ear ni ngs 1
Revenues 3,95
Costs and Expenses 4,21
(Loss) earnings before
i ncome taxes (26
I ncome Taxes (
(Loss) Earnings for Year (26
Ret ai ned ear ni ngs- begi nni ng
of year 3,19

Cash divi dends paid
Ret ai ned ear ni ngs-end of

year 2,93
(Loss) Earnings per share (%13

0, 000

8,675
1,538
0, 213

2,116

978

4,413
7,634

3, 221)
1, 708)
1, 513)

3,051

1,538
. 08)

June 30, 1977
2,002, 797
12,777
72,000
1,762, 846

3, 850, 420

446, 694
72,000

100, 000

38, 675
3,193, 051
3,331,726

3, 850, 420

1977

5,484, 939
4,790, 494

694, 445
88, 243
606, 202

2, 686, 849
(100, 000)

3,193, 051
$30. 31
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Statement of Changes in

Fi nanci al Position 1978 1977
Wor ki ng capital at beginning

of year 1, 556, 103 971, 440
Wor ki ng capital at end
of year 1, 110, 689 1, 556, 103
(Decrease) Increase in
wor ki ng capital (445, 414) 584, 663
Cost of QOperations (Years

ended June 30) 1978 1977

3,737, 349 4, 335, 249

Fi xed Assets & Accunul ated Depl etion & Depreciation

Bal ance Bal ance
July 1, 1977 Addi ti ons Deduct i ons June 30, 1978
Fi xed Assets 4,659, 000 433, 546 24, 263 5, 068, 283
Accumul at ed
Depl etion &
Depreci ation 2, 896, 154 246, 365 22,828 3,119, 691

The | and recl amati on expenses are not covered in the financial
statements (Tr. 443). Reclamation expenses currently run between
$20, 000 to $25,000 per month (Tr. 435). This translates into
yearly expenses rangi ng between $240, 000 and $300, 000.

The financial statenent (Exh. OX-13) reveal s assets

val ued at $3,792,116 for the year endi ng June 30, 1978,
a $58, 308 decline fromthe $3, 850,420 figure for the
year ending June 30, 1977. Total current liabilities

i ncreased from $446, 694 to $649, 903 during the sane
time period, while retai ned earnings declined from
$3,331,726 to $3,070,213 (Exh. OX-13).

Revenues declined from $5, 484,939 in the year ending June 30,
1977 to $3,954,413 in the year ending June 30, 1978

(Exh. OX-13), while costs and expenses failed to

decline at the sane rate (Exh. OX-13). This resulted

in a $261,513 loss for the year endi ng June 30, 1978,

as opposed to the $606,202 profit for the year ending

June 30, 1977. It is inpossible to determ ne, on the

basis of the information supplied, whether the I oss
experienced in the year ending June 30, 1978, is
attributable to such
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unf oreseen and nonrecurring activities as the 1978 United M ne
Workers' strike (Tr. 432-3), or whether it indicates long term
financial problens. The Respondent offered no evidence, other

than the del eterious effects of the strike, which wuld have
expl ai ned the decline in revenues reflected in the financial

statenments, a decline responsible for the | oss experienced during

t he year ending June 30, 1978. It appears, however, that
Respondent's financial posture, when viewed in [ight of tota

assets and retained earnings, is sufficiently secure to wthstand

t he assessnment of noderately appropriate civil penalties.
PITT 78-420-P at pp. 35-39.

In view of the reasons given above by counsel for MSHA for
t he proposed settlenent, and in view of the disclosure as to the
el ements constituting the foundation for the statutory criteria,
it appears that a disposition approving the settlement wll
adequately protect the public interest.

ORDER

Accordingly, IT IS ORDERED that the proposed settlenment, as
outlined above, be, and hereby is, APPROVED. IT 1S FURTHER
ORDERED t hat Respondent, within 30 days of the date of this
deci si on, pay the agreed-upon penalty of $250 assessed in this
pr oceedi ng.

John F. Cook
Admi ni strative Law Judge



