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Appear ances: Mary K. Spencer, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Arlington, Virginia
for Petitioner;

WIlliamD. Stover, Esq., Beckley, West Virginia
for Respondent.

Bef ore: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et.
seq., the "Act," charging Birchfield Mning |Incorporated
(Birchfield) with one violation of the mandatory regul atory
standard at 30 C.F.R. 0O 75.303(a). The general issue before ne is
whet her Birchfield violated the cited regul atory standard and, if
so, whether the violation was the result of the "unwarrantable
failure" of Birchfield to conmply with the standard and whet her
the violation was of such a nature as could significantly and
substantially contribute to the cause and effect of a mne safety
or health hazard, i.e., whether the violation was "significant
and substantial." If a violation is found, it will also be
necessary to determ ne the appropriate civil penalty to be
assessed in accordance with section 110(i) of Act.

The citation at bar, issued pursuant to section 104(d)(1) of
the Act, charges as foll ows:

An i nadequate preshift exami nation was nade in the
001A0 graveyard main section in that the results of the
exam nation was [sic] not reported to a person
designated by the operator to receive such reports at a
designated station on the surface of the m ne before

ot her persons enter the underground area of such mne
to work in such shift. The
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results were not recorded in the approved record book and a [sic]
exam nation of the cited MW showed no dates, times or initials
have been placed in conspi cuous | ocations.

The cited standard, C.F.R O 75.303(a) provides as follows:

[Within 3 hours i mediately precedi ng the begi nning of
any shift, and before any miner in such shift enters
the active workings of a coal mine, certified persons
designated by the operator of the mine shall exam ne
such wor ki ngs and any other underground area of the

m ne designated by the Secretary or his authorized
representative. Each such exam ner shall exam ne every
wor ki ng section in such workings and shall make tests
in each such working section for accumnul ati ons of

nmet hane wi th neans approved by the Secretary for
detecting nmethane, and shall neke test for oxygen
deficiency with a perm ssible flame safety |anp or

ot her means approved by the Secretary; examnine seals
and doors to determ ne whether they are functioning
properly; exam ne and test the roof, face, and rib
conditions in such working section; exam ne active
roadways, travelways, and belt conveyors on which nmen
are carried, approaches to abandoned areas and
accessible falls in such section for hazards; test by
means of an anenoneter or other device approved by the
Secretary to determ ne whether the air in each split is
traveling in its proper course and in normal volume and
vel ocity; and exami ne for such other hazards and

viol ations of the mandatory health or safety standards,
as an authorized representative of the Secretary may
fromtime to tinme require. Belt conveyors on which coa
is carried shall be exam ned after each coal - produci ng
shi ft has begun. Such m ne exam ner shall place his
initials and the date and tinme at all places he
examines. |If such mne exam ner finds a condition which
constitutes a violation of a mandatory health or safety
standard or any condition which is hazardous to persons
who may enter or be in such area, he shall indicate
such hazardous place by posting a "danger" sign
conspicuously at all points which persons entering such
hazar dous place woul d be required to pass, and shal
notify the operator of the mine. No person other than
an aut hori zed representative of the Secretary or a
State mne inspector or persons authorized by the
operator to enter such place for the purpose of
elimnating the hazardous condition therein, shal

enter such place while such sign is so posted. Upon
conpl eting his exam nation, such m ne exam ner shal
report the results of his exam nation to a person,
designated by the operator to receive such reports at a
designated station on the surface of the nmine, before
ot her persons enter the underground areas of such mne
to work in such shift. Each such mi ne exami ner shall also
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record the results of his examination with ink or indelible
pencil in a book approved by the Secretary kept for such purpose
in an area on the surface of the mne chosen by the operator to
m ni m ze the danger of destruction by fire or other hazard, and
the record shall be open for inspection by interested persons.

John Baugh, a Coal M ne Inspector for the Federal M ne
Safety and Health Administration (MSHA) arrived at the Birchfield
No. 1 Mne at about 7:20 a.m on April 2, 1987, in conjunction
with his work as an ventilation specialist. At that tine Baugh
observed several miners, who had just changed into work cl othes,
proceed underground. It is not disputed that these m ners were
part of the 8:00 a.m to 4:00 p.m day-shift crew. Apparently
concerned that the day shift crew was entering the m ne before
the conpl etion of the preshift exam nation, Baugh checked the
m ne exam ner's books and found no entry for the corresponding
preshi ft exam Baugh then proceeded underground and found no
initials, dates or tines evidencing a preshift exam nation. A
"fire boss board" outside the nmine portal did show that the m ne
had been "cleared" but only for the preceding mdnight shift.
Thus it appeared to Inspector Baugh that the day shift enployees
had gone underground before the preshift exam nation had been
reported out.

Ri chard Henderson, the mdnight shift section foreman, was
told of the alleged violation and reportedly then agreed to
performa preshift examand report it in the exanination book
According to Baugh, Henderson later reported the results into the
book at 8:45 that norning. Henderson di sagreed however that there
was any violation, maintaining that it was not a violation so
Il ong as the exam nation was reported by the beginning of the
shift at 8:00 a.m Accordingly he felt that the day shift mners
could report into the mne before 8:00 a.m and before the
conpl etion of the exami nation without violating the cited
st andard.

Baugh deened this violation to be "significant and
substantial” and a serious hazard for several reasons. He first
noted that the Birchfield No. 1 Mne was |ocated as cl ose as 20
feet froma bleeder systemin an adjacent mne having a high
concentration of methane. Mreover Birchfield was not drilling
the required test holes 20 feet in advance of mning to prevent
an unexpected inundation of black danp (oxygen deficient air) or
nmet hane. Baugh al so observed that the Birchfield mne itself
i berated nmethane and that one of the fans ventilating the m ne
was not then functioning thereby causi ng excessive dust to be
bl own across the working mners. He opined that the excessive
dust presented a health threat in the formof respirable dust as
wel | as an expl osive hazard. Under the circunmstances Baugh
concl uded that there was a serious hazard to both the health and
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safety of the seven miners in the mne at the tinme of the
i ssuance of the citation

Ri chard Henderson, Birchfield s midnight shift section
foreman on April 2, 1987, was in charge of the five menber
production crew on that shift. He acknow edged that 3 or 4 day
shi ft enpl oyees went underground as early as 7:30 that norning
before he was able to make the preshift exam nation entries. He
could not recall whether he had tal ked to | nspector Baugh before
he had conpleted the report and could not recall whether Baugh
observed himmake the entry. In addition Henderson could not
renenber whet her he had conpl eted the preshift exam nation before
the day shift mners entered the m ne. He does renmenber, however
t hat when the day shift mners did enter the m ne he had not yet
conpleted the reports for either the on-shift examfor the
m dni ght shift or the preshift examfor that day shift and that
he was the person designated to performthat preshift exam
Hender son al so believed that he conpleted his preshift m ne
exami nation report between 7:30 and 8:00 a.m on the norning of
the 2nd and nore likely between 7:45 a.m and 8:00 a.m He
recal l ed that he found no nethane at the faces after checking
with a nmethane detector at the last row of roof bolts. He clains
he was not aware of the citation for inadequate preshift
exam nation until |ater but he could not recall when.

Avery Bailey, Birchfield' s General M ne Forman, also
di sagreed with Inspector Baugh. Bailey felt that it was proper to
allow the day shift mners to proceed underground before
reporting the preshift examresults because the mne had already
been preshifted before the midnight shift and because all of the
day shift miners were certified fire bosses. Bail ey acknow edged
however that only Henderson was the fire boss designated to
performthe exanm nation to be reported out. Bail ey thought that
the preshift book was conpleted prior to the 8:00 a.m shift
change because he recal |l ed Henderson conme out of mne and fil
out the book.

In summary, it is undisputed that 3 to 4 day shift mners
went underground into the active workings of the Birchfield No. 1
M ne around 7:30 on the nmorning of April 2, 1987, and that the
day shift did not comence until 8:00 a.m The credible evidence
al so shows that at the tine these nminers entered the mne, the
desi gnat ed preshi ft exami ner had not reported the results of any
preshi ft exami nation to the surface of the mne. | amalso
persuaded by the affirmative testinony of |nspector Baugh that
the preshift exam nation had not been conpleted at the time these
m ners entered the mine. Preshift exam ner Richard Henderson
could not even renenber whether he had conpleted the exam It is
al so not disputed that when the day shift mners entered the
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m ne, no dates, times or initials "had been placed in conspicuous
| ocations" to evidence the conpletion of a preshift exani nation

Birchfield argues that the cited standard i s anbi guous and
mai ntai ns that so long as the preshift exami nation is conpl eted
and properly reported by the commencenent of the shift at 8:00
a.m it isin full conpliance and it is therefore i mmterial that
mners in the shift had entered the m ne before the conpl etion of
such exam nati on.

The regul ati on requires however that the preshift
exami nation be conpleted "within three hours inmmediately
precedi ng the beginning of any shift and before any miner in such
shift enters the active workings of a coal mne" (enphasis
added). The regul ation also requires that the m ne exam ner
report the results of his exam nation "to a person designated by
the operator to receive such reports at a designated station on
the surface of the mne, before other persons enter the
under ground areas of such mnes to work in such shift" (enphasis
added). There is no ambiguity in this |anguage and the plain
meani ng nust prevail. The preshift exam nust therefore be
conpl eted and reported to the surface before any mner in the
onconi ng shift enters the active workings or the underground
areas to work in that shift, respectively.

Under the circunstances | find that the violation is proven
as charged. Since the requirenment of the standard is set forth in
pl ai n and unanbi guous | anguage | also find that the operator's
agents should have known of the violation. Accordingly | find
that the violation was the result of inexcusable aggravated
conduct, constituting nore than ordinary negligence, and
therefore the result of the "unwarrantable failure" of the
operator to conply with the law. Enery M ning Corporation v.
Secretary, 9 FMSHRC AAAA, Docket No. WEST 86(850R (Decenber 11,
1987); Zeigler Coal Corp., 7, IBMA 280 (1977); U S. Steel Corp.
6 FMSHRC 1423 (1984). For the sane reasons | find that the
violation was the result of significant operator negligence.

Wthin the framework of the evidence herein I also find that
the violation was "significant and substantial” and a serious
hazard. Secretary v. Mathies Coal Conpany 6 FMSHRC 1 (1984). In
reaching this conclusion | have not disregarded the evidence that
no nmet hane was found during the inspection at issue and that
m ning was not then progressing toward the adjacent bl eeder
However the operative time frame for deternmining the reasonabl e
I'i keli hood of an injury includes the expected continuance of
normal m ning operations. Secretary v. Hal fway Incorporated, 8
FMSHRC 8 (1986).
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In assessing a civil penalty in this case | have al so consi dered
that the operator is relatively small in size, pronptly abated
the violation, and had no history of violations. Accordingly I
find that a civil penalty of $400 is appropriate.

ORDER

Citation No. 2909257 is affirmed as a citation under section
104(d) (1) of the Act. Birchfield Mning Incorporated is directed
to pay civil penalties of $400 within 30 days of the date of this
deci si on.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261



