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ORDER DENYI NG MOTI ONS TO VACATE C TATI ONS

On March 3, 1992, Contestants Southern Chio Coal Conpany
(SCCCO and Wndsor Coal Conpany (Wndsor) filed a motion for an
order vacating the 36 citations issued by the Secretary of Labor
(Secretary) to Contestants on April 4, 1991. Each citation
alleged a violation of 30 C.F. R § 70.209(b) because the
respirable dust sanple submtted by Contestants had been altered
by removing a portion of the dust fromthe sanple. As grounds
for the notion Contestants state that the Secretary failed to
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issue the citations with the "reasonabl e promptness™ required by
section 104(a) of the Mne Act. The notion was acconpanied by a
menor andum in support of the notion and 30 attached exhibits.

On March 18, 1992, the Secretary filed a notion to strike
Contestants’ notion to vacate together with its supporting
menor andum and t he associ ated exhi bits, on the ground that the
notion to vacate "relies in significant part" on inappropriate
docunments and materials. On March 30, 1992, Contestants filed an
opposition to the Secretary's notion to striKke. On March 30,
1992, the Secretary filed a notion for leave to file out of tinme
her previously filed notion to strike Contestants' notion to
vacate citations.

On March 25, 1992, Energy Fuels Coal, Inc. (Energy Fuels)
filed a notion to vacate the nine citations issued to it on
April 4, 1991. Energy Fuels incorporates by reference the
menor andum i n support of the notion to vacate citations filed by
Contestants. On March 31, 1992, the Secretary filed a nmotion to
strike Energy Fuels®' notion to vacate.

On April 1, 1992, Geat Western Coal (Kentucky), Inc. (G eat
Western Kentucky), Geat Wstern Coal, Inc. (Geat Western), and
Harl an Fuel Co. (Harlan) filed a notion to join the Contestants
notion to vacate citations and nenorandum in support of the
not i on.

On April 7, 1992, | issued an order granting the Secretary
| eave to file out of time but denying her notion to strike and
directing her to respond to Contestants' notion to vacate. On

ril 27, 1992, the Secretary filed a statement in opposition to
the notion to vacate. She attached to the notion an appendi x
containing a graphic representation of the alleged tanpered dust
sanpl es by nonth from August 1989 to January 1991, and excerpts
from depositions. On May 7, 1992, Contestants filed a reply to
t he opposition.

On May 15, 1992, Drummond Conpany, Inc. (Drummond) and
Jim Walter Resources, Inc. (JWR) filed notions to vacate
100 citations issued to themon April 4, 1991. Drumond and JwWR
i ncorporate by reference the nenorandumin support of the notion
to vacate citations filed by Contestants.

Motion for Summarv Deci Sion

As | noted in ny order denying the Secretary's nmotion to
strike, Contestants' notions to vacate citations are being
treated as notions for summary deci sion under Conmm ssion
Rul e 64(b). Contestants, of course, do not seek a summary
decision on the nerits of the contested citations, i.e., whether
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they tanpered with the dust sanples, but on an extrinsic, tipe-
limtations issue, i.e., whether the citations were issued in
conpliance with the requirement in section 104(a) of 4he #ine
Act, 30 U S.C. § 814(a), that if the Secretary believes a mne
operator has violated any mandatory standard, "{sjhe shall, with
reasonabl e pronptness, issue a citation to the operator.”

The courts have held that the issue of laches nmay be determ ned
on a notion for summary judgment. EEQC v. Dresser |Industries,
Inc., 668 F.2d 1199 (11th Cr. 1982): Holmes v. Virsin Islands,
370 F. Supp. 715 (D.C.V.1. 1974). A though laches, as such, Is
not the issue in these proceedings, the question whether the

citations were issued wth reasonable pronptness is anal ogous to
it.

Under Rule 64(b), Contestants' notions may be granted only
if the entire record shows (1) that there is no genuine issue as
to any material fact, related to the question raised in the
motions; and (2) the novant is entitled to sunmary decision as a
matter of law. ~ The entire record includes the pleadings,
depositions, answers to interrogatories, admssions, and
affidavits. The Lee Report, referred to in the nenoranda of both
parties, and a copy of which was sent to ne by counsel for other
Contestants, is not part of the record, and | wll therefore not
consider it in ruling on these notions, except to the extent that
it is referred to in depositions which are part of the record.

The Federal 'Courts, in considering Rule 56, F.R Cv. P.,
upon which Conmi ssion Rule 64(b) is based, have said that summary
judgnent is a "drastic renedy." United States v. Bosurai
530 F.2d 1105 (2d Gr. 1976). The burden of proof is on the
moving party to show that there is no genuine issue of materia
fact and that he is entitled to judgnent as a matter of law. Al
ambi guities nmust be resolved and all reasonable inferences drawn
in favor of the opponent to the notion. Matsushita Elec. |ndus.
Co. V. Zenith Radio Corp., 475 U S. 574 (1986); Anderson v.

Li berty Lobby, Inc., 477 U S. 242 (1986); Celotex Corp. V.

Catrett, 477 U.S. 317 (1986); Garza v. Narine Transport Lines.
lnc., 861 F.2d 23 (2d Gr. 1988). cf. Mullenix, Sunmarv

Judgnent: Taming the Beast of Burdens, 10 Am J. Trial Advoc.

433 (1987) (the author questions the practice of relating the
burden of proof to the standards required for a directed

verdict). The Conmi ssion has stated that summary decision "is an
extraordi nary procedure [which] [ijf used iqgroperly ... deni es

litigants their right to be heard." Mssouri avel , 3 FMSHRC
2470, 2471 (1981).

‘What are the "material facts®™ With respect to the
Pending notions? In broad outline, they may be grouped into
four categories: (1) the time |apse between the dates the
sanpl es were taken and the date the corresponding citations were
| ssued, (2% the date when the Secretarz bel i eved that Contestants
violated the mandatory standard: (3) the reason for the delay
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in issuing the citations: and (4) whether the delay resulted in
prejudice to Contestants. | nust look at the entire record to
ascertain whether there are genuine issues with respect to these
factual categories.

1. Al 36 citations involved in this proceedi ng (SOCCO and
Wndsor) were issued April 4, 1991. The dust sanples upon which
the citations are based were taken at the mnes between August 4,
1989, and February 15, 1990. The actual dates on which the
sanpl es were taken are shown in Exhibit 1 attached to
Contestants' nmotion. | find that there is no genuine issue as to
these material facts.

2. Contestants state that Robert Thaxton, MSHA Supervisory
| ndustrial Hygienist and an authorized representative of the
Secretary, made the determ nation of a violation in each case
upon his exam nation of the dust filter. Theg refer to Thaxton's
deposition testinony. This is not contested by the Secretary,
and there is no genuine issue as to this fact. Thaxton received
the cassettes containing the cited filters between August 31,
1989, and March 2, 1990. These facts appear on Contestants'
Exhibit 1 and are based on the Departnment of Labor Custody
Sheets. Thaxton nade his determnation that a filter was in
violation of the standard within an average of 3 to 5 working
days after the filter was referred to him  (Secretary's answer
to Interrogatories). Therefore, Contestants assert that the tine
IaP_betmeen the date the Secretary (in the person of Thaxton)
bel'i eved that violations were shown and the date the citations
were issued varied fromapproximately 11 nmonths to 19 nonths in
the case of SOCCO Meigs No. 31 Mne; from approximately 8 nonths
to 19 nonths in the case of SOCCO Martinka No.. 1 Mne; from
approximately 13 nmonths to 14 nonths in the case of SOCCO Mei gs

wF' 2 Mne: and approximately 13 nonths in the case of Wndsor
ne.

The Secretary states that MSHA's national policy-Ievel
deci si onnakers, as a collective group, did not reach the
determnation that the investigation warranted the issuance of
citations until Novenber 1990. She refers to the deposition
testinony of Edward Hugler, then Deputy Administrator for Coa
Mne Safety and Heal th, and Ronal d schell, new y-appoi nted Chi ef
of the Division of Health. The Secretary asserts that she is not
bound by the opinions of individual MSHA enpl oyees, e.g.,
Thaxton, who nay personally have been persuaded at an earlier
date that tanpering was the cause of AwCs, because she and her
agents had a responsibility to satisfy thenselves that the AWC
phenonena established violations. Therefore, the Secretary
asserts that the tine |lag between the date the Secretary (in the
persons of her decisionnakers) believed that violations were

shown and the date the citations were issued was approxi mately
4 nont hs.
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Here, there is a genuine dispute as to a material fact,
nanely, the length of the delay between the tine the Secretary
bel i eved there was a violation and the tine she issued the
citations. In an ordinary situation, an inspector, as an
aut hori zed representative of the Secretary, observes acondition
inamne, determnes that a violation has occurred, and issues a
citation immediately or wthin a short period of tine. Wien
dust sanples are submtted by a mne operator show ng an average
concentration of respirable dust in excess of the anount
permitted by the regulations, a citation is issued after the
sanpl es are anal yzed and weighed in the msHAPi ttsburgh dust
processing laboratory. The cases under consideration here are
unusual and far nore conplex than the run-of-mne violations.
They involve allegations that a |arge nunber of mne operators,
indeed, alnost the entire coal mning industry, deliberately
tanpered with the dust sanples to falsify the dust |evels present
in the mne atnosphere. early, such charges required an
extensive investigation and reference to high-Ilevel Labor
Departnent officials before the issuance of citations. Under the
ci rcunstances, the fact that Thaxton "believed" in August 1989
that the operators violated the standard did not ipso facto
justify the issuance of citations. The determ nation by the
Secretary that citations were justified was not made (resolving
factual doubts in the Secretary's favor) until Novenber 1990.
Neverthel ess, there is still approximately a 4-month del ay
between that date and the date the citations were issued. The
Secretary does not dispute that fact. Therefore, for the purpose
of ruling on the motions, | conclude that there is no genuine
disEute as to the fact that a delay of approximately 4 nonths
took place fromthe tine the Secretary believed that violations
occurred until the citations were issued.

3. The Secretary has advanced as the reason for her failure
to issue citations pronptly after concluding that violations
occurred that she was requested by the U S. Attorney's office,
wi th whom she had been cooperating throughout the course of her
investigation, not to issue the citations until after April 1,
1991, en the crimnal investigation of Peabody Coal Conpany was
conpleted, so as not to jeopardize the crininal proceedings. The
citations were issued shortlr after the Peabody I ndictnents.

Al though the parties obviously do not agree as to the gravity of
the reason for delay, nor whether the delay was justified, there
does not seemto be any genuine issue of fact as to the
Secretary's reason for delay. The question of justification nust
be considered in determning whether the novants are entitled to
sunmary decision as a matter of |aw.

4, Contestants assert that the delay in issuing the
Gtations prejudiced themin four different respects: (1) Had
the Contestants been notified of the alleged violations in August
1989 (when the earliest cited sanples were taken), they m ght
have taken steps to prevent the issuance of subsequent citations:
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(2) non-cited sanples taken at the same tine as the cited sanples
have been di sposed of or destroyed, thus preventing Contestants
from conparing cited sanples with non-cited sanples: (3) parts of
the cassettes containing the cited filters have been discarded,
including the plastic covers, plugs, sealing tape, and al um num
foil backing, which mght explain the awcs; and (4) potenti al

W t nesses have ceased working for Contestants and nay be

unavailable to testify, and nmenories of those still available
have faded. | conclude that there is no genuine issue as to
these facts. | should note, however, that these assertions of

prejudice relate in large part to the tine period prior to the
Secretary's conclusion that violations occurred. Neverthel ess,
the questions as to the significance of the facts and whet her

t hey establish prejudice nust be considered in determning
m?efher the nmovants are entitled to summary decision as a matter
of law.

Reasonabl e Pronpt ness

Whet her Contestants are entitled to a sumary deci sion as a
matter of | aw depends upon whet her the facts, concerning which |
have found there is no genuine issue, establish (1) that the
Secretary did not issue the contested citations with reasonable
pronptness; and (2) her failure to do so is as a matter of |aw
fatal to their validity.

Section 104(a) of the Mne Act provides in part: "If, upon
i nspection or investigation, the Secretary ... believes that an
oper at or ... has violated this Act, or any mandatory health or
safety standard, ... [s]he shall, wth reasonable pronptness,
issue a citation to the operator .... The requirenment for the
i ssuance of a citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenent of any provision
of this Act." The Mne Act's predecessor, the Coal Act of 1969
provided in section 104(b): "If, upon any inspection of a coa
mne, an authorized representative of the Secretary finds that
there has been a violation of any nandatory health or safety
standard . ., [fslhe shall issue a notice to the operator
i _ " Section 104(f) of the Coal Act provided: "Each notice

i ssued under this section shall be given pronptly to the

oper at or cee™

After the Coal Act and before the Mne Act, Congress
passed the Cccupational Safety and Health Act (OSH Act) in 1970.

Section 9(a) of the OSH Act provides in part: "If, upon

i nspection or investigation, the Secretary ... believes that

an enployer has violated ... any standard ... or ...

regul ations ..., [s]he shall wth reasonable pronptness issue a
citation to the enployer." Unli ke the Mne Act, the OSH Act, in
section 9(c) provides a statute of limtations: "No citation may
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be issued under this section after the expiration of six nonths
following the occurrence of any violation."™ Therefore, cases
under the OSH Act are of Iimted utility in resolving the issue
before ne.

~ The legislative history of the Mne Act describes the
situations which nag lUStlfy the Secretary's delay in issuing a
citation after she believes a violation has occurred:

Section 105(a) provides that if, upon inspection
or investigation, the Secretary ... believes an
ogerator has violated ... any standard, . . . [s}he
shall with reasonabl e pronptness issue a citation toO
the operator. There may be occasions where a citation
wi || be del ayed because of the conplexity of issues
rai sed by the violations, because of a protracted
accident investigation, or for other legitimte
reasons. For this reason, section 105(a? provi des t hat
the issuance of a citation with reasonable pronptness
is not a jurisdictional prerequisite to any enforcenent
action.

S. Rep. No. 181, 95th Cong., 1st Sess. 30 (1977), reprinted in
Senate Subcommittee on Labor, Committee on Human Resour ces,
95th Cong., 2d Sess. Lesislative History of the Federal M ne
safety and Health Act of 1977 at 618 (1978).

The first Conm ssion case where the question of reasonable
pronptness in issuing citations was raised was Secretary v.
Peabody Coal Co., 1 FMSHRC 473 ﬁALJ) (1979). The judge
considered the reason for the delay and whether the del ay
resulted in prejudice to the operator. The inspector who issued
the citations was uncertain that the conditions observed were
violations and, if they were, what corrective action should be
recommended. Therefore he consulted with his superiors, which
di d "not appear [to the judge] to be inappropriate,” and the
delay of 2 business days was found not to be unreasonabl e. “This
is particularly so where there is no showi ng that such delay was
in any way prejudicial ....m 1d4. at 480-481

In a case under the Coal Act, a Conm ssion judge determ ned
that the issuance of a citation 35 days after the conpletion of
an accident investigation (40 days after the alleged violation)
was "an unreasonable delay in informng [the m ne operator] of
the allegations | odged against it." Secretary v. Bethlehem M nes

-1 FMBHRC 1280, 1289 (aLJy) (1979). The éudge's opinion did
not discuss whether the operator was prejudiced by the delay.

The case of A d Dom nion Power Co. v. Secretary 3 FNMSHRC
2721 (ALJ) (1981), aff'd, Secretary v. O.d Dom ni on 8omer Co.

6 FVBHRC 1886 (1984), rev'd on other srounds sub nom, o1d
Domi ni on Power Co. v. Donovan, 772 F.2da 92 (4th Gr. 1985),
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involved a delay of 1 year in issuing a citation after the
inspector deternmined that a violation occurred. The del ay
resulted from "the conplexity of the law with respect to whether
MSHA shoul d cite only a production operator for the violations
of independent contractors working on mne property.” 3 FNMSHRC
at 2737. The judge concluded that "[t)lhe evidence ... shows
that no prejudice to OD resulted because of the fact that OD was
not specifically cited for a period of 1 year [since] OD had
participated in the thorough I nvestigation which MSHA nade into
t he cause of the accident and MSHA personnel ... discussed the
fact that MSHA was considering the question of finding OD to be
an operator under the ... Act ...." 1d. at 2739.

The Commi ssion referred to the |ast sentence in section
104(a) that the requirenent for the issuance of a citation with
reasonabl e pronptness shall not be a gurisdictional prerequisite
to the enforcement of any provision of the Act. It then
di scussed prejudice: "Most inportant, ... Ad Dom nion has not
shown that it was prejudiced by the delay. | ndeed, O d Domi nion
was aware fromthe tine of its enployee's fatal accident that an
|nvest|%at|on involving its actions was being conducted by MSHA
and it has been given a full and fair ohEPrtunity to participate
in all stages of this proceeding." 6 HRC at 1894.

In Enerald Mnes Co. v. EMSHRC, 863 F.2d 51 (D.C. Cir.
1988), the Court of Appeals affirned the Comm ssion's decision
uphol ding orders and citations issued for past violations not
directly observed by the inspector. In its opinion the court
said at page 58, "Section 104(a) requires that citations issue
twith reasonabl e pronptness,' and this requirement could be
construed to cover not only the inspection to citation tine |ag
but the violation to citation span as well. In any event, the
Secretary is under a general obligation to act reasonably and
woul d not do so were she to resurrect distant violations to place
an operator on a section 104(d) chain. A 'reasonable pronptness*
requi rement here would conport with, and be no | ess adm nistrable
khan, other tinely action specifications contained in the Mne
ct."”

The WIlberg Mne fire which began in Decenber 1984, spawned
a nunber of Conmission cases. |In March 1987, the Secretary
i ssued citations and orders charging Enery M ning Conpany as an
operator with certain violations and charging Uah Power & Light
wth derivative liability as a successor-in-interest. Conm ssion
Judge Morris held that Uah Power & Light was not cited as an
operator and could not be held |iable as a successor-in-interest.
Thereafter in April 1988, the Secretary sought to nodify the
citations and orders so as to charge Uah Power & Light with
direct liability as an operator. he judge denied her notion
Eneray M ning Corn. and/or Utah Power and Lisht Co. v. Secretary,
10 FMSHRC 1337 (ALJ) (1988): "I conclude that the purported
modi fi cations cannot stand. In particular, the nodifications are
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untinely, were not issued 'forthwith' nor with 'reasonabl e
pronptness,' and the nodification conflicts with the procedura
requirements of the Act: further they are prejudicial to [Uah
Power & Light]." 1d. at 1346.

Judge Morris specifically addressed the delay in issuing
the 104(a) citations holding that they were not issued with
reasonabl e pronptness: "while reasonabl e pronptness is not a

er se jurisdictional bar to their issuance, the |egislative
ﬁTEtory I ndicates there nust be a reasonable basis for the delay,
such as a 'protracted accident investigation.' ... Here, the
protracted accident investigation could justify the initial
delays. But by August 13, 1987 the last of the citations and
orders had been issued and there appears to be no legitimate
basis for the further delay until April 1988 to cite [U ah Power
and Light]." 1d, at 1351 (citation omtted). The judge

di scussed and rejected the Secretary's contention that Ut ah Power
& Light was not prejudiced by the delay.

The Commi ssion has thus grappled with the issue of the
reasonabl e pronptness requirenent despite the provision in 104(a)
of the Act that the requirement is not a "jurisdictiona
prerequisite™ to enforcenment of the Act. And the Court of
Appeal s stated in Enerald Mnes, at 58, that "the Secretary is
under a general obligation to act reasonably,"” and she nmay not
Issue citations for "distant violations" wthout a reasonable
basis for the delay. Therefore, | conclude that the Commi ssion
and the courts nust still consider whether a delay in issuing a
citation has a reasonable basis, and whether the delay resulted
in prejudice to the mne operator. There are, then, three
factors which nust be considered here: (1) the length of the
deIaY; (2) the reason for the delay; and (3) whether the del ay
resulted I1n prejudice to the mne operators. The Conmi ssion has
indicated that the nost inportant of these factors is (3), the
question of prejudice.

For the purposes of ruling on the notions, | have found that
the citations involved here were issued approxinmately 4 nonths
after the Secretary believed that violations were shown. The
Secretary states that the delay in issuing the citations was
justified by the continuing crimnal investigation: she was
requested by the U.S. Attorney's Ofice not to issue citations or
ot herwi se indicate her awareness of the suspected tanpering
violations, because this would have jeopardized the grand jury
I nvestigation by revealin? the nature of the potential crimna
charges and the targets of the investiPation. Al t hough the
continuing crimnal investigation involves conpanies Other than
Peabody, the Peabody case seenms to have been the primary concern
of the U S Attorney. After the Peabody indictnments were handed
down, and pleas were entered, the citations were issued. There
I's no indication that SOCCO or Wndsor was or is the target of

any crimnal investigation. Thus, the question is whether a

937




pending crimnal investigation of other coal conpanies justifies
asubstantial delay in issuing citations to S and W ndsor.
There is an inportant public purpose served in not prematurely
revealing matters involved in a crininal investigation. There is
al so an i nportant public purpose in requiring the Secretary to
issue a citation wth reasonabl e pronptness after she has
determned that a violation has occurred. The public policy

agai nst premature disclosure of crimnal investigations is, on
bal ance, of greater inportance than the requirenent that the
Secretary issue citations pronptly, especially since the
requirenent is by the terns of the statute not a jurisdictional
prerequisite. Therefore, | conclude that the Secretary has
established an adequate justification for the delay. This brings
me to the question of prejudice to the mne operators.

_ Socco and Wndsor urge that the delay in issuing the
citations has prejudiced themin preparing and conducting their
defense to the violations charged by Iimting the evidence they
could seek to introduce.

First, they argue that "[i]f the allegations had been
brought to (their] attention at the tinme the sanples were taken,
[they] could have investigated them and, if necessary, taken
corrective neasures .. .[toavoid] the alleged defects in the
subsequently cited sanples ...." Contestants have asserted
that awcs can result fromnaturally occurring conditions, e.g.,
physical attributes of the cited filters, rather than tanpering.
However, the record does not indicate what corrective neasures
m ght have been taken by the Contestants to avoid additional AWC
citations. \Watever harmhas resulted to the operators' cases
has not been shown to be prejudicial.

Second and third, Contestants argue that "[h)ad MSHA issued
the citations pronmptly, Contestants would have demanded that it
preserve not only the cited sanples, but also any [non-cited]
sanples submtted at the tine, establishing a 'normi for
measuring the all eged 'abnormality' of the cited sanples." |
agree with Contestants that the disposal of the non-cited filters
taken at the same tinme as the cited filters and the discarding of
cassette parts of the cited filters limts in sone degree their
ability to denonstrate that Awcs result from physical attributes
of the cited filters. However, as | noted above, the delay in
i ssuing these citations was (for the purpose of ruling on these
motions) from Novermber 1990 until April 1991. The disposal of
the non-cited filters and cassette parts occurred before that
time. For this reason, | conclude that the delay did not
prejudice the mne operators' cases.

Finally, Contestants argue that "the delay has di m nished
the availability of testinonial evidence" because potenti al
W t nesses have ceased morkinP for themand the nenories of
W tnesses who are still available have faded with the passage of
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time. | agree with Contestants that personnel changes and the
faded menories of remaining enﬁloyees reduces in sone degree
their ability to denonstrate that they properly handl ed the
filter cassettes. However, the fact that w tnesses have ceased
working for Contestants does not establish their unavailability.
contestants have not shown that the potential w tnesses are

i ndeed unavailable, nor what their testimony would be. Thus,
they have failed to show prejudice. | conclude that a delay of
4 nmonths in issuing the citations is not prejudicial to
Contestants' ability to defend thenselves in these proceedings

Because the statutory nmandate that section 104(a) citations
be issued with "reasonabl e promptness" is not a jurisdictiona
prerequisite to enforcement, because the Secretary has
establ i shed an adequate justification for the delay, and because
Cont estants have not shown that they were prejudiced, | conclude

}hat they are not entitled to sunmary decision as a matter of
aw.

ORDER
Accordingly, the nmotions to vacate the citations filed on

behal f of SOCCO, W ndsor, Energy Fuel s, Geat Western Kentucky,
G eat Western, Harlan, Drummond, and JWR are DEN ED.

Spmies ALSrodeiriche
L/ James A. Broderick
Adm ni strative Law Judge
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