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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

IN RE: CONTESTS OF RESPI RABLE Mast er Docket No. 91-1
DUST SAMPLE ALTERATI ON
CI TATI ONS
ORDER
| NTRODUCTI ON

On June 26, 1992, counsel for the Secretary filed with the
Commi ssion a copy of a letter sent the sane day to counsel and
representatives for all Contestants in this proceeding. The
letter states that the Secretary will propose that a case be
selected to be tried first, which should neet certain criteria
with respect to the nunmber of citations and other matters
outlined in the Secretary's letter. The |letter proposes that
case-specific depositions for this trial be taken between August
17 and Novenber 13, 1992; that stipulations, witness |ists, and
exhibit lists be filed by Decenmber 11, 1992; and that the tria
commence January 12, 1993.

On July 1, 1992, Contestants (with a few exceptions)
represented by the law firms of Jackson & Kelly, Crowell &
Moring, Buchanan Ingersoll, and Smith, Heenan & Althen filed a
nmotion for consolidation of their actions for the purposes of a
separate trial on the issue of the causation of "abnormal white
centers" (AWCs). Contestants filed a nmenmorandumin support of
their notion. On June 15, 1992, the Secretary filed a statenent
in opposition to the notion.

Pursuant to notice, a prehearing conference was called on
July 17, 1992, in the Comm ssion hearing roomin Falls Church
Virginia. At the conference, counsel discussed their different
conceptions of what the basic issue in the proceedings is, and
offered different views on the question of consolidation for an
issues trial or the trial of a bellwether case. At the concl usion
of the conference, | invited counsel to file menoranda stating
what they consider an appropriate statement of the issues in the
case, and to submt their further views on the nobst appropriate
way to handle the trial. Such nenoranda were filed by the
Secretary, the Contestants represented by the four law firnms
named earlier herein, a separate menorandum filed by KTK M ning &
Construction, Inc., which received a single citation and is
represented by Smith, Heenan & Althen, a nmenmorandumfiled by U S
Steel Mning Co., Inc., and a statenent filed by Energy
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desi gnat ed expert wi tnesses. Many desighated the sane wi tnesses.
In all, six different experts were listed: Dr. Richard Lee, Dr.
Larry Grayson, Dr. Thomas Malloy, Dr. Chaoling Yao, Dr. Morton
Corn, and Dr. Andrew MFarland. The Secretary has el sewhere
listed her generic expert witnesses as Dr. Virgil Marple, Dr.
Kennet h Rubow, Dr. Janes Vincent, Thomas Tonb, and Lewi s Raynond.
In her menmorandum the Secretary states that she now agrees to a
comon issues trial, to be inmediately followed by a trial of an
operator with a substantial nunber of citations.

CONSOLI DATI ON

This master docket presently contains contests and penalty
proposal s concerning approxi mately 4000 citations, npst issued on
April 4, 1991, charging violations of 30 C.F. R 0O 70.209(b),
71.209(b), or 90.209(b). Part 70 involves underground coal m nes,
Part 71 surface facilities, and Part 90 special provisions for
m ners who have evidence of the devel opment of pneunpconi osis.
The three sections contain identical |anguage. The 4000 citations
are virtually identical except for mine identification. The issue
in each case is the same. Myst of the witnesses for the Secretary
will be required to testify in each case that is tried. Many of
the Contestants' w tnesses are common. The conplexity and vol une
of these cases make it inperative that common issues be tried
together: the tine and expense required to try each case
separately woul d be prohibitive, both to the Governnent and the
m ne operators. Therefore, pursuant to Rule 42, Fed. Rul es of

Civ. P., | hereby ORDER that all cases in this docket presently
assigned to ne be CONSOLI DATED for the purpose of trying the

i ssues common to all the cases. The issues will be discussed and
defined hereafter in this order. So far as practical, | will be

gui ded by the Manual for Conplex Litigation, 1-Pt. 2 Moore's
Federal Practice 0O 10 et seq. (2d ed. 1986), in the trial. A
decision following the trial will be binding on all parties.

| SSUES

Al t hough these cases have been before the Conm ssion for
nore than a year and the parties have engaged in extensive
pretrial discovery, in nmuch of which the presiding judge has been
i nvol ved, only now does it appear that there is a sharp
di sagreenment as to the basic issue presented for resolution. The
Secretary asserts that the issue is whether she can show by a
preponderance of the evidence that the weight of a cited filter
was altered (which she apparently equates with reduced or
changed) while the filter was in the control of the operator. She
denies that proving the operator's intent, or indeed that the
operator took an affirmative act in causing the alteration, is
part of her burden in establishing the violation. The Contestants
argue that the issue is whether the operators intentionally
altered the weight of the cited filter cassettes
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while in the operators' custody.

Each of the citations contested herein charges the m ne
operator with violating the provisions of Section 209(b) of Part
70, Part 71, or Part 90. The standard in Section 209(b) provides:

The operator shall not open or tanper with the seal of
any filter cassette or alter the weight of any filter
cassette before or after it is used to fulfill the
requi renments of this part.

Al the citations allege a violation of the cited standard
invirtually identical |anguage:

The wei ght of the respirable dust cassette no._
collected on [date] froma sanpling entity at this nne
has been altered while the cassette was being submtted
to fulfill sanpling requirenments of Title 30 C.F.R
Parts 70, 71 or 90.

Al the citations allege that the violations resulted from
Contestants' "reckless disregard” which as explained in 30 C F.R
100. 3(d) represents the hi ghest category of negligence and shows
that "[t] he operator displayed conduct which exhibits the absence
of the slightest degree of care."

When penalties were proposed for the contested viol ations, a
narrative statenent was issued to all respondents containing the
foll owi ng | anguage:

On April 4, 1991, MSHA issued section 104(a) citations
at the mne. was cited for vi ol ati ons
of 30 C.F.R 70.209(b), 71.209(b) or 90.209(b) because
the respirabl e dust sanples that were subnitted to MSHA
were invalid; respirable dust had been intentionally
removed fromthe sanples before they were submitted to

MSHA.

The Secretary proposed penalties ranging from $1000 to $1800
for each violation of 70.209(b) and 71.209(b), and penalties of
$10, 000 for each violation of 90.209(b). There can be no doubt
that the Secretary was alleging that each of the 4000 viol ations
was the result of an intentional altering of the weight of a dust
cassette, including a substantial nunmber of violations at m nes
receiving only one or two citations.

As | stated above, the parties disagree on what is
prohi bited by Section 209(b): does it proscribe conduct on the
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part of the mine operator, forbidding himto tanmper with or alter
the weight of a filter cassette, as Contestants argue, or is the
standard violated sinply if the weight of the cited filter is
altered (changed or reduced) while the filter is in the custody
of the operator, as the Secretary asserts?

The standard is witten in the active voice. Reading the
words of the standard according to their ordinary neaning, they
proscri be conduct, rather than outlawi ng a condition. The
Secretary's discussion of the Mne Act's strict liability for
vi ol ati ons of mandatory standards begs the question, which is,
what constitutes a violation?

The word "alter” is defined in Websters 3rd New
International Dictionary (1986), p. 63, as "1. to cause to becone
different in some particular characteristic (as neasure,

di mensi on, course, arrangenent or inclination) wthout changing
into sonething else . "

The terms "alter” and "tanper” or "tanper with" are, if not
exact synonynms, closely related words. See WIlliam C. Burton
Legal Thesaurus (1980), pp. 21, 488, 539.

If the weight of a filter cassette is "altered," the
alteration can only be caused in one of two ways: either sonme
person or persons actively caused it, or it resulted
accidentally. The words of the standard in Section 209(b)
according to their plain nmeaning refer to an action, proscribe
conduct, include the concept of intention, and exclude an
accidental occurrence. The Secretary has not directly argued that
an accidental alteration of the filter weight while it is in the
operator's custody violates the standard, but that is the clear
i mplication of her present stated position.

What ever her position on what is necessary to prove a
violation of the standard in the abstract, she has clearly taken
the position with respect to the contested citations in this
litigation that the violations resulted fromintentional acts.

In response to interrogatory no. 17(h) served by Contestant
Ut ah Power & Light the Secretary responded:

Whether it is the Secretary's contention that the

all eged AWC on the cited sanple could not occur in any
manner other than by the intentional act of an

i ndi vi dual

Answer: Yes (January 10, 1992).

The deposition of Robert Thaxton taken on July 25, 1991
contains the foll ow ng:
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Lat er

Q[By Ms. Beverage] But it was in your own mnd sufficient

upon which you could nmake a determination in the 4945
filters cited that they were indeed violations of the
law and resulted fromdeliberate tanpering; is that a
fair statenent?

A. It was enough to wite the violations as issued that
vi sual observation of the filter face indicated dust
renoval .

Q Dust renoval resulting from deliberate tanpering?

A. There is nothing in the citation about that.

Q The citations are issued resulting fromthe reckl ess
di sregard of a coal operator, are they not?

A. Yes, they are.

Q And what does that nean to you in the context of
this batch of citations?

A. The reckl ess disregard indicates that a deliberate
act has taken pl ace.

Q GCkay. So that you believe that the phenonenon
described in those citations resulted from deliberate
dust renoval; correct?

A It resulted froma deliberate act, yes.

Q That resulted in dust renmoval; correct?

A. Correct.
pp. 310-12.

in the same deposition, M. Thaxton stated that if a

singl e sanpl e was recei ved having characteristics simlar to
those of an AWC, it "would not be classed as a sanple that would
be AWC' and therefore would not be violative. Id. at 426. This
apparently was based on the conclusion that a single such sanple
could result from acci dental means. However, three, four, or five

such sanp
render an

es fromthe same nmine in a three week period woul d
accidental cause "illogical" and "very unlikely."
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Id. at 429. M. Thaxton's testinony makes it clear that he cited
only AWC filters that he concluded resulted from deliberate dust
renoval .

The report of M. Thaxton on February 7, 1992, entitled
"AWC Citation Determ nation Report concludes as foll ows:

Based on ny observations of the face of nornmal
respirable dust filters and ny experience in
reproduci ng the dust deposition patterns on the cited
"AWC' filters, it is my opinion that the occurrence of
the "AWC" filters could not result fromthe normal
sanpl i ng process. Based on ny observation of the filter
face of each cited "AWC' cassette, | have concl uded
that respirable dust was renoved by deliberate action
after or near the end of the sanpling period.

Contestants have pointed to the Secretary's Statenent in
Opposition to Contestants Motion to Vacate Citations (April 27,
1992) wherein she stated that her "nultifaceted and protracted”
i nvestigation was used "to exclude all reasonably likely
acci dental causes of the AW phenonenon.™

Contestants have al so cited public statenents and
Congressional testinony by Labor Departnent officials, including
the Secretary, tending to show that she is charging that
Contestants intentionally tanpered with or altered the wei ght of
dust sanple filters. In fashioning this order, | am not
consi dering such statenents, which are not part of the record in
this case.

The Secretary argues that the cases raise two issues: first,
whet her the weight of a cited dust sanple was altered while in
the custody of the m ne operator; second, if so, whether the
alteration was deliberate or intentional. She asserts that if she
prevails on the first issue a violation is established, and that
the second issue "is a matter related solely to the statutory
factor of negligence for assessnment of a penalty."” | have
considered this argunent and reject it. There obviously may be
degrees of culpability and degrees of negligence associated with
a violation of Section 209(b), but the violation itself
necessarily includes an intentional action on the part of the
m ne operator. The plain words of the standard will bear no other
i nterpretation.

| believe it inportant, indeed essential to a proper fram ng
of the issue, that | clearly state ny conception of the scope of
the standard in Section 209(b) prior to the trial. Therefore,
hold that as a matter of |law the accidental, unintentiona
altering (changing, reducing) the weight of a filter cassette



~1516
while the cassette is in the custody of the m ne operator is not
a violation of 30 C.F.R 70.209(b), 71.209(b), or 90.209(hb).

FURTHER PREHEARI NG MATTERS

1. Al expert witness discovery shall be conpleted on or
before October 2, 1992. Case-specific discovery will be stayed
pending the trial on the commopn issues.

2. On or before Cctober 30, 1992, the parties shall exchange
lists of witnesses expected to be called to testify and exhibits
expected to be offered, and shall file copies with ne by the same
dat e.

3. The parties shall attenpt to stipulate as to facts not in
di spute and to agree on trial procedures and shall file
stipulations and trial briefs with me on or before Novenber 13,
1992.

4. A prehearing conference will be held comencing at 10:00
a.m Tuesday, November 17, 1992, in the Hearing Room 5203
Leesburg Pi ke, Falls Church, Virginia, for the purposes of
further discussing trial procedures.

LEAD COUNSEL COWM TTEE

Pursuant to the Manual for Conplex Litigation, | appoint the
following as a | ead Contestants counsel comrittee who shall be
chiefly responsible for conducting the conmon issues trial on
behal f of all Contestants:

Laura E. Beverage and Jackson & Kelly Tinothy M Biddle
and Crowell & Moring Mchael T. Heenan and Smith

Heenan & Althen R Henry Moore and Buchanan | nger sol
John C. Palnmer |1V and Robi nson & McElwee H. Thonas
Wells and Maynard, Cooper, Frierson & Gale.

The | ead counsel conmittee shall consult w th one another
and with counsel for other Contestants and fornul ate procedures
for conducting the issues trial in the nost expeditious manner
possi bl e consonant with the conplexity of the case and fairness
to all parties. Specifically, they shall agree upon a conbi ned
openi ng statement and the conduct of the exam nation and cross
exam nation of each witness by a single attorney. |In exceptiona
ci rcunst ances exami nation and cross exam nation of a witness may
be conducted by nore than one attorney by leave. In no event wll
duplicative cross exam nation by rmultiple attorneys be permtted.

The | ead counsel committee will be responsible for preparing
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and filing the prehearing docunents called for in this order, and
for formulating in concert with the Secretary's counse
stipulations of fact and trial procedures. The |ead counse
conmittee shall file a trial brief on behalf of all Contestants.

NOTI CE OF HEARI NG

The parties will take notice that the consolidated cases
will be called for hearing on the commn issues described bel ow
comencing at 9: 00 a.m Tuesday, Decenber 1, 1992, at a hearing
| ocation in the Washington, D.C. area. | will notify the parties
of the hearing site by a subsequent notice. The hearing wll
conti nue each weekday from Decenber 1 through Decenber 22, 1992.
If not conpleted, it will resune on Tuesday, January 5, 1993.

| SSUES AND EVI DENCE

The basi c conmon issue for the trial of which these cases
are consolidated and which will be resolved in the trial is:
Vet her an abnormal white center (AWC) on a cited filter cassette
establishes that the operator intentionally altered the weight of
the filter?

Evi dence bearing on this issue will include the scientific
evi dence - the opinions of expert witnesses as to the possible
causes of AWCs. It may also include statistical evidence
concerning the occurrence of AWCs before and after the contested
citations were issued, and the nunber of AWCs found in particular
mnes. It may include evidence as to any changes in MSHA' s
procedures in examning filters for AWCs. It may include evidence
concerning the finding of AWC patterns on MSHA i nspector sanples.
It may include other evidence reasonably related to the basic
i ssue stated above. Concerning this issue, the Secretary has the
burden of establishing her case by the preponderance of the
evi dence.

James A. Broderick
Adm ni strative Law Judge



