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These consol i dated cases are before nme pursuant to Section
105(d) of the Federal M ne Safety and Health Act of 1977, 30 USC.
" 8017, et. seq., the "A ct", to challerye two citatiors issued by the Secretary of Labor aga irst
the Peabody Coal Con pary (Peabody). At heariny the parties n oved for approval of a
settlen ert of citation No. 3857222 proposiry a reduction in pern ky fron 168 to $I00. The
setthen ert was approved at hearing upon crsideration of the represertatiors ard docun ertation
subn itted ard an order directing payn ert of the agreed pers ky will be inorporated iIn this
decision

Order No. 3861948, issued pursuart to section 104(d)(2) of the A ct, charges a
viohtion of the n ardatory stardard at 30 CFR. " 75507 ard chames as follows: *

! Section 104(d) of the Act provides as foll ows:



(1) If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
viol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or health hazard,
and if he finds such violation to be caused by an unwarrant abl e
failure of such operator to conply with such mandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. |If, during the sane
i nspection or any subsequent inspection of such mne within 90
days after the issuance of such citation, an authorized



Power conrection points which corsist of the follow iy are ocated Inreum air:
bek drive n otors, trarsfom ers, diesel equ ipn ert, ard battery powered equ ipn ert. Retum
air IS beiry coursed out the Im med intake ertries (belktlire, supply road) of the secord
east parel off the rortheast submain. This air has passed the work iy force on# 1 u nit. The air vol

representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such violation,
except those persons referred to in subsection (c) to be

w thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes

t hat such viol ati on has been abat ed.

(2) If awthdrawal order with respect to any area in a
coal or other m ne has been issue pursuant to paragraph (1), a
wi t hdrawal order shall pronptly be issued by an authorized
representative of the Secretary who finds upon any subsequent
i nspection the existence in such mne of violations simlar to
those that resulted in issuance of the w thdrawal order under
paragraph (1) until such tine as an inspection of such m ne
di scloses no simlar violations. Follow ng an inspection of such
m ne whi ch discloses no simlar violations, the provisions of
paragraph (1) shall again be applicable to that m ne.



nirute. Chen i@l  snoke was released at the # 1unitS check arrtainard

airlocks. The sn oke traveled Inanoutby direction over power conrection points.
The airlock In#2 ertry s off the n ine floor approxm ately ore foot ard air is flow iy
outby through this air bock. The operator§ records ard vertiktionn ap subn itted to
Dstrict 10 office indiate  this cordition exidts.

The cited stardard provides that "[e]xopt where pem issible power correction
units are used, a ll power conrection poirts outby the kst open crosscut sha ll be In intake air

Irspector Troy Davis of the M ire Sifety ard Hea kh A dn insstration (M SHA ) issu ed
the subject order on February 16, 1994, at the Peabody Martwick M ire. Inthe No. 1unit he
ford that air fron the face areas was kak iy through "airlocks' or ten porary bratticss into
the reutral ertries, c lled "I ited intake ertries’ by Davis. Davis used a sn oke tube to verify
that air fron the faces was erteriry the reutral ertries. k is urdisputed that this air had
passed at least ore work iy face. Peabody does rot dispute that these facts corstitute a
vioktionas alleged but naintairs that the vioktion was rot the resu k of its "urwarrartable
failire’. "Urwarrantable faikre' has been defined as corduct that &s "rot justiabk' or s
"mexasablke!” K isaggravated corduct by a n ire operator corstitutiry n ore than ordirary
reg Iyence. Youghioghery ard Ohio Coal Con pary, 9 FM SHRC 2007 (1987);, Bb ery M ininy
Corp., 9 FM SHRC 1997 (1987).

The Scretary n aintairs that the viokhtion was the resu it of Peabody 85 urwarrartable
failire because the vioktive cordition was "obvious arnd cortirued over a sinifiant period of
tme'. Inpartia kr, the Scretary cites a n ire vertiktionn ap subn itted by Peabody to
MSHA onJaruary 28, 1994, and certified as acairate by Peabody officiak onJaruary 1,
1994, which shows a greater air volin e in the kst open crossaut of the unit ( Intake side)
than in the unitS split retum (where the unitS retum air rejoirs the n ain or subn a in retu m).

A ccordirny to Irspector Davis, son eore at the n ire shou bl have exan ired these readirys ard
detected a problen . As Peabody points out in its brief, however, Irspector Davis assun ed In
reachiny this conclusion that the vertiktionn ap air readirgs were all takenon Jaruary 1,
1994, and were certified by Peabody S reg istered professiorn I ery ireer as beiry acarate as of
that date. He further based this assun ption on the eryireerS urdated certifiation that the
map was "true ard correct' . ..
asrequired by 30 CFR. " 75372 .. ard a staten ert onthe nap that "n ine work iys are
posted as of Jaruary 1, 1994".

However, Jan es Roberts, the professiors I ery ireer who certified the n aps, testified
credibly that the air readings on the vertiktionn ap were rot all tatkenonJaruary 1, 1994,
but cou d have beentakenarytm e between Jaruary 1, 1994, ard Jarvary 28, 1994.

A ccord iy ly, the differences between the readirgs wou b rot provide a vald n easure of
whether retum air was enteriry the reutral ertries. M oreover, Roberts rotes that the
certifiation onthe n ap is rot interded to n eanthat the air readirgs were all taken on
Jaruary 1,1994, but that the Bryuage onthe nap that "n ine work iys are posted to Jaruary
1, 1994" n ears only that the worked-out areas shovnonthe nap are currert as of that date.
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Roberts observed that, if such readinys were to be used to detern ine whether retum air was
beiry coursed through the reutral ertries, he wou ld make sire that smu kareous readirgs were
taken. However, he was rever toll that M SHA wou K try to use the readirys inthis n arrer.

k s clar fron the credible testim ory of Peabody § expert, Jan es Roberts, that the
Secretary§ relie nce upon the purported disparities appeariny In the Jarvary 1994 vertiktion
nmap s isphkeed. A ccordirg ly, it ot reasorebly be inferred that Peabody had k row kedge of
the existence of the irstart vioktionas early as Jaruary 1, 1994, when that n ap was
"certified" and the evidence @ rrot, therefore, provide a basis for urwarrartability.

k 15 ako roted that although a previous vertibtionn ap subn itted by Peabody inJuly
1993 had shown s ikr disparities as the n ore recert vertiktionn ap, M SHA approved the
map without con n ert or erforcen ert action aga irst Peabody. K is for this additiors I reason
inppropriate for the Secretary to row suggest that Peabody 8 irection based on s ikr
disparities inthe air readirgs was the resu k of its "urwarrartable faikre'.

The Secretary rext argues, as a basis for urwarrartability, that the vioktive cordition
was "obvious ard cortirued over a sknifiart period of tm €' based on records of a February
14,1994, week ly exan inetion and the February 14, 1994, and
February 16, 1994, pre-shift exan iretiors. The Secretary n a inta irs that sine Peabody S n ire
nareger had reviewed ard cou ntersred the February 14, 1994, air readirys "due diligence
didates that, at the least, Peabody shou Kl have n onitored its ownweek ly reum glit air
readirys with the preshift kst open crosaut air readirgs taken on the san e day to detem ire
whether this vioktive cordition was occu rriry." The Secretary n a inta irs that such a
con parison of air readirgs wou bl a ko have alerted n ire officia k to the existence of this
vioktive cordition

A's Peabody observes, however, regu htory stardards governiry week ly and pre shift
exan iratiors do rot requ ire or even suggest that air readinys fron differert exan iretiors
shou K be cross checked. A's Peabody a ko rotes there is ro evidence that such cross ched iny
IS even an accepted Wrdustry practice or has ever been recon n erded by the Secretary. Inleed,
the irspector hin self con pared the week ly ard pre-shift exan iretion reports only after beiry
a kerted to the possibility of a vioktion due to his n isirterpretation of the vertibtionn ap.

W ithin the fran ework ard ciraun stances of this case, Inust agree with Peabody. Kk
a nrot, therefore, be said that Peabody was grossly reg lyert or was involved Inanaggravated
on Ksion an ourtiry to "wrwarrartable ik re' by filin to cross check the cited week ly and
pre-shift exan iretiors on February 4 ard 16, 1994.

The Secretary firther arpues that on the day of the irspection the rspector observed
that the check ard bad- i rtairs for the reutral ertries at the work irng section were sta r iny
toward the outby direction. A ccordiny to the Secretary this s an "obvious physia I indic tior
that retum air was escapiry o the reutral ertries. Peabody cou rters, however, that the



irspector adk row kedged that it is rot possible to distinuish intake ard retum air n oven ert
urdergroi rd which is why he used chen 1ial sn oke to verify the vioktion. Peabody fi rther
rotes, ard it s urdisputed, that the m irers had a lready been tak i) corrective n easures to
tighten vertiktion a rta irs before the irspector arrived. A ccordirg ly, 1 arrot fird that the
position of the check airtairs alore is sufficient to warrart a firding of aggravated

cirain stances an ourntirng to "urwarrartable fikre'.

The Secretary, in sipport of his chim of urwarrartability, has aryued, In addition, that
the irspector fourd when he "arrived on the section, [that] there were n en nnniry arou rd,
draggirng artairs, tryirg to tightenup air bocks and stuff [sic] on the bek ard supply road
ertries” The SecretaryS urexp b ired position at hearirg was that these ren ed i I efforts were
evidence of "urwarrartable faibre'. Bdiagree. Sich ren edi I efforts to abate a problen
before observed or cited by an irspector clearly indictes appropriate corrective actionard rot
rey Iy ence.

Fire lly, the Secretary n a inta irs that "urwarrartable faibire’ n ay be fourd on the
"gerera | history of this san e vioktion' at the Martwick M ire. The Secretary relies on prior
vioktiors of the stardard cited herein occu rring on August 13, 1991, August 27, 1991,
October 26,1992 ard April 7, 1993, 1e. four vioktiors in the 30 n orths precediry the
vioktionat ssue. 1 rote inpartia br that there had been ro vioktiors of the cited stardard
for the 10 n orth period precediry the date of the vioktionat ssue. Urder the ciraun sta nces
1 do rot fird that such a history warrarts the aggravated firdirgs recesary to corstitu te
"“wrwarrartable faikire'. Con pare Peabody Coal Con pary, 14 FM SHRC 1258 at 1263 (1992)
wherein 17 vioktiors of the cited stardard insixard oreha lf n orths was appropriately
corsidered as evidence of urwarranability.

Urder a Il of the cirain stances, 1 arrot conclide that the Secretary has n et his burden
of proviny that the vioktion herein was the resy k of Peabody 5 "urwarrarntable faikire" and,
accord iny by, the order hereinn ust be n odfied to a citation urder section 104(a) of the A ct.
1 do fird, however, that the vioktion was the resu it of n oderate reg lyence. Corsistert w ith
the Secretary§ position 1 further conchide that the vioktion was reither "siynifiant ard
substarte I' ror of high gravity. Corsiderirny the criterw urder section 110 (1) of the A ct, 1
corclide that a civil pere lty of 50 is appropriate for the vioktion herein.

ORDER

Citation No. 3857222 s hereby affim ed ard Peabody Coal Con pary s directed to pay
a civil pera iy of $100 within 30 days of the date of this decision for the vioktion therein.
Order No. 3861948 is hereby n odified to a citation urder section 104(a) of the Act ard
Peabody Coal Con pary I directed to pay a civil perk ity of 50 for the vioktion therein
within 30 days of the date of this decision



Gary Melik
Adn instrative Law Judge

D istribu tion:

David R. Joest, Esg., Paabody Coal Con pary, 1951 Buirrett Court, P.O. Box 1990, Herderson,
KY 42420 (Certified Mail)

Brian W. Dougherty, Esq., Office of the Slicitor, US. Departn ert of Labor, 2002 Richard
Jores Road, Site B201, Nashville, TN 372152862
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