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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. BARB 78-138-P
PETI TI ONER (A O No. 15-02502-02013)
V. No. 18 M ne

SHAMROCK COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: John H O Donnell, Attorney, Ofice of the Solicitor
Departnment of Labor, for Petitioner
Neville Smith, Attorney, Mnchester, Kentucky, for
Respondent .

Before: Judge Littlefield
I ntroduction

This is a proceeding for assessnment of civil penalties
agai nst the Respondent and is governed by section 110(a) of the
Federal M ne Safety and Health Act of 1977 (1977 Act), P.L.
95-164 (Novenber 9, 1977), and section 109(a)(1l) of the Federa
Coal M ne Health and Safety Act of 1969 (1969 Act), P.L. 91-173
(Decenber 30, 1969). Section 110(a) provides as follows:

The operator of a coal or other mine in which a

vi ol ation occurs of a mandatory health or safety
standard or who violates any other provision of this
Act, shall be assessed a civil penalty by the Secretary
whi ch penalty shall not be nore than $10,000 for each
such violation. Each occurrence of a violation of a
mandatory health or safety standard nmay constitute a
separ at e of f ense.

Section 109(a) (1) provides as foll ows:

The operator of a coal mne in which a violation occurs
of a mandatory health or safety standard or who

vi ol ates any other provision of this Act, except the
provisions of title 4, shall be assessed a civil
penalty by the Secretary



under paragraph (3) of this subsection which penalty shal
not be nore than $10, 000 for each such violation. Each
occurrence of a violation of a mandatory health or safety
standard may constitute a separate offense. In determning
t he amount of the penalty, the Secretary shall consider the
operator's history of previous violations, the appropriate-
ness of such penalty to the size of the business of the
operator charged, whether the operator was negligent, the
effect on the operator's ability to continue in business,
the gravity of the violation, and the denonstrated good
faith of the operator charged in attenpting to achi eve
rapi d conpliance after notification of a violation.

Petition

On January 17, 1978, the Mne Safety and Heal th
Admi ni stration (MSHA), (FOOTNOTE 1) through its attorney, filed a
petition for assessment of civil penalties charging 20 all eged
violations of the Act.

Answer

On January 31, 1978, Respondent filed a detailed response to
the all egati ons and requested a hearing thereon

Tri bunal

A hearing was held in Knoxville, Tennesee, on February 14,
1979. Both MSHA and Shanrock Coal Conpany were represented by
counsel (Tr. 3).

Evi dence

The Judge hel d a prehearing conference before bringing the
hearing to order and heard prelimnary di scussions bearing on the
i ssues on the part of counsel for both parties.

The Judge, after hearing all evidence, studying the record,
review ng the exhibits, giving synpathetic regard to mtigating
ci rcunstances, and fully considering the criteria shown in
section 109(a) (1) of the Act, made findings of fact, conclusions
of law and issued an ORDER on the record, rendering his decision
fromthe bench. Twenty violations were found as originally
char ged
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Fi ndi ngs of Fact and Concl usi ons of Law

The findings of fact, conclusions of |aw, and ORDER nmade on
the record fromthe bench are hereby incorporated herein by
reference and are AFFIRVED (Tr. 19-25).

Cvil Penalties Assessed

Noti ce No. Dat e Standard 30 CFR Penal ty
7-0040 04/ 26/ 77 75.601-1 $ 65
7-0046 05/ 02/ 77 75.1710 55
7-0047 05/ 02/ 77 75.1710 55
7-0048 05/ 02/ 77 75.1710 55
7-0051 05/ 02/ 77 75.516-2 70
7- 0052 05/ 02/ 77 75.1103-1 65
7- 0057 05/ 02/ 77 75.701 70
7-0058 05/ 02/ 77 75.1100- 2(b) 100
7- 0059 05/ 02/ 77 77.400 100
7- 0065 05/ 05/ 77 75.1107-1(b) 65
7- 0069 05/ 05/ 77 75.518 100
7-0070 05/ 05/ 77 75.1100- 2(e) 65
7-0073 05/ 05/ 77 75.1106- 3(c) 65
7-0074 05/ 05/ 77 75.1106-3(a) 2 65
7-0075 05/ 05/ 77 75.601-1 25
7-0076 05/ 05/ 77 75. 601 25
7-0077 05/ 05/ 77 75. 517 50
7-0078 05/ 05/ 77 75. 1105 65
7-0079 05/ 05/ 77 75.1102 95
7-0080 05/ 05/ 77 75.518 95

Tot al $1, 350

Di sposition

The Judge was notified by letter fromthe Ofice of the
Solicitor, U S. Departnent of Labor, that the Respondent had
subm tted paynent of
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$1,350, as ordered for the 20 violations found by the Judge in
hi s BENCH deci si on. WHEREFORE t he above-captioned i s CLOSED.

Mal colm P. Littlefield
Admi ni strative Law Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Successor-in-interest to the Mning Enforcenent and

Saf ety Adm nistration (NMSHA).



