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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 78-568- PM A)
PETI TI ONER A. O No. 10-0089- 05003
V. Sunshi ne M ne

SUNSHI NE M NI NG COVPANY,
RESPONDENT

DECI SI ON AND ORDER

Appear ances: Joseph Wal sh, Trial Attorney, Departnent of Labor
Ofice of the Solicitor, Arlington, Virginia, for
t he petitioner;
Piatt Hull, Esquire, \Wallace, |daho, for the
respondent.

Bef ore: Judge Kennedy

On March 21, 1979, the captioned matter came on for an
evidentiary hearing in Spokane, Washington. After hearing the
wi t nesses and consi dering the docunentary evidence the Presiding
Judge rendered a bench decision in which he concluded that on the
basi s of a preponderance of the credible evidence:

1. The ground on the hanging wall in the J-8 Stope was
| oose and inadequately supported on the afternoon of
April 6, 1978, a violation of the mandatory safety
standard set forth in 30 C F.R 0O57. 3-22.

2. That the violation was extrenmely serious in that it
posed a real and potential danger to life and linb.

3. That the condition was one that was known to the
operator based on the inputed know edge of M. Rudd,
t he Producti on Foreman responsible for the J-8 Stope.

4. That M. Rudd's failure to correct the condition was
the result of a high degree of ordinary negligence.
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Thereafter and after considering the other statutory criteria,
including the fact that this was first offense, the Judge

determ ned that the anmount of the penalty warranted and that best
calculated to deter future violations and ensure voluntary
conpl i ance was $5,000.00. It was ordered, therefore, that for the
vi ol ati on found the Sunshine M ning Conpany pay a penalty of
$5,000.00 within ten (10) days.

The prem ses considered, it is ORDERED that the bench
deci si on and order of March 21, 1979, be, and hereby are,
CONFI RVED and t hat respondent pay a penalty of $5,000.00 on or
bef ore Saturday, Mrch 31, 1979.

Joseph B. Kennedy
Admi ni strative Law Judge



