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Appear ances: Robert A. Cohen, Trial Attorney, Department of Labor
Ofice of the Solicitor, Arlington, Virginia, for
t he petitioner;
Thomas F. Linn, Esq., St. Louis, Mssouri, for the
respondent.

Bef ore: Judge Koutras
Statement of the Proceedi ngs

Thi s proceedi ng concerns a petition for assessnment of civil
penalty filed by the petitioner against the respondent on
November 30, 1978, pursuant to section 110(a) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 00820(a), charging the
respondent with two alleged mne safety violations issued
pursuant to the 1969 Federal Coal Mne Health and Safety Act.
Respondent filed a tinmely answer in the proceedi ng, asserted
several factual and | egal defenses, and a hearing was held in
Evansvill e, Indiana, on January 31, 1979. The parties filed
proposed findings and conclusions and a brief, and the argunents
cont ai ned therein have been considered by nme in the course of
t hi s deci sion.

| ssues

The principal issues presented in these proceedings are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regulations as alleged in the petition for
assessnment of civil penalty filed in these proceedings, and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst the
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respondent for each alleged violation, based upon the criteria
set forth in section 110(i) of the Act. Additional issues raised
by the parties are identified and di sposed of in the course of

t hi s deci sion.

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the vioation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal Coal Mne Health and Safety Act of 1969, 30
U S.C. 0801 et seq., now the Federal Mne Safety and Heal th Act
of 1977, P.L. 95-164, effective March 9, 1978.

2. Sections 109(a)(1) and (a)(3) of the 1969 Act, 30 U S.C
M819(a)(1l) and (a)(3), now section 110(i) of the 1977 Ac

Sti pul ations
The parties stipulated to the following (Tr. 4-5):
1. The jurisdiction of the presiding Judge.

2. Respondent is a large coal mne operator and any civil
penalty inmposed will not affect its ability to remain in
busi ness.

3. During the period in question in this proceeding, the
Squaw Creek M ne enpl oyed approxi mately 220 miners and daily coa
producti on was 5, 000 tons.

Di scussi on

The al |l eged viol ations and applicable mandatory safety
standards in issue in this proceeding are as foll ows:

Notice 104(b) 1 FCW April 20, 1977, issued by n ne
i nspector Fred C. Weatley, alleges a violation of 30 CFR
77.1710(g) and states as foll ows:

A fatal fall of person accident occurred at 9 p.m,
April 19, 1977. The victimwas perfornmng repair work
on a 5 ton capacity overhead hoist in the Mdel 1360
Bucyrus Erie dragline at pit 1D 001 while standing on
top of drag



drive gear housing where no work platformwas provided
approxi mately 16 feet above the floor level. No safety
belt and line or other safety devices were being used.

The notice was nodified on April 27, 1977, as foll ows:

A review of the circunstances surrounding the violation
described in 104(b) notice of violation No. 1 FCW dated
April 20, 1977, indicates the violation occurred
because of unwarrantable failure on the part of the
operator. Therefore Notice No. 1 FCWdated April 20,
1977, is hereby nodified as being issued under

104(c) (1) instead of 104(b).

The notice was termnated on April 28, 1977, and the
term nation notice states:

Conmpany safety rule No. 105(i) requiring safety belts
and |ines be used as designed has been anended to
require safety belts and |ines anytine when an enpl oyee
is performng duties when working in an el evated
position where a work platformis not provided, and has
been distributed to all enployees and posted in

conspi cuous | ocations throughout the mne

30 CFR 77.1710(g) provides as foll ows:

Each enpl oyee working in a surface coal mne or in the
surface work areas of an underground coal mne shall be
required to wear protective clothing and devices as

i ndi cated bel ow.

* * *x k% * *x *

(g) Safety belts and Iines where there is danger of
falling; a second person shall tend the lifeline when
bi ns, tanks, or other dangerous areas are entered.

Notice 104(c)(1) 2 FCW April 20, 1977, issued by Federa
m ne i nspector Fred C. \Weatley, cited a violation of 30 CFR
77.1708, and states as follows:

A workman was fatally injured when he fel

approximately 16 feet fromthe top of the gear case of
the drag drum gear on the Mddel 1360 Bucyrus Erie
dragline at the Pit ID 001. The victimwas performnm ng
repair work on a five ton capacity overhead hoi st where
no work platformwas provided and a safety belt and
line or other devices to protection [sic] a person from
falling was being used. The operator's program of
instructions with respect to safe



procedures to be foll owed was not thorough in that the
safety rules only required that safety belts and | anyards
be worn as designated. The designated areas were not
defined and the safety programw th respect to safety
regul ati ons and procedures to be foll owed at the m ne was
not posted in conspicuous |ocations throughout the m ne

M ne managenment was informed of the provisions of section
77.1708 Title 30 Code of Federal Regul ations and the neces-
sity of a nmeans to protect a person fromfalling where per-
form ng work from el evated positions where a safe work
platformis not provided and the necessity to include a
safe job procedure in the programof instructions with
respect to safe job procedures on June 16, 1977.

The notice was nodified on April 21, 1977, to correct the
date shown on the continuation to the notice (June 14, 1977) to
read June 16, 1976.

The notice was again nodified on April 27, 1977, to reflect
that it was being issued as a section 104(b) notice rather than a
104(c) (1) notice on the ground that a review of the circunstances
surroundi ng the notice indicates the violation did not occur
because of an unwarrantable failure by the operator

The abatenent tine was extended on April 28, 1977, and the
reasons given for the extension are as foll ows:

The operator has anended the job safety rules to
require all enployees to use safety belts and |ines
when perform ng work froman el evated position. Copies
of the amendnent has [sic] been distributed to al

enpl oyees and posted in conspi cuous | ocations

t hroughout the mne. A job safety program has been
devel oped for perform ng work froman el evated position
and has been posted at conspi cuous | ocations throughout
the mne. Said notice is hereby extended to allow tine
to nonitor the training programto deternmne if the
training programis adequate to satisfy the

requi renents of section 77.1708.

The notice was term nated on June 1, 1977, and the
term nation notice states that the conpany safety rules were
nodified to require all persons to use safety devices when there
is a danger of falling. The nodified safety rules were posted at
conspi cuous | ocations, and safety neetings were held with
enpl oyees with regard to the use of such safety devices.

30 CFR 77.1708 provides as foll ows:
On or before Septenber 30, 1971, each operator of a

surface coal mne shall establish and naintain a
program



of instruction with respect to the safety regul ati ons and
procedures to be followed at the mne and shall publish
and distribute to each enpl oyee, and post in conspi cuous
pl aces throughout the mne, all such safety regul ations
and procedures established in accordance with the provi-
sions of this section.

Testi nony Adduced by the Petitioner

MSHA i nspector Fred C. \Weatley testified he went to the
mne on April 19, 1977, to assist in the fatal accident report.
The mne in question is a surface mning operation where the coa
i s exposed by removing the overburden for the purpose of |oading
and processing the coal by use of a | arge shovel and dragline. He
exam ned the accident scene and everything was normal except for
a portion of the overhead hoisting equi pment which had been
damaged and t he overhead hoi st was positioned over a | arge gear
case. Frominformation provided by people who were in a position
to know, it was determined that the victimfell fromthe bul
gear housing or cover, and he was positioned on the top of the
housi ng approximately 16 feet fromthe main floor of the nachine
wi t h anot her wor kman who was assisting himin making repairs to
the hoist. M. Wieatley identified Exhibit P-3 as a sketch of the
area where the victi mwas standing, and indicated that he clinbed
up to the area and took the neasurenents depicted on a sketch
Exhi bit P-4. From statenents of eyew tnesses, the victimwas in
the process of making repairs to the overhead hoi st assenbly that
had been damaged at the tine he fell. The victi mwas not
utilizing a safety belt or any other safety device to prevent
falling. There were no handrails or platforns in the imedi ate
area (Tr. 8-19).

M. Wheatley testified that frominformation received during
his investigation it was determ ned that the victim had
previously been up on the gear box w thout using a safety belt
and that a supervisor stated that he clinmbed up on the gear
housing with two workman to assess the hoi st danage and that they
did not use safety belts or other safety devices. M. Weatley
was not able to determ ne whether m ne managenent ever inforned
the victimthat he had to wear a safety belt when proceeding to
the top of the gear housing, and nothing was available to
i ndicate that the victimhad ever been instructed at any tine to
use a safety belt with a line attached. In his opinion, a safety
belt with a line attached coul d have been utlized by the victim
while performng his work and there was a place to attach a line
to a safety belt directly overhead at the hoisting assenbly which
isinstalled on a track or rail. He also determ ned that the area
fromwhere the victimfell was an area where there was a danger
of falling and fromthe 6-foot height of the year case, its
shape, and the configuration of the machine, it was obvious that
there was a danger of falling. Wile there was room for soneone
to place his feet to stand, the area was i nadequate, in terns of
size and shape, and the work being performed, for a platform (Tr.
19- 25).
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I nspector Wheatley testified that safety belts were | ocated on
the dragline and they were |ocated on the main machi ne deck or
floor in a steel drum he exami ned the belts and all but one were
packed in the original packaging, and it did not appear that any
of them had been used. He determined that the victimwas an
experi enced m ner and had been assigned to the machine in
question for 4 to 5 weeks as the second shift operator. Repair
work on the machi ne would be part of his normal duties but he did
not know if the operator would generally work without direct
supervision. After conpleting his physical investigation at the
acci dent scene, an accident investigation hearing was held on
April 20, and subsequent to that, he decided to issue the
violations in question (Tr. 25-28).

The respondent had a safety programin effect at the tinme of
the accident, Exhibit P-7, and safety belts are nentioned and
item 105, page 5, of the conpany safety rul es provides that
"safety belts and | anyards shall be worn as designated."” However,
he was unable to find any areas or machi nes where the requirenent
for safety belts were specifically designated as areas where
safety belts would be required. In his view, the safety rule is
i nadequate for the purpose of informng a mner where safety
belts must be worn because the | ack of designations is no rea
requi renent that belts be used. From statenments made during his
i nvestigation, he could only find one person who stated that the
use of safety belts with |anyards attached was di scussed and this
was in the case of a recently enployed person during orientation
Experienced mners told himthey had not been required to use
belts and lines in installing the hoist that was damaged and
being repaired at the time of the accident. The victins'

i medi at e supervi sor suggested a need for caution, but issued no
instructions as to the use of safety belts and that the caution
may have come not nore than 3 hours before the accident occurred.
On one previous occasion, an enpl oyee working on the construction
of a coal hopper fell and was injured and the nmatter was

di scussed with m ne managenment and a violation of section 1710(g)
was issued and this occurred in June 1976. The use of a belt
could have greatly reduced the severity of the accident fatality
whi ch occurred in the instant case (Tr. 28-42).

M. Wheatley identified Exhibit P-8 as a statenent of the
operator's policy regarding the use of safety belts published
after the accident and he believes it nakes it clearer. The
saf ety program had been published in the formof a conpany safety
rul e book and a safety nanual distributed to supervisory
enpl oyees. He could find no posting of the conpany's safety
programin conspi cuous |ocations during his investigation. He
could find no evidence that the accident victimhad been
instructed in the use of a safety belt either shortly before the
accident or at any time (Tr. 43-46).

On cross-exam nation, M. Weatley testified that he had
seen the conpany safety rule book (Exh. P-7) prior to the
accident. Conflicts
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in the Federal safety regul ations and conpany safety rules are
resol ved in favor of the Federal regulations and they are
controlling, and the conpany safety rules incorporate applicable
Federal and state safety laws by reference. He denied that he was
i nformed that the words "as designated" used in safety rule
105(i) referred to "as designated by federal regulations.” In his
view, a violation of section 1710(g) occurs when a man i s not
wearing a safety belt where there is a danger of falling, and
this is true regardl ess of whether the conmpany requires the use
of safety belts where there is a danger of falling (Tr. 47-57).

The question of whether or not there is a danger of falling
depends on the particular location in any given situation, and in
some situations, this may be at a height of 2 feet. It would al so
depend on how sure the footing is in a particular area, whether
there is a firmhand hold, or whether grease, mud or ice are
present, but other safety regulations cover those situations (Tr.
57-59).

M. VWheatley confirmed that he clinbed on the gear housing
during his investigation, got all the way to the top and was
wearing a safety belt with no difficulty. There was a snal
anount of grease on the housing but it was not a contributing
factor. The machine was in transit at the tinme of the accident
and was not being used to dig coal (Tr. 63). While in transit,

t he machi ne becane bogged down in |loose fill and was shut down in
order to construct additional firmfooting, and in the process of
com ng out of the fill area, the crane broke |oose fromits

nmooring (Tr. 66).

I nspect or Wheatley confirmed that the section 77.1710(qg)
violation was originally issued as a section 104(b) citation, but
subsequently nodified to show it was issued pursuant to section
104(c) (1) as an unwarrantable failure, and that the section
77.1708 violation was initially issued as a section 104(1)(1)
notice, but subsequently nodified to show it was issued pursuant
to section 104(b) (Tr. 74-78).

I nspector Wheatley testified that he neasured the distance
of the fall and was assisted in this task by M. Thomas Beul ow,
an engi neer, and possibly by M. Al an Cook, respondent's
enpl oyee. Prior to his fall, M. Wods and his crew were engaged
in repairing the hoist, but he could not recall whether M. Wods
was instructed not to performany work on the hoist and to | eave
it alone. The master nechanic and foreman were not present when
M. Wods fell. Wien he (Wheatley) clinbed to the top of the
housi ng he observed a sl edgehammer and one or two other tools
there. M. Wods' location prior to his fall was established
through interviews with wi tnesses, and the information he
received indicated that a foreman and anot her worker had cli nbed
up on the gear housing without safety belts shortly prior to the
accident for the purpose of assessing the damage to the hoi st and
no work was perforned at that time (Tr. 79-92).
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M. Wheatley stated that the side opposite the one fromwhich M.
Whods fell had a guardrail for a portion of the way, and he did
not require that a platformbe constructed on the hazard as part
of the abatement. He issued the section 77.1708 viol ation because
the safety belt rule was not thorough and the mne safety
regul ati ons and procedures were not posted in conspi cuous
| ocations throughout the mne. The words "as designated" as used
in the safety belt rule is not conplete because of the | ack of
designations. He did not know that m ne managenent had taken the
position that the words "as designated” referred to the Federa
regul ations. Wth respect to the posting of the safety rules, he
checked the bulletin boards near the changehouse, the one in the
office, and the one in the shop, but he was not sure about
others. He was | ooking for sonething that would suffice as a
safety program and sinply posting the yell ow conpany safety rule
book woul d not suffice to neet the requirenents of section
77.1708. However, he would have to conduct further research to
determ ne what woul d suffice at the particular mne in question
(Tr. 93-110).

M. Wheatley identified Exhibit R 10 as a bookl et contai ni ng
t he Federal standards and the conpany rules. The booklet is
customarily posted on the mine bulletin boards, but he was unable
to find it posted on the three bulletin boards he exam ned. He
could not recall exam ning the bulletin board on two case | oading
machi nes, or the ones at the tipple, the 7Wdragline, the 191
shovel, or the 5760 shovel. He did recall exam ning other
bull etin boards, but could not recall which ones. Al though he
i nspected the dragline during its erection, he did not do so
prior to the accident while it was being noved (Tr. 113-121).

I nspector Wheatley testified that he had sonme know edge of
the safety contact programat the mne but was not famliar with
the use of exception reports (Tr. 123).

On redirect, M. Weatley identified the accident report of
i nvestigation which was prepared and the cause of the accident is
shown as "a failure of managenent to require workman to wear
safety belts where there is a danger of falling" (Exh. P-10; Tr.
131). He testified that circunstances such as the work position
type of terrain or objects below, and the configuration of the
general area would be considered in determ ning whether there is
a danger of falling in any given instance. He does not believe
that MSHA policy dictates that he designate mine areas where
there is a danger of falling and he has never requested nine
managenment to put up signs designating such areas (Tr. 132-134).

In response to questions fromthe bench, M. Weatley stated
that it was never determ ned why M. Wods was not wearing a
safety belt, but he believed he woul d have worn one had he been
specifically instructed to do so. The work platformthat was
constructed at the
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poi nt fromwhich M. Wods fell was subsequently constructed to
facilitate the repairs on the hoist and there is no safety
requi renent for such a platformat that |location. He attached a
safety line at several places while clinmbing the housing during
his investigation, but could not recall precisely where he
attached it (Tr. 145-149).

W1 Iiam Yockey, mine safety comm tteeman and presi dent of
UMM Local 1189, testified that at the tinme of the accident he
was not aware of any m ne area which was posted as requiring the
use of safety belts. Wth regard to the posting of a company
safety program he indicated that there are times when none were
posted on bulletin boards, but they could have been posted on one
or two boards. He has observed a safety book posted in the shop
and on the shovel where he worked. There are 19 or 20 bulletin
boards, but he could not say whether one was posted on all of
them Sonetinmes people will renmpve themfromthe boards or they
may bl ow away. He has observed nen working in el evated areas at
the m ne w thout safety belts. He discussed the use of safety
belts with the m ne safety superintendent for the purpose of
clarifying how they were to be used, but prior to that time no
one ever specifically showed himhow to use one (Tr. 156-161).

M. Yockey stated that a safety belt was available to M.
Whods, but he believed that use of the belts was not enphasized
enough at the mne. One supervisor mght specifically designate
soneone to wear a belt while another one would not. If he were
told to wear a belt he would do so, but if no one told himto
wear it he would not. He could not recall any specific training
that he received with respect to the use of safety belts, and
indicated that a belt is not a conplicated piece of equipnent.
However, there have been sonme questions as to whether the | anyard
shoul d be hooked on the front or back of the belt. He has been
directed by mine foremen to use belts. As for the other nen, sone
are afraid to clinb and others are not and the use of a safety
belt varies anong these individuals (Tr. 162-166).

On cross-exam nation, M. Yockey testified that in any
particul ar situation the question of whether or not a danger of
falling exists depends on a nunber of different factors. He
considered M. Wods to be a very safe worker with sone 30 years
service. He surmsed that M. Wods did not wear a belt because
he was the type of person who did his job when it needed to be
done, and as an experienced operator he needed little
supervision, but would do what he was told (Tr. 167-169).

M. Yockey stated that no one ever told himnot to wear a
safety belt. He has received instructions on the Part 77 surface
m ni ng regul ati ons. He has observed a safety book, Exhibit P-10,
posted on three bulletin boards, and a safety book, Exhibit P-7,
on sone of the boards, but not all of them Mst of the boards
are open, and he has reviewed posted material (Tr. 170-172).
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In response to bench questions, M. Yockey stated that he has
worked in elevated areas while repairing a boomw t hout using a
safety belt, and he has observed ot hers working on el evated
cranes, and haul age trucks which are 20 to 25 feet above ground,
wi t hout using such belts. He personally does not like to wear a
safety belt because it gets in his way while he is working.
However, if instructed to do so, he would wear a belt. He does
not believe it practical or feasible to designate every el evated
area in a mning operation where a belt should be worn. He
recall ed two occasions where a forenman or master mnechanic
instructed himto wear a belt. During the tine that he worked
with M. Wods, he (Wods) wore a safety belt when making repairs
on the shovel. He was not at the mine when the accident occurred
(Tr. 176-183).

M. Yockey stated that there are occasi ons where comon
sense dictates that a safety belt be worn and he does not have to
be told (Tr. 184).

Charles E. Stilwell, second shift dragline oiler, was
working with M. Wods on the day of the accident and he was
standing directly across fromhi mon the gear housi ng when he
fell. He was not wearing a safety belt and was not specifically
instructed to wear one. Had he been so instructed, he would have
worn one. He, M. Wods, and foreman Bob Siegel were on the gear
housing earlier in the shift and were not wearing safety belts.
M. Siegel did tell themto be careful. He had been up a third
time with an electrician. He and M. Wods generally nade repairs
on the dragline and it was part of their job. On the day of the
accident, M. Siegel told themthat he was going to get the
nmechani ¢ who woul d instruct themwhat to do, but he could not
renenber M. Siegel telling themnot to go up on the housing. M.
Whods asked himto go up and he did. He never wore a belt on the
dragli ne because he was never at any place where he thought he
needed one. Since the accident, he wears one if instructed to do
so (Tr. 186-193).

On cross-exam nation, M. Stilwell detailed the novenents of
the dragline prior to the accident. During the novenent of the
machi ne, the 30-ton hoist cane | oose fromthe hoist cables and a
5-ton hoist electrical box became di sl odged and was hangi ng over
the machi ne. The nmachi ne was then shut down in order to assess
t he danage. One of the forenen then advised the crewto "let it
go," and then the master nechanic arrived on the scene and
instructed the crewto install a grease line on the machine.
VWile preparing to do this, M. Wods was just finishing tying a
rope on the five-ton hoist by hinmself in order to nove it.
Foreman Siegel arrived on the scene and assisted in noving the
hoi st, and then left to get the electricians and nmaster nechanic
JimBinkley. M. Siegel inforned the crew that the nmechanic woul d
instruct themwhat to do when he arrived and asked themto "be
careful ." M. Wods insisted on clinbing up on the housing to try
and straighten it out and M. Stilwell suggested they wait for
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t he mechani c. However, he decided to go with M. Wods since M.
Wods was the | eadman. M. Wods clinmbed up on the gear housing
by means of a |adder on the front of the nmachine and he and M.
Whods were using a torch while working on the gear housing and
they were there about 10 m nutes before M. Wods fell. M.
Stilwell identified Exhibit R 1 as a sketch of the scene where he
and M. Wods were positioned prior to the fall. Wile he and M.
Wods were on the gear housing they used two or three handhol ds

| ocated on the inspection covers in clinbing up to the housing.
During the three times that he clinbed the housing, he did not
bel i eve he was in danger of falling, and at no tine was he
instructed by the conpany to nmake repairs on the hoist. M.

Siegel told themthat the mechanic would instruct themfurther
when he arrived at the scene and he believed that they were to

| eave the machine alone until he arrived, but M. Wods overrul ed
him (Tr. 194-207).

M. Stilwell testified that when he and M. Wods were on
t he machi ne, the footing was secure and he was weari ng goggl es.
Safety belts were provided on the machine and M. Wods nust have
known they were there. M. Wods was a safe hard worker. During
the three times he was on the gear housing, he never considered
using a safety belt because he did not feel uneasy. He has
recei ved miner training, has attended periodic safety neetings
with the forenen, and has observed a safety book posted on the
bulletin board in the tipple and preparation plant. A conpany
safety book was also stored in the electrical roomof the No.
1360 dragline on the day of the accident and he believes that the
dragline operator and the groundman knew it was there. He
recei ves safety contact training as part of the conpany annua
trai ni ng program and believes that he receives as nuch training
as miners fromother conmpanies (Tr. 208-217). He was aware of the
conpany practice of witing up enployees for safety infractions
and as far as he knows neither he nor M. Wods have ever been
cited by the conpany for violating safety rules (Tr. 217-222).

Donald E. Allen, assistant superintendent, Broken Arrow
M ne, testified he was at the Squaw Creek M ne on the day of the
accident on April 18, 1977, where he was enpl oyed as assi st ant
superintendent as a supervisor on the 1360 dragline. He described
t he nmovenent of the dragline on April 18, and indicated that it
first becanme bogged down in |loose fill material and then broke a
cable on the overhead hoist. His job was to get the machine into
production and to acquaint the crew with dragline stripping
procedures since they were all shovel men. After the cabl e broke,
he di scussed the situation with M. Stilwell, M. Siegel, and M.
Wods and he instructed M. Stilwell to tie off the hoist and
| eave it because he was not concerned with it. Four or five
safety belts were on the machine at the tine of the accident (Tr.
236-247) .

Robert W Siegel, pit foreman, Squaw Creek M ne, descri bed
t he nmovenment of the dragline on the day of the accident and the
damage
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whi ch occurred to the machine while it was in transit. He advised
M. Stilwell and M. Wods that he was going to get an

el ectrician to deenergi ze the nmachi ne and they proceeded wth
their regular cleanup duties while he was gone. He and M. Wods
then clinbed up on the gear case to visually inspect the crane.
As he clinbed up, he felt they had good handhol ds and good
footing. He did not feel there was a danger of falling when he
mount ed the gear case. He then left the area and returned and
told M. Wods that he would summon the master nmechanic to | ook
at the machine, and that nothing el se needed to be done. After
findi ng master mechani ¢ Bi nkl ey, he advised himto check out the
machi ne to determ ne any needed repairs. He subsequently | earned
about the accident (Tr. 248-258).

M. Siegel testified that he was unaware that M. Wods and
M. Stilwell were using a torch and hamer to attenpt to nake
repairs on the crane until after the accident. Wen he nounted
the gear case to inspect the danmaged hoi st, he saw no mud or
grease that would interfere with his footing and he felt secure
in his footing and it did not occur to himto use a safety belt
because he felt he had adequate footing and handhol ds to reach
the area. Safety belts were avail able on the nachi ne and were
stored sone 10 to 15 feet fromthe gear case. There were four to
six belts and M. Wods knew where they were | ocated. The barre
where the belts were stored was | abel ed, and M. Wods was
famliar with the use of the belts (Tr. 258-260).

M. Siegel testified that he partipates in the conpany
safety programthrough personal safety contacts, safety neetings,
and exception and observation reports of the enpl oyees. Safety
contacts consist of a foreman personally contacting enpl oyees on
a safety topic, and safety neetings involve witten materials
which are read to the nmen concerni ng accidents or new prograns.
He obtains safety literature fromthe safety departnment for use
at the neetings and records are kept of the meetings and
contacts. He identified Exhibit R 2 as a supervisor's safety
contact book used by all supervisors and he expl ai ned the use of
the books. If he finds that an enpl oyee has engaged in an unsafe
work practice or has violated a safety rule on Federal regulation
he files a safety observation and exception report. Repeat
violations may result in disciplinary action against the enpl oyee
and he identified Exhibit R 3 as the report form He nade a
safety contact with M. Wods on April 18, 1977, and di scussed
footing and slips and falls with him Previously, he had four
ot her safety contacts with M. Wods and ot her enpl oyees. He has
told enpl oyees to use a safety belt and has found an enpl oyee not
usi ng one when he should have. In that instance, he instructed
the enpl oyee to get his safety belt and wear it. He has al so
advi sed enpl oyees at safety neetings and daily contacts that
safety belts should be used where there is a danger of falling
(Tr. 260-268).

M. Siegel testified that M. Allen instructed M. Wods to
proceed with cleanup, and mai ntenance and repair on the machine
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grease line and not to worry about the crane. The use of the
torch, hammer, and pry bar by M. Wods in his efforts to nake
repair were contrary to instructions (Tr. 270).

On cross-exam nation, M. Siegel stated that M. Wods and
M. Stilwell engaged in an unauthorized act in clinbing up on the
machi ne but M. Stilwell was not disciplined. However, they
general ly engaged in repair work as part of their duties. He was
not aware that they were up on the gear housing prior to Apri
18. When they clinmbed up on April 18, he advised themto be
careful as they clinbed up and he did not believe they were in
danger while standing on top of the gear housing. Had there been
wor k done there he probably would have required men to use safety
belts. However, he would have perforned no work there until the
whol e situation was eval uated. He has witten up enpl oyees for
failing to wear safety belts but could not recall the last tine
he did that (Tr. 270-282).

M. Siegel stated that the dragline crew was relatively new
to that equi pment but were experienced mners. He believes M.
Whods woul d have worn a safety belt had he been told to and the
area fromwhich he fell was el evated. Wile on the gear housing,
he could hold on to the hoist itself and the side of the gear
case. While up on the housing, they were holding on to the crane
and he could stand without holding onto anything (Tr. 283).

In response to questions fromthe bench, M. Siege
testified that the practice of each man determ ning whether to
use a safety belt in a given situation is a good practice because
they have to use conmon sense to protect thenselves and a
supervi sor cannot be there every mnute to tell themto use a
belt (Tr. 288).

M. Siegel stated that procedures involving the use of
safety belts has not changed since the accident although the
menor andum of instruction has been nodi fi ed. QOccasional safety
tal ks on safety belts are held, but prior to the accident, no
specific safety tal ks on safety belts were conducted at the m ne
(Tr. 292).

Robert E. Thomas, safety manager, Indiana D vision
testified he has responsibility for safety over nine of
respondent's mining operations, including supervision over the
m ne safety supervisors. Hi s responsibilities include enforcenent
of Federal safety |laws, company safety rules, safety training and
orientation, safety managenent program and acci dent
i nvestigations. Safety nmanagenent includes safety observations,
safety meetings, safety contacts, and exception reports. He
partipated in the accident investigation and identified severa
phot ographs of the scene (Tr. 295-300).

M. Thomas testified that the conmpany has a program of
i nstructions concerning safety regul ati ons and procedures used at
the mne at the tinme of the accident. The forenmen conduct
trai ni ng sessions
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concerning safety standards and the programis audited and

eval uated each nonth, and he neets with the m ne superintendents
to discuss the eval uations. Each new enpl oyee partipates in a
safety orientation programand in an 8-hour retraining program
Annual retraining is required by the union wage agreenent of
1974, and he described the 15 safety topics covered, which

i nclude instructions in Federal |aws and regul ations. He
identified Exhibit R 7 as the safety managenent program manua
used by the foremen in their safety training, safety contacts,
and safety exception report program Each foreman is required to
have a 10-m nute safety neeting each week, and daily safety
contacts when they are assigned a job. Mass safety neetings are
held prior to and after vacation periods and hol dings. He al so
sends copies of accident reports to the mnes to be used by
supervisors and foremen in their safety discussions with the nen.
Special training is also conducted for welders, and all of the
prograns are constantly nonitored. Safety topics have included
the use of safety belts and | anyards when working at heights.
Safety nenos are posted on bulletin boards or used at neetings
with the men (Tr. 300-314).

M. Thomas described the safety exception program At the
time of the accident, enployees were required to use safety belts
and |ines where there was a danger of falling, and it was
enforced through training topics such as Exhibit R 8, and
enpl oyees who viol ated the requirement woul d be subject to an
exception report and warned, and they could be dism ssed. Safety
rule 105(i), set out in Exhibit R9, is the safety belt
requi renent. Rule 100(a) incorporates applicable State and
Federal laws as a part of the conmpany's safety rules, but they
are not reproduced. Although he could not recall specifically
telling anyone to wear a safety belt, he has discussed it with
men on the job sites. Safety rules and Federal regulations are
posted at the mine on the bulletin boards. They are usually
posted on the boards at the shop and garage area, the washhouse,
the preparation plants, |arge machines, and in places where there
are | arge groups of people, including parking lots and different
job sites. Itens posted include nmenoranduns, safety topics,
accident reports, safety directives, safety books, etc. The
materials are available for inspection by anyone and it is
difficult to keep the docunments on the bulletin boards (Tr.
315-321).

M. Thomas testified he saw I nspector Wheatl ey during the
accident investigation and observed himclinbing the gear
housing, and with the safety belt and lines, he had a probl em
clinmbing and does not renmenber seeing himclinb all the way to
the top (Tr. 322-324).

On cross-exam nation, M. Thomas stated that the conpany
conducted an accident investigation and prepared a witten
report. He devel oped the report and al though the report states
that the accident was caused by the failure to use a safety belt
and | anyard, he disagrees with the statenment. He does not know
why M. Wods fell. Had he worn his belt, it could have prevented
the accident. Aside from
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the accident, the area fromwhich M. Wods fell is not normally
consi dered an area where there is a danger of falling since it is
easy to get to and the housing casing is 18 inches wi de. He
bel i eved that very few people would realize that someone could
fall fromthe housing while performng work there. He knows of no
m ni ng guidelines to deternm ne potential fall areas on heavy

equi prent. There has been one previous accident involving a
construction supervisor who was injured in 1975 while working at
a height at the preparation plant and he was not wearing a safety
belt. He received a letter from MSHA reenphasi zi ng t he use of
safety belts and he solicited it because of a di sagreenent
concerni ng an acci dent where an enpl oyee fell sonme 10 to 12

i nches whil e washing down a bul | dozer radiator. MSHA issued a
citation, but it was subsequently vacated when it was | earned
where the man was actually standing (Tr. 329-339).

M. Thomas stated that there are a few areas in sonme of the
respondent's nmines where signs are posted requiring that safety
belts be worn, i.e., sonetinmes on the drill nast. He is not aware
of any specific conmpany guidelines on when safety belts should be
worn (Tr. 339-343).

In response to bench questions concerning a photograph of
m ne enpl oyee Cook standing on the gear housing (Exh. R-5)
wi thout a safety belt, M. Thomas stated that it is within M.
Cook' s discretion whether to wear a safety belt (Tr. 351). He
bel i eves that no one recogni zed the hazard at the tinme M. Wods
fell (Tr. 353).

Alan W Cook, assistant safety manager, |ndiana D vision
testified that his duties are simlar to those of M. Thonas,
with a particul ar enphasis on training, and he conducts and
i npl enents conpany safety progranms. He was at the mine on the day
of the accident for the purpose of conducting the accident
i nvestigation. He clinbed the gear housing to assist inspector
VWeatl ey in making his neasurenents, and he identified Exhibit
R-5 as a phot ograph showi ng hi mon the housing. M. Weatley did
not tell himto wear a safety belt while standing on the housing,
but later in the afternoon told himthat no one was to go up on
the hoi st drumunless they use a safety belt and a | anyard. He
observed M. Weatley clinb up the gear case and he was
experiencing difficulty in tying off the Iine as he clinmbed up
He did not see himon top of the drum however (Tr. 368-373).

M. Cook stated that after the violation was witten, he and
M. Wheat!l ey checked two bulletin boards in the office and shower
room al t hough there were others on the nmine prem ses. The boards
normal |y contain safety rules and procedures. When he nounted the
gear housing, he did not believe there was a danger of falling.
He described the materials normally posted on mne bulletin
boards, and he usually personally checks the boards (Tr.
375-379).
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M. Cook identified two file boxes containing enpl oyee cont act
and exception reports filed since the program began in 1973. The
files are kept at the Squaw Creek M ne and each nmine has simlar
files. The files contain sone 1,500 sheets of safety contacts,
and approximately 1,800 nore exception and observation reports.
These records are maintained as part of the safety managenent
program and acci dent prevention program He identified safety
contacts made with M. Wods and M. Stilwell (Exh. R 12). Safety
contacts are a regular programat the mne. He also identified
Exhibit R 13 as a record of safety training received by M. Wods
in 1976. He personally has told enployees to wear safety belts.
He also identified Exhibit R 14, indicating that M. Wods
recei ved a copy of the conpany safety rules on January 23, 1973,
and Exhibit R-15 as safety observati ons conducted on M. Wods
prior to the accident, and it contains no notations of any unsafe
acts on his part (Tr. 380-400).

M. Cook testified that there were possibly six safety belts
| ocated on the dragline in question in a barrell |abeled "safety
belts" (Tr. 401). He testified as to conpany policy concerning
t he use of exception reports (Tr. 405-407).

On cross-exam nation, M. Cook testified that he did not
know whet her a bulletin board was | ocated on the dragline and he
saw no safety manual s posted there on the day of the acci dent
(Tr. 408). He did not know whether M. Wods received specific
training on the use of safety belts (Tr. 412).

In response to bench questions, M. Cook stated that if he
had to clinb the gear housing, the question as to whether he
woul d wear a safety belt would possibly depend on the kind of
work he had to do (Tr. 420). The repairs made to the gear housing
the day of the accident were unusual and it is not a place from
which work is normally done (Tr. 425).

I nspect or Wheatl ey was recalled by the court and stated that
after listening to all of the testinony, he would still take the
sanme action that he took when he issued the citations in
guestion, given the circunstances available to himat the tinme.
Sonme of the material introduced by the respondent during the
hearing is new to himand sone he had little know edge of and the
conpany safety prograns was never brought to his attention. He
exam ned the bulletin boards on April 20 and he saw not hi ng which
i ndicated the posting of a safety program (Tr. 428-430). He did
not attenpt to locate all mne bulletin boards. He checked only
t he change room office, and the shop and observed none of the
materials there (Tr. 433).

Fi ndi ngs and Concl usi ons
Fact of Violation--30 CFR 77.1710(Q)
Petitioner asserts that while it could be argued that

section 77.1710(g) provides little guidance for an operator to
determne if
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there is a danger of falling, thus requiring the use of safety
belts, the regulation is capable of enforcenment under the factua
situation presented in this case. In support of its position
petitioner argues that the use of an 18-inch wi de narrow area

el evated 16 feet above the dragline floor as a work area, created
a condition where there was a danger of falling. Placed in a
tenuous position on top of the dragline gear housing w thout the
proper neans of support froma work platformor by using a
safety, would place a worker in obvious danger of falling, argues
petitioner.

Petitioner points to the fact that respondent's Forenman
Si egel indicated that he woul d have required the use of safety
belts if he knew that work was being performed on top of the gear
housi ng, and that respondent's accident report indicates that the
use of safety belts should have been required. Petitioner takes
the position that if safety belts are, in fact, required to be
worn, the type of activity a worker is engaged in, should be
irrelevant. Since a worker, such as the accident victimin this
case, could change his work activity in a very short period of
time, e.g., 1 mnute, he could be nerely observing the damaged
over head hoi st and the next minute he could be attenpting to
repair it if safety belts are required then they should be worn
on all occasions when a worker is exposed to high el evations.

Petitioner asserts that the obvious intent of section
77.1710(g) is to require mners to wear safety belts and that the
failure of a miner to wear his belt when required, is, per se, a
viol ation, notw thstanding nmy prior decision to the contrary in
Peabody Coal Conpany, DENV 77-77-P, decided August 30, 1978, a
deci si on which petitioner avers nerely shifts the burden of the
m ners' protection to the individual enployees and away fromthe
nm ne operator.

Petitioner argues that the testinony in the instant case
clearly establishes that respondent never actually required the
use of safety belts as a uniformpolicy and that there was no
attenpt to enforce the requirenents of section 77.1710(g) on the
date of the accident. Further, petitioner asserts that the
accident victims attenpts to repair the overhead hoi st were not
out side the scope of his responsibilities as the dragline
operator, that repair work on the dragline was part of his nornal
duties, and he was never actually directed to stay off the gear
housi ng by managenment. As a matter of fact, asserts petitioner
since M. Wods and his foreman had been up on the gear housing
previously w thout wearing safety belts, it was only natural for
himto assume that no safety belts would be required if he had
occasion to go up on top of the gear housing for a second tinme to
performrepair work.

Wth regard to respondent’'s general enforcenment of safety
belt requirenments at the mine, petitioner cites the testinony of
UMM Local 1189 President WIIiam Yockey, who testified that it
woul d
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depend on the particular foreman who happened to be enforcing the
policy, and that when required to do so by m ne managenent, he
woul d wear a belt. Also cited is the testinony of M. Stillwell,
the dragline helper, who testified that M. Wods woul d have worn
a safety belt if he was directed to do so by managenent.
Therefore, argues petitioner, M. Wods' failure to use a safety
belt cannot be considered as intentionally disregarding conmpany
policy, because there was no conpany policy requiring their use.

Respondent argues that the record supports a finding that it
required the use of safety belts where there is a danger of
falling, and that the rule regarding the wearing of belts was
i npl enent ed t hrough teachi ng and traini ng met hods and was subj ect
to discipline for those enployees failing to conply, and clearly
identified safety belts were avail able on the dragline.
Respondent cites the testi nony of UMM President Yockey who
i ndi cated that he does not generally wear a safety belt because
he believes it interferes with his welfare, that it is not always
practical to require the wearing of such belts when soneone is
working in an elevated position, but that he will wear such a
belt if instructed by a foreman and required to do so.

Respondent argues that section 77.1710(g), by its specific
terns, does not state that the operator is guilty of a violation
if an enpl oyee does not wear a safety belt when he is required to
do so, and that the question of when to or not to wear a belt is
a matter of individual conmon sense and judgnment. Citing North
Ameri can Coal Corporation, 3 IBVMA 93 (1974), and ny previous
decision in MSHA v. Peabody Coal Conpany, DENV 77-77-P, August
30, 1978, applying the North Anerican ruling, respondent argues
that it has conplied with the requirenents of section 77.1710(9)
by providing safety belts, instructing the enployees in their
use, and requiring themto wear the belts when working in
el evated areas. Further, respondent argues that two additiona
factors enphasize its lack of responsibility for the violation
nanely, the fact that M. Wods was acting outside the scope of
his instructions, and secondly, except for Inspector Weatley, it
was the opinion of the witnesses that a safety belt was not
necessary under the circunstances of this case.

Respondent's safety rule regarding the use of belts and
| anyards is contained in a 1972 conpany publication (Exh. R9).
Rul e 105(i) at page 6 of that publication, states as follows:
"Safety belts and | anyards shall be worn as designated."

Rul e 100(a) provides that applicable state and Federal |aws
are incorporated by reference as part of the conpany's safety
rul es, and subsection (d) provides that since it is inpractica
to include rules to nmeet all contingencies in energencies not
provided for in the rules, enployees are required to act under
the advice and direction of their supervisor
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It is clear that at the tine the citation issued, respondent's
safety belt and |lanyard rule left nmuch to the inmaginati on and
that it was subject to several interpretations, several of which
were forthcomng during the course of the testinony adduced in
this case. Wile it is true that respondent has an el aborate and
conprehensi ve safety program replete w th procedures,
directives, panphlets, booklets, files, etc., etc., | quite
frankly and candidly amat a loss to understand why it failed to
adopt a safety rule regarding the use of safety belts and
| anyards so as to nake it absolutely clear and understandable to
a person of ordinary intelligence. Respondent's own safety
manager did not understand the | anguage "as desi gnhated" (Tr.
317-318), and it is obvious fromthe argunents presented during
t he hearing, that respondent obviously takes the position that
since all applicable Federal m ne safety regul ati ons were
i ncorporated by reference in Peabody's safety rul ebook, an
enpl oyee was accountabl e for understandi ng each and every
regul ation, including conmplying with the same. Such an
expl anation and rationale in defense of the violation is sinply
unacceptable. | amof the view that an operator, particularly one
the size of Peabody Coal Conpany, with all of its resources,
shoul d have taken the initiative to insure that its workforce
clearly understood its published safety belt rule. Only after the
fatality occurred, did Peabody see fit to publish a company
policy concerning the use of safety belts (Exh. P-8). The
menor andum of April 21, 1977, issued a day after the accident,
cites section 77.1710(g), conpany safety rule 105(i), and directs
each supervisor to contact each of his enployees and to read to
himthe following mne policy: "Any time an enpl oyee is
perform ng one's duties in an elevated work area and where a work
platformis not provided, a safety belt shall be worn and a
| anyard shall be utilized."

Respondent's argunments that M. Wods acted outside the
scope of his instructions and that in the opinion of severa
Wi t nesses presented in its behalf, a safety belt was not
necessary, are rejected and cannot serve as a basis for absol ving
respondent from any responsibility for the violation. Having

viewed the witnesses, listening to their testinony, and view ng
t he phot ographs of the 18-inch wi de gear housing in question
el evated sone 16 feet above the dragline floor, I am convinced

and | find that the area in question was, in fact, an area where
there was a danger of falling and that safety belts or lines were
required to be worn.

Wth regard to respondent’'s assertion that M. Wods was
acting outside the scope of his instructions, even if that were
true, it does not excuse the fact that he was not instructed to
wear a belt while on top of the gear housing. As pointed out by
petitioner, Pit Foreman Siegel indicated that had he known t hat
M. Wods was going to performwork on top of the gear housing,
he woul d have instructed himto wear a belt. On the facts
presented in this case, | can only conclude that M. Siege
shoul d have known fromthe situation presented that it was |likely
that M. Wods would again clinb up on the housing.
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As a matter of fact, that is precisely what happened in this
case, not only once, but at |east tw ce.

VWiile it may be true that M. Siegel cautioned the nmen to
"be careful,” he did not specifically instruct or caution them
with respect to the use of safety belts. Since it is clear that
the foreman and the nmen had earlier clinbed atop the gear housing
to inspect the damage wi thout wearing safety belts, the foreman
shoul d have known that it was likely that the nmen woul d again
climb up to effect repairs and he should be specifically
instructed themto use the safety belts provided. Al though M.
Siegel testified it did not occur to himto use safety belts
because he felt he had adequate footing and had used handhol ds to
reach the area atop the gear housing, it is clear to nme, as
i ndi cated above, that an 18-inch wi de area atop the gear housing
where nmen are standing and working, is an area where safety belts
shoul d be required to be worn.

Al though there is nerit to respondent’'s suggestion that the
guestion of when to or when not to wear a safety belt, is a
matter of individual conmon sense and judgnent, that proposition
assunes that all individuals working at the mne are endowed with
those attributes, and based on the fact that persons have been
known to be killed or seriously injured by failing to wear safety
belts or lines, | can only conclude that a mne operator nust be
hel d account abl e and responsible to sone degree for the
protection of those who | ack conmon sense and good judgment. This
can only be acconplished by forceful and neani ngful safety belt
and | anyard rules, policies, training prograns, and procedures.
On the basis of the evidence adduced in this proceeding, | cannot
concl ude that respondent's programin this regard was adequat e,
nor can | conclude that respondent’'s requirenents with respect to
the use of safety belts was clearly articulated to all enpl oyees
or enphasi zed or enforced with due diligence, and ny reasons in
this regard foll ow

M. Yockey testified that there is no consistency with
respect to the conpany safety belt rule, and that one supervisor
may desi gnate someone to wear a belt, while another would not. He
candidly admitted that he would wear a belt only if told to by
hi s supervisor, and he indicated that sone nmen wear belts and
others do not. The decision as to whether a belt should be worn
is left to the individual enployee. As M. Yockey indicated, if
the enployee is not afraid to clinb, he does not wear a belt; if
he fears clinbing, he does. M. Yockey observed individuals
wor ki ng on el evated cranes w thout wearing belts.

M. Stilwell, who was with M. Wods on top of the gear
housi ng when he fell, testified that he was standing directly
across from M. Wods when he fell to his death and he was not
wearing a safety belt and was not instructed to wear one. He had
gone up on the gear housing earlier with M. Wods and Forenen
Si egel, and no belts were worn by anyone. Since the accident, M.
Stilwell wears a belt only if specifically instructed to do so.
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Wth regard to any specific training concerning the use of safety
belts, M. Yockey testified that aside from di scussions as to how
to install a lanyard, he could recall no specific training in the
use of belts, although he did indicate that a belt is not a
conplicated piece of equipment. M. Stilwell said nothing about
any safety training in the use of belts, and it is clear that he
will only wear one if specifically required to do so,
notw t hstandi ng the fact that he wi tnessed one of his co-workers
get killed by not wearing a belt. M. Siegel said he probably
woul d have instructed M. Wods and M. Stilwell to wear belts
had he known they were going to clinb up on the gear housing to
perform work. However, he did not believe it necessary to so
instruct themwhen they all clinbed up to inspect the gear
housi ng, even though he saw fit to caution themas they were
clinmbing up. He al so endorsed the practice of permtting each
i ndi vidual to decide for hinself when to wear a safety belt, and
indicated that little has changed since the accident in question
and whil e occasional safety talks on safety belts are held, prior
to the accident, no specific safety talks on the use of safety
belts were conducted at the m ne. Assistant Safety Manager Cook
clinmbed on top of the gear housing after the fatal accident to
assi st Inspector Weatley in taking certain measurenents and he
was not wearing a safety belt (see Exhibit R5, a picture of M.
Cook on top of the gear housing). He did not wear a belt because
he did not believe he was in danger of falling, but he also
indicated that if he had to clinb up again, the question of
whet her he woul d wear a belt or not would depend on the kind of
work he had to perform

Al t hough M. Siegel and Safety Manager Thomas both al |l uded
to enpl oyee safety tal ks and exception reports, M. Siegel could
not recall the last tinme he had witten up an enpl oyee for
failing to wear a safety belt, and M. Thomas could not recal
specifically telling anyone to wear a safety belt, although he
stated he discussed it with men on the job sites. M. Thomas al so
indicated that few mne areas are posted with signs advising as
to the requirenent for using safety belts, and is unaware of any
speci fic conpany guidelines concerning when safety belts should
be worn.

Respondent cannot escape liability and accountability for
the failure of its enployees to wear safety belts where the
evi dence adduced indicates that it did not effectively and
forcefully enforce its safety rule in this regard. Respondent
cannot fail to promulgate a clear and concise safety rule
regardi ng the use of safety belts, fail to properly train and
supervise its enployees in their use, and then hide behind its
| ack of know edge concerni ng an enpl oyee's dangerous wor ki ng
practice. It seenms to nme that it should not be a difficult task
for m ne managenent to identify those areas in a mine where an
enpl oyee is normally and regularly expected to performcertain
job tasks and if that area is elevated to a degree where there is
danger of falling, a supervisor or foreman should see to it that
an enpl oyee has and wears a safety belt. In this case,
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while the dragline in question was equi pped with safety belts
stored in a barrell and clearly |abeled, three enpl oyees,
including a foreman, clinbed to the top of the gear housing, not
once, but twice, to inspect and then to performwork, and on
neither instance did any of themwear safety belts.

On the facts and evidence adduced in this proceeding, |I find
that respondent has failed to establish that at the time the
violation issued, it had a clear and understandabl e safety
requi renent designed to assure that all enployees wear safety
belts where there is a danger of falling, and that it enforced
such a requirenent with due diligence. To the contrary, | find
that respondent's purported safety belt rule as set forth in rule
105(i) and as interpreted and applied at the mne in question
failed to adequately informan enpl oyee of the requirenment for
wearing safety belts where there is a danger of falling. | also
find that the practice of permtting each enpl oyee to decide for
hi nsel f when to wear a belt, coupled wth sonewhat inconsistent
supervisory practices regarding the wearing of such belts and a
| ack of a regular and consistent conpany policy in this regard,
is an indication that respondent did not at that time, in fact,
have a safety system designed to assure that enpl oyees wear
safety belts where there was a danger of falling. Wile
respondent's overall safety program seens adequate on paper, as
attested to by the volum nous exhibits introduced in support of
its position, | sinply cannot find that its safety program net
the tests laid down in the North American Coal Corporation case
at the time the citation issued.

The prior Peabody case decided by ne on August 30, 1978,
concerned a driller hel per who | ost his balance while standing on
top of a cable reel of a drill rig, and sustained nultiple |leg
fractures when he caught his | eg between the cable and cabl e
reel. The evidence adduced in that proceedi ng established that
m ne managenment maintained a policy of requiring its enployees to
wear safety belts and that the policy was enforced with due
diligence. Further, the evidence established that Peabody
est abl i shed and conducted training and i nstructional prograns for
its enployees with regard to the use of safety belts, and had
taken di sciplinary action agai nst enpl oyees for violations of
conpany policy regarding the use of such belts. The evidence al so
establ i shed that the enpl oyee who was injured as a result of
failing to wear a belt which was provided him received such
i nstructions and was aware of conpany policy regarding the use of
safety belts. Further, it was established that the supervisor was
sone 3-1/2 mles fromthe accident scene when the man was
i njured, that when | ast observed by the supervisor the drill rig
was operating properly, and there was no indication that repairs
were needed or that a supervisor was required to be at the rig or
had reason to know that the driller hel per was on the rig w thout
a safety belt.

I find that the facts presented in this case are
di stingui shable fromthose presented in the prior Peabody case
whi ch | decided, and
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| believe it is clear fromthe discussion above with respect to
nmy findings and concl usions concerning this matter, that
respondent cannot avail itself of the North American decision
nor ny interpretation and application of that decision in the
prior Peabody case as a defense to the instant citation of
section 77.1710(g). | find that petitioner has established a
violation of section 77.1710(g) as charged, and respondent's
argunents to the contrary are rejected

Si ze of Business and the Effect of the Penalty on Respondent's
Ability to Continue in Business

The parties stipulated that respondent is a |large coal mne
operator and that any civil penalty assessed by ne in this matter
will not adversely affect its ability to continue in business,
and the stipulation is adopted as ny finding in this regard.

H story of Prior Violations

Al t hough petitioner does not discuss respondent's prior
history of violations in its posthearing brief, it did submt a
conputer printout for the Squaw Creek Mne reflecting a total of
45 paid violations for the period April 18, 1975, to April 18,
1977. One prior violation of section 77.7110(g) is noted as being
issued in a section 104(b) notice of July 28, 1975, for which an
assessnent of $94 was nade. In the circunstances, based on the
evi dence presented, | cannot conclude that the prior history for
the mne in question is significant and warrants any increased
civil penalty.

Negl i gence

Petitioner submts that the violation was caused by
respondent's negligence and | agree. Wiile the record in this
case indicates that M. Wods was an experienced and
consci enti ous worker with a good safety record, there is no
expl anation as to what caused himto | ose his balance and fall to
his death, nor is there any explanation as to why he would clinb
to the top of the gear housing w thout using a safety belt which
was provided. One witness speculated that he did so to "get the
job done," and he also stated that M. Wods clinbed to the top
of the gear housing contrary to instructions to "leave it al one"
because he was concerned and conscientious and wanted to see what
could be done to repair the danaged equi pnent. However, it is
al so clear that the foreman should have anticipated that M.
Wods and M. Stilwell would again clinb to the gear housing,
since they had done so earlier and did not wear belts, although
the foreman did caution the crewto be careful. In the
circunmstances, | find that the record supports a finding that
respondent failed to exercise reasonable care to prevent the
violation in that its supervisory personnel should have
specifically advised M. Wods to wear a belt which was provided
on the dragline while he was on top of the gear housing. Its
failure to do so, coupled with the failure of mne
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managenent to promul gate a clear and conci se safety rule
pertaining to the requirenents for the use of safety belts,
constitutes ordinary negligence.

Good Faith Conpliance

Respondent abated the violation by publishing a clear
statenment of conpany policy with regard to the wearing of safety
belts, instructing supervisory personnel to discuss the
requi renent with mne enployees. | find that respondent
denonstrated good faith conpliance in abating the citation

Gavity

It is clear fromthe evidence presented, that had M. Wods
worn a safety belt, he probably would not have sustained fata
injuries. Petitioner suggests that the violation was serious, and
I amin agreenent with that assessnent. In the circunstances here
presented where it is clear that a safety belt could possibly
have prevented the fatality, | can only conclude and find that
the viol ation was serious.

Penal ty Assessnent

Petitioner reconmends a civil penalty in the anount of
$2,000 for the violation of section 77.1710(g). Taking into
account the fact that safety belts were provided on the dragline
in aclearly | abel ed container, and given the fact that M. Wods
may have been instructed not to attenpt further repairs on the
machi ne, but did so anyway on his own, petitioner's recomended
penalty does not appear to be unusually | ow However, considering
the fact that in this case, several enployees clinbed to the top
of the gear housing w thout wearing safety belts and stood on an
18-inch wide area in full view of a foreman, and given the fact
that I have found respondent's safety belt requirenent to be
somewhat anemic, not only in terns of its being clearly
under stood, but also in terns of inconsistent enforcenment, |
bel i eve that a nore substantial penalty is warranted.

Accordi ngly, respondent's recommended civil penalty is rejected,
and | assess a penalty of $3,500 for the violation

Fact of Violation--30 CFR 77.1708

Petitioner asserts that while it has never contested the
fact that respondent has a witten safety programwhich is
distributed to its enployees, it was not in conpliance with
section 77.1708 on April 20, 1977, when |Inspector Weatl ey
checked the bulletin boards since he | ooked on the bulletin
boards in the change room shop, mne office, and on the
dragline, but was unable to | ocate any evidence of a posted
safety program Further, petitioner submits that respondent’'s
safety rules (Exh. R-9) are totally inadequate for the
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purpose of informng its enpl oyees when safety belts must be
worn. Citing the | anguage--"Safety belts and | anyards shall be
worn as designated"--petitioner asserts that this could indicate
to enpl oyees that belts need to be used only when specifically
required either by posted sign or by oral request froma foreman
Since all operators nmust conply with the regulations as a

m ni mum petitioner asserts further that the inadequacy of
respondent's safety rules cannot be corrected by nerely adopting
t he Federal regul ations.

Respondent asserts that petitioner has failed to establish a
vi ol ation of section 77.1708, and that even petitioner's evidence
supports a finding that respondent had a viable safety program
and that there was posting in numerous places of docunentary
safety procedures and precauti ons. Respondent points to the
testimony of UMM Local 1198 President Yockey in support of its
assertion that panphlets and books relating to safety procedures
had, in fact, been posted, and that while all of 19 or 20
bull etin boards throughout the mne did not always have materials
on them miners would fromtinme to tinme renove materials for
their owmn use. As to its safety program respondent asserts that
it has established procedures for taking corrective action
agai nst enpl oyees observed violating safety rules, that it had
hel d safety neetings with enpl oyees, had posted its safety rules
and panphl ets, conducted safety contacts with its enpl oyees,
reproduced and distributed safety regulations and rules, training
topi cs, nenoranduns, conducted safety audits and training, and,
in fact, had a conprehensive safety programw th instructions,
procedures and practices.

Respondent argues further that the evidence establishes that
t he i nspector conducted a nost superficial investigation when he
checked only three or four of the 19 or 20 mine bulletin boards
and that he admtted that the safety materials produced at the
hearing were new to himand that he had never seen them Under
the circunstances, respondent argues that petitioner has failed
to establish a violation of section 77.1708.

Di scussi on

I nspect or Wheatl ey gave two reasons for citing a violation
of section 77.1708. He believed that respondent’'s safety rule
regardi ng safety belts was not thorough, and he found that
respondent's safety rules and regul ati ons were not posted in
conspi cuous | ocations throughout the mne. In support of his
citation for failure to conspicuously post the safety rules, the
i nspector testified that he checked the bulletin boards near the
change house, the mne office, and the shop. He was not sure
about other bulletin boards and indicated that while he was
| ooki ng for sonmething that would suffice as a safety program
sinmply posting a copy of the "yell ow book"” (respondent's health
and safety rules, Exh. R 9) would not suffice to neet the
requi renents of section 77.1708. \When queried as to what would
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suffice, he indicated that further research would be required at
the particular mne in question

Section 77.1708 does not address itself to the quality of a
m ne operator's safety program The standard nmerely requires
three things, nanely, the establishnent and mai nt enance of a
safety program publication of the program i ncluding
distribution to the enpl oyees, and the posting of the programin
conspi cuous pl aces throughout the mne. Insofar as section
77.1708 is concerned, the fact that the inspector did not believe
the conpany safety rule pertaining to safety belts to be
thorough, is inmaterial. If MSHA desires to nonitor the quality
and adequacy of such training progranms, it should promul gate a
specific standard covering that nmatter. Here, the standard cited
speaks to the establishment of a program and the posting and
distribution of the programto m ne enpl oyees.

On the facts and evi dence adduced in this proceeding, it is
cl ear that respondent had established an el aborate safety and
health training program and the evidence and testinony produced
on this question attests to that fact. Petitioner concedes that
respondent has a witten overall safety program whi ch was
distributed to all enployees, and its evidence produced in
support of the cited violation has not convinced ne ot herw se.
The thrust of petitioner's case is its assertion that on Apri
20, 1977, the conpany safety programwas not posted on three or
four mne bulletin boards exam ned by the inspector

On the basis of the preponderance of the evidence adduced in
this proceeding, | conclude and find that petitioner has failed
to establish a violation of section 77.1708. Respondent presented
credi bl e evidence fromits w tnesses, including testinony by the
president of the local union who was called as petitioner's
wi tness, indicating that there are 19 to 20 bulletin boards
scattered throughout the mne and that safety materials and
panphl ets were, in fact, posted on these boards fromtine to
time, but that sone of the materials had been renoved. The fact
that the inspector found three or four boards with no materials
posted, is not persuasive, particularly in the circunstances here
presented where the inspector could not recall how many boards he
checked, and candidly admitted that he quite frankly did not know
what he was | ooking for in ternms of a safety program Here,
respondent fully met the first two requirenments of the standard
cited since the evidence supports a finding that it had
est abl i shed an ongoi ng safety program which had, in fact, been
published and distributed to enpl oyees. As for the conspicuous
posting of the programthroughout the mne, | have found that
petitioner has failed to establish that this was not done and the
basis for that finding is the cursory investigation conducted by
the i nspector covering three or four boards, the fact that he was
somewhat confused as to what he was | ooking for, and the fact
that respondent's evidence and testinony reflected that safety
materials were, in fact, posted on many, or at |east nore than
three or four bulletin boards.
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CORDER

In view of ny findings and concl usi ons nade with respect to
Citation No. 7-0021, April 20, 1977, 30 CFR 77.1710(9),
respondent is ORDERED to pay a civil penalty in the anount of
$3,500 within thirty (30) days of the date of this decision. Wth
regard to Citation No. 7-0022, April 20, 1977, 30 CFR 77.1708,
the petition for assessment of civil penalty, insofar as it seeks
a civil penalty assessnent for that alleged violation, is
DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



