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SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. BARB 78-653-P
PETI TI ONER A. O No. 15-05046-02031V
V. Al ston No. 3 Mne

PEABCODY CQOAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: John H O Donnell, Trial Attorney, Ofice of the
Solicitor, U S. Departnent of Labor, Arlington
Virginia, for the petitioner
Thomas F. Linn, Esquire, St. Louis, Mssouri, for
t he respondent.

Bef ore: Judge Koutras
Statement of the Proceedi ng

This is a civil penalty proceedi ng pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977,
initiated by the petitioner against the respondent on August 24,
1978, through the filing of a petition for assessnent of civil
penalty, seeking a civil penalty assessnent for three all eged
vi ol ati ons of the provisions of mandatory safety standards 30 CFR
75.400, 75.316, and 75.402, set forth in three orders issued by
Federal coal nine inspectors in April and May, 1977. Respondent
filed an answer and notice of contest on Septenber 7, 1978,
denying the allegations and requesting a hearing. A hearing was
held in Evansville, Indiana, on Decenber 12 and 13, 1978, and the
parties submtted posthearing proposed findings, conclusions, and
briefs, and the argunents set forth therein have been consi dered
by me in the course of this decision

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations, as alleged in the petition for
assessnment of civil penalty filed in this proceeding, and, if so,
(2) the appropriate civil
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penalty that should be assessed agai nst the respondent for the
al  eged viol ati ons, based upon the criteria set forth in section
110(i) of the Act. Additional issues raised by the parties are
identified and di sposed of in the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal Coal Mne Health and Safety Act of 1969, 30
U S.C. 0801 et seq., now the Federal Mne Safety and Heal th Act
of 1977.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Interim Comm ssion Rules, 29 CFR 2700.1 et seq., 43 Fed.
Reg. 10320-10327, March 10, 1978.

Sti pul ations
The parties stipulated to the foll ow ng:

1. The jursidiction of the petitioner and the presiding
Judge (Tr. 10).

2. Any civil penalty assessed by ne in this matter will not
adversely affect the respondent's ability to remain in business
(Tr. 10).

3. Respondent is a large coal mne operator, and the mne in
qguestion, in April 1977, was a |l arge mne producing 5,800 tons of
mar ket abl e coal daily, enploying 422 persons underground and 28
persons on the surface while operating 9 conventional units (Tr.
10, 14).

4. MBHA coal mine inspector Arthur L. Ridley was a duly
aut hori zed representative of the Secretary when he inspected the
mne on April 4, 1977, and is a qualified coal mne inspector
(Tr. 11).

Di scussi on

The petition for assessnment of civil penalties in this
docket seeks assessnent for three all eged violations, nanely:
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104(c)(2) Order No. 7-0145, 1 ALR April 4, 1977, 30 CFR 75. 400.
104(c)(2) Order No. 7-0215, 1 DLW May 24, 1977, 30 CFR 75. 316.
104(c)(2) Order No. 7-0233, 1 TM., May 20, 1977, 30 CFR 75. 402.

On notion by the petitioner, filed Cctober 11, 1978, and
granted by me on Cctober 13, 1978, Violation No. 7-0233, My 20,
1977, 30 CFR 75.402, was withdrawn. On notion by the petitioner
Violation No. 7-0215, May 24, 1977, 30 CFR 75.316, was settled by
the parties, and pursuant to Comm ssion Rule 29 CFR 2700. 27(d),
the settlenment was approved by ne after affording the parties an
opportunity to present argunents on the record in support of the
settlenent, and a discussion in this regard follows at the
concl usion of this decision.

Section 104(c)(2) Oder No. 7-0145, 1 ALR, issued on Apri
4, 1977, by Federal coal mne inspector Arthur L. Ridley,
charging a violation of 30 CFR 75.400, states as foll ows:

Loose coal and coal dust ranging in depths from4
inches to 30 inches in depth had been permtted to
accunul ate in the headi ngs and t hroughout the | ast open
crosscut of 7 roons along the return air side of the
5th east panel entries off the 1st north main entries
begi nning at a point approxi mately 1225 feet inby the
#6 entry of the last main north parallel entries and in
an inby direction for approximately 350 feet. There was
an estimated 20 tons of |oose coal and coal dust. Dust
sanmples 1, 2 & 3 were taken. Responsibility of Steve
McC oskey and Richard Berry section foremen.

Section 30 CFR 75.400 provides as follows: "Coal dust,
i ncluding float coal dust deposited on rock-dusted surfaces,
| oose coal, and other conbustible materials, shall be cleaned up
and not be permitted to accunulate in active workings, or on
el ectric equi pnent therein.”

Testinmony and Evi dence Adduced by the Petitioner

MSHA i nspector Arthur L. Ridley testified that he was
famliar with the subject mne which is located in GOnhio County,
Kent ucky, near Centertown. It is a relatively |large mne and
enpl oys 422 peopl e underground and 28 on the surface, and at the
time the violation issued, it was operating with nine
conventional units. On April 8, 1977, the daily production was
5,800 tons. A conventional mning systemis used in mning coal
and he gave a description of the mning procedure followed at the
m ne. He confirned that he issued section 104(c)(2) Oder of
Wthdrawal No. 1 ALR citing 30 CFR 75.400 (Exh. P-1) and served
it on M. Charles Short, the assistant nmine foreman (Tr. 9-17).
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Inspector Ridley testified he was at the mne to make a spot
i nspection, and while wal king through the return area on the unit
i n question, he was | ooking about and saw a consi derabl e darkness
whi ch caused himto investigate further. Upon further
i nvestigation, he found consi derabl e accunul ati ons of | oose coa
and coal dust that had been left in the headings of the roons. He
saw coal ranging from4 to 30 inches deep. He al so saw spotty
sections of coal in the second open crosscut al ong about room
Nos. 2, 3 and 4, and which was subsequently cl eaned up. The areas
i nvol ved were active workings. Wth regard to the width of the
accunul ati ons, there were places where it was rib to rib and
there were places where it was not. He stayed from4:30 a.m (the
time that he verbally issued the order of withdrawal) to 9 p. m
to make a determ nation as to how nuch coal was accunul ated, and
he estimated that he wote the order on the surface no later than
5 p.m The accunul ati on consisted of |oose coal and coal dust,
and he took sanples with a sieve, a brush, and a scoop across the
floor and in a depth of approximately 1 inch deep and sifted them
(Tr. 18-27). Inspector Ridley identified Exhibit P-3 as the
| aboratory analysis of the sanples he took to support his order
and he described the places where he took the sanples and the
met hod used in sanpling, and he indicated that the sanples were
taken fromthe accunul ati ons described by himin the order (Tr.
28-40).

Inspector Ridley testified that it was his opinion, based on
advancenent of the working faces, that the coal which had
accunul ated beyond the | ast roomthat had been worked out and the
anount of tine that it would have taken to produce the
advancenent, the accumrul ati ons cane from normal production and
had been in the mne in this condition for approximtely 16
production shifts, i. e., 8 working days. He indicated that he
had previously worked as an industrial engineer and expl ai ned how
he conputed the duration of the accunul ations. He stated that he
spoke with M. Short about the accunul ations and M. Short stated
that they had only existed for 1 or 2 days (Tr. 40-53).

I nspector Ridley believed that the accunul ati ons coul d have
been cl eaned up in about 4-1/2 hours using the equi pnent
avai | abl e, nanmely, scoops and shovels. The accumul ati ons were dry
and he identified the mne cleanup program (Exh. P-11). He
i ndi cated that he believed the operator violated paragraph (A) of
t he cl eanup pl an which requires cleanup of the face of working
pl aces. At the tinme coal was being produced, the area was, in
fact, the face of a working place. Failure to clean up was a
violation of the cleanup plan which requires that the ribs and
bott om be cl eaned as the face advances. In his opinion, the
cl eanup programwas not followed at the mne, and he found coa
as much as 30 feet deep in different |ocations across the 350
feet. It was obvious that there had been no serious attenpt by
the | oader to clean the rib floor (Tr. 53-60).

The nearest ignition point would have been on the working
section. The area had previously been bolted, and unless there is
evi dence of
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an adverse roof condition, it is possible to go back after an
area has been roof-bolted. Wekly checks are conducted in return
roomentries (in the return side of the mne where the air is
returning fromthe unit), in order to test for hazardous

condi tions. Checks are conducted of nethane, velocities of air,
and volunme of air, in order to determne that the air is
traveling with the proper push and velocity and any ot her
condition that mght exist in the mne. Al though he has
previously detected nethane in the mne, none has been detected
in the panel of the working faces in question. The working face
was approxi mately 400 to 450 feet fromthe area nearest to where
t he accunul ati on began. Assumi ng the coal accumnul ati ons were the
result of normal mning, there would be a tine when the coa
woul d be nearer the working face, since that was exactly where
m ni ng was bei ng done and equi pnent was bei ng operated. Certain
men are required to travel in this area at |east weekly, nanely,
a certified mne foreman exanm ner, and ot her enpl oyees may be in
the area for brief periods of tine, picking up materials (Tr.

60- 63) .

I nspector Ridley considered the condition which he observed
on April 4, 1977, to be serious, since in the event an ignition
shoul d occur in the panel, with the accunul ati on of dust and so
forth, it would propagate an expl osion and woul d i ncrease the
hazard i nvol ved, depending on where it occurred. He believes that
expl osi ves are conmonly kept at the mne in the return entries,
and that traveling at its normal course of velocity, return air
will not reach the face where the nen are presently working.

Per manent stoppings separate it fromthe fresh air and it goes
into the return. In his opinion, the operator should have known
of the condition since it is the general policy to maintain
ventilation across the |ast faces, and an attenpt had been nade
to open up the crosscut for ventilation and the section foreman
shoul d have been aware of the conditions (Tr. 63-66).

M. Ridley observed no rock dust in the area of the
accunul ati ons, and Foreman MO oskey offered no explanation as to
the accunul ations (Tr. 67). He abated the citation on April 4,
and he believed the operator nmade every reasonable effort to
renove the accunul ati ons as soon as possible. He observed part of
t he abatenent, and three nmen were used to clean up. The
accumul ations were renoved fromthe mne and the area was
rock-dusted (Tr. 68-73).

On cross-exam nation, M. Ridley testified that he took
sanples to within 30 to 50 feet of the face. He described the
sanmpl ing process, and indicated that he did not take a band or
par aneter sanple, but rather, took floor sanples. The areas he
cited had previously been rock-dusted to within 40 feet of the
face. However, production had ceased in those areas for sone 8
days and the areas where he found the accumrul ati ons were about
450 to 500 feet fromthe active faces. He described where he
travel ed on the day of the citation, indicated that he saw no
equi pnent, no nen, no power set-ups or



~33

equi prent running, and stated that he believed men woul d pass
through the area on a weekly basis rather than daily. The area
was not being preshifted daily, and while it had been worked out,
he did not consider it to be abandoned (Tr. 73-84).

M. Ridley stated that although it is common to have sone
sl oughing of ribs and top coal, in this instance, only a m nor
amount of the accunul ations resulted from such an occurrence. A
wor ki ng section consists of that area inby the tail piece of the
belt to the working face. The subject worked-out roons were not
|ocated within that area, that is, they were not between the
| oadi ng pl ace and the active face and therefore, this was not a
wor ki ng section. He did exam ne the weekly exam nati on book for
hazardous conditions, but it did not indicate the existence of
accunul ations (Tr. 84-88).

On the day that he issued the order, the mners who wanted
to reach the active working faces, did not have to go through the
area cited in the order. Due to the fact that the
battery-operated scoop had to pick up a | oad and then travel
about 500 feet in order to dunp it, the long traveling distance
was part of the reason that it took 4-1/2 hours to clean up the
area. Since there was no one in the area of the worked-out roons
at the tine he inspected it, and he had seen no evi dence of
peopl e being in that area, there was no one to withdraw fromt hat
i medi ate area. The nearest ignition point, which was the
expl osi ve storage area, was approximtely 250 to 300 feet away or
approxi mately 175 feet back fromthe working face in the room
neck of No. 6 entry, which is a return entry. The ultimte
ignition point, therefore, would be approximately 325 feet away
fromthe accunul ati ons. There woul d be occasions when it would be
unwi se to go into an abandoned area or an unworked area. It is a
reasonabl e assunption that the | onger a particul ar area renains
worked out and is not maintained for travel, the nore the chance
i ncreases that there would be a danger there (Tr. 90-95).

Al t hough there may have been rock dust in the area, it was
insufficient for himto detect it with his naked eye (Tr. 97).

On redirect exam nation, M. R dley testified that under the
definition which appears in 30 CFR 75.2(h), the area where he saw
the accumnul ati ons woul d not neet the definition of an abandoned
area because the particular area is required to be exam ned at
| east once weekly, is regularly traveled, and is required to be
ventilated (Tr. 97-99).

On recross-exanm nation, he testified that the area in which
the all eged accunul ati ons were found was ventil ated, but he did
not take an anenoneter reading or a snoke tube reading, nor did
he pick up any dust and drop it to watch the air nove the dust.
Despite the fact that he did not performsuch tests, he stil
mai ntai ned that the air
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was novi ng through the area and that there were no obstructions
to prevent ventilation. No report of the accunul ati ons had been
made. |If the area had been exam ned, then the accumul ations
shoul d have been noted in the books. However, he has no reason to
bel i eve that soneone may have intentionally disregarded the
accunul ations (Tr. 101).

In response to bench questions, he indicated that he
bel i eved the area had been ventil ated because on the day that the
violation issued, he had with himhis flanme safety |anp, which
i ndicated that there was a sufficient anmbunt of oxygen and/or
ventilation and that the area was therefore safe to travel or
work in. It is his opinion, if an area is traveled at |east once
a week, then it is an area regularly traveled for purposes of the
standard (Tr. 103-105). However, he conceded that a flane safety
| anp does not show air novenent, and he did not know for a fact
whet her or not the [ ast open crosscut in the worked-out roons was
wal ked or inspected (Tr. 106).

Respondent' s Testi nony and Evi dence

Steve M oskey, respondent's shift manager, testified that
he was aware of the order issued by Inspector Ridley on April 4,
1977, and he indicated that on that day, he was approached by
Charles Short, assistant mine foreman, and was told that a
wi t hdrawal order had been issued due to an accumnul ati on of coa
on the bottomand around the ribs of the No. 5 unit and that he
shoul d wi t hdraw his equi pmrent fromthe faces of his regular unit
and take every available nman that he had and go to the area and
commence procedures for correcting the problem He then went to
this area with his nen, who total ed approximately 11, including
the mechanic. Fromthe |ast open crosscut to where the coal had
been found, was approxinmately 500 to 600 feet. Prior to the
i ssuance of the order, no work had been done in that area on that
day, and when he arrived on the unit, he saw no evi dence of any
recent activity in the area. It took approximately 1-1/2 hour's
running tine with the scoop to nove the coal out, and the scoop
was used rather than the |oader, due to the fact of the distance
fromthe area (Tr. 110-114).

M. MO oskey identified Exhibit R-2 as copies of the
preshift reports covering the period March 17 to April 4, 1977,
and he indicated that the area in question was not preshifted at
anytime during this period of time, and as an expl anation he
stated that there were no men working in that area and to the
best of his know edge, no one woul d have any reason to go in the
area and work or performany duties of any kind. There is no | aw
that he is aware of that requires an inspection of that
particul ar area be conducted on a daily basis (Tr. 115-123). He
al so stated that the preshift reports do not show the presence of
any accumul ations, although it is normal and customary for
preshift mne examners to note the accumnul ati ons of hazardous
materials on their preshift reports. In his estimation, 5 to 7
t ons
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of coal had to be | oaded out of the area. The area had been

cl eaned, prior to his arrival, and he believed that sonme of the

| oose coal or |oose material could have been the result of
undercutting by a cutter operator or could have resulted from
weakened coal falling off the ribs onto the floor. It is also
possi bl e that some top coal could have broken | oose and
consequently fallen to the bottom and there also could have been
pl aces where the coal ribs had taken weight and some of them had
popped off to the mne floor (Tr. 124).

M. Md askey testified that abandoned worki ngs need not be
i nspected, and he identified Exhibit R 3 as weekly exam nation
reports of hazardous conditions of methane for the weeks of March
19, 26, 31, and April 2, all of which indicated no hazardous
conditions for the areas in question. He indicated that an active
working is one where nen are required to work or travel daily
(Tr. 125-127).

On cross-exam nation, M. MC askey testified that the area
cited by M. R dley had not as yet been seal ed, but that the No.
6 panel is presently sealed. He identified the ventilation plan
provi sion (Exhibit P-6) which provides for the pronpt sealing of
all abandoned areas. He believed an "abandoned area" was one
where regul ar work, such as extracting coal, is being perforned.
The area where the accunul ations were found is not his
responsibility, and M. Short is responsible for that area. He
i ndicated that he was called into the area by M. Short to
correct the problem of |oose coal and coal dust. He managed the
renoval of the material. It is possible that a small anount of
t he accumul ation could have resulted fromnormal mning
operations. He has seen sonme rashing or sloughing (i.e., material
that weathers and coal falls off in large lunps fromthe ribs) in
the unit that he was working on, up in the headings as well as in
the return roons. The [unps of coal that he observed on April 4,
1977, ranged in size fromfist-size to about half the size of a
basketbal | (Tr. 127-147).

On redirect exam nation, M. MC askey stated that he did
not believe the | aw required abandoned areas to be exam ned, and
he described the cleanup process. He stated that he did not
observe the area before the order was issued or before M. Ridley
arrived on the scene, but once there, he did not see any
accunul ati ons as deep as 30 inches as testified to by M. R dley.
In his view, an area was an "active working" only if soneone was
required to go there and performregular duties on a daily basis
(Tr. 148-157).

Inspector Ridley was called in rebuttal, and testified that
he had the mne ventilation plan with himwhen he cited the
violation, and he discussed the areas where he found the
accunul ations. He testified that while he noticed the begi nni ngs
of float coal accumul ations, they had not yet devel oped into a
violation, but he asked M. Short to include that condition in
the rock dusting which was done to abate the citation (Tr.
184-187).
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In response to further questions by respondent's counsel, M.
Ridl ey stated that he saw no activity in the area, and he
observed no evi dence that weekly exam nations had been conduct ed,
that is, he saw no tinmes, dates, or examiner's initials posted in
the area at that tine, but knows that they were being nade
thereafter in accordance with section 75.305 (Tr. 187-191).

Fi ndi ngs and Concl usi ons
Fact of Violation--30 CFR 75. 400

Section 30 CFR 75.400 provides that: "Coal dust, including
float coal dust deposted on rock-dusted surfaces, |oose coal, and
ot her conbustible materials, shall be cleaned up and not be
permtted to accunmulate in active workings, or on electric
equi prent therein.”

The term "active workings" is defined by 30 CFR 75.2(g)(4)
as: "[Alny place in a coal mne where mners are normally
required to work or travel."

Aside fromthe question of the presence of the cited
accunul ations, a threshold question to be decided is whether the
area cited by the inspector can be considered to be an "active
wor ki ng" within the meaning of the cited safety standard.

Respondent's Argunents

In its posthearing brief, respondent argues that the nine
area cited in the order in question was not an "active worKking"
wi thin the neaning of section 75.400, or as that termis defined
in 30 CFR 75.2(g)(4) ("any place in a coal mne where mners are
normally required to work or travel"). In support of this
argunent, respondent cites the testinmony of Inspector Ridley on
cross-exam nation indicating that the area was not an active
wor ki ng, thus contradicting his prior statenment that he believed
it was based on the fact that the area was required to be
preshifted once every 8 hours. Respondent points out that the
area had not been exam ned pursuant to section 75.303 since March
17, 1977, the last time a preshift exam nation was made in the
cited area, and asserts that on April 4, 1977, the area cited was
i nactive or abandoned in the sense that all work had been
conpleted in the area and there were no plans to return there to
continue further work. In support of this conclusion, respondent
cites the testinmony of the inspector that he saw no one in the
area, observed no power setups or equi prment, that the area had
been "worked out," that respondent was not required to inspect
the area during preshift exam nation, and that he did not
consider the area to be a working section. Finally, respondent
argues that the area cited was in a set of roons about 250 feet
fromthe return air course which was parallel to the [ast open
crossuct in which the alleged accumul ati ons were | ocated, that
fromthe return air course inby to the active
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wor ki ngs was at |east an additional 200 feet, and the weekly
exam nation for hazardous conditions made at the tinme the order
was cited did not include the area in question. In view of the
foregoi ng, respondent concludes that the area cited was not one
in which men were normally required to travel at the time the
order was issued.

Petitioner's Argunents

Petitioner argues that respondent's interpretation of the
term"active workings" as an area where mners are required to
work or travel daily is erroneous, that the word "normal ly" as
used in section 75.2(g)(4) is not anbiguous, and that the test
nmust be whether any mner nust normally anytime work or travel in
the area and, if so, the area is an active working.

Regardi ng respondent's attenpt to categorzie the area in
guesti on as an abandoned area, petitioner points out that the
area had not been sealed in accordance with the existing
ventilation plan requiring all abandoned areas to be seal ed
promptly. Since the area was unsealed at the tinme of the
i nspection, petitioner argues that it could not be deened, under
the ventilation plan, to be an abandoned area, and respondent's
definition of an abandoned area as one where no regul ar duties
such as extracting coal are any |longer perforned, is not a valid
definition. Further, petitioner cites the legislative history of
the 1969 Act where Congress expressed a concern for abandoned
m ne areas.

Petitioner agrees with the inspector's conclusion that the
area cited was not a working section as defined by section
75.2(9)(3), but points out that dd Ben Coal Conpany, 4 |IBNA 198
215 (1975), requires | oose coal to be kept free of active
wor ki ngs and did not rewite section 304(a) of the 1969 Act
(75.400), so far as to allow accunulations in all parts of a mne
but the working section. Further, while it is true that the area
in question did not require preshift or onshift exam nations, it
was required to be exam ned weekly under section 75.305.
Consequently, petitioner asserts that the inspector was correct
in finding that the area was an active working.

After full and careful consideration of the argunents
presented, | conclude that petitioner's argunents in support of
its position that the cited area in question was, in fact, an
"active working" within the scope of the neaning of section
75.400 is correct, and its argunments are adopted as ny findings
and conclusions on this issue, and respondent's argunments to the
contrary are rejected. The fact that the area cited had not been
preshifted pursuant to section 75.303, that work had been
conpl eted there, and respondent did not plan to return to the
area to continue further work, is not particularly rel evant.
Further, the fact that the inspector may have contradicted
hi nsel f when characterizing the area is of no particul ar
significance since the question of whether the area was, in fact,
an
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active working nmust necessarily be based on all of the evidence
and facts adduced. Here, it is clear that the area had not been
seal ed and abandoned pursuant to respondent's own ventilation
plan. Further, the area cited required weekly exam nations
pursuant to section 75.305. Consequently, it was an area where

m ners would normal ly be expected to work or travel when
conducti ng such exam nations. Further, as pointed out by
petitioner, the legislative history cited reflects that Congress
expressed a special interest in insuring that abandoned areas are
mai nt ai ned free of hazardous conditions. Wiile it is true that
the facts presented here do not support a finding that the area
cited was, in fact, abandoned, it cannot be said that Congress
ever envisioned a |l esser concern for a mne area which is clearly
an active working. Congress expressed that concern by enacting
section 304(a), the statutory provision requiring that active
wor ki ngs be kept free of accunul ations of conbustible materials.

In Kai ser Steel Corporation, 3 IBVA 489 (1974), NMsSHA
established that since an operator was required to inspect an air
return twice a day, that return was, in fact, an "active working"
subj ect to the requirenents of section 75.400. The former Board
of M ne Qperations Appeals reversed the judge's finding that NMSHA
had not proven the return air course was an "active worki ng"
within the definition of 30 CFR 72.2(g)(4). Likewise, in
M d- Conti nent Coal and Coke Conpany, 1 |IBMA 250 (1972), the Board
found that an entry was an "active working" and therefore subject
to the requirenents of section 75.400, since mners were required
to go into the entry for the purpose of inspecting a high-voltage
cable, and as to the mner that conducted this inspection, the
Board held that the accumul ati ons of coal dust in that entry
presented a potential hazard to himand that the entry in that
case was a place of normal work and travel.

In dd Ben Coal Conpany, 8 |IBMA 98, 84 |.D. 459, 1977-1978
OSHD par. 22,087 (1977), notion for reconsideration denied, 8
| BVA 196, 1977-1978 OSHD par. 22,328 (1977), it was held that the
presence of a deposit or accunul ation of coal dust or other
conbustible materials in active workings of a mne is not, by
itself, a violation.

In that case, the Board held that MSHA nust be able to
prove:

(1) that an accumul ati on of conbustible materi al
existed in the active workings, or on electrical
equi prent in active workings of a coal mne;

(2) that the coal mne operator was aware, or, by the
exerci se of due diligence and concern for the safety of
the m ners, should have been aware of the existence of
such accunul ati on; and
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(3) that the operator failed to clean up such accu-
mul ation, or failed to undertake to clean it up, within a
reasonable tinme after discovery, or, within a reasonabl e
time after discovery should have been made.

8 IBMA at 114-115.
As to the issue of "reasonable tine," the Board stat ed:

As nentioned in our discussion of the responsibilities
i nposed upon the coal mne operators, what constitutes
a "reasonable tinme" nust be determ ned on a
case-by-case evaluation of the urgency in terns of

i keli hood of the accunulation to contribute to a mne
fire or to propagate an explosion. This eval uati on may
wel | depend upon such factors as the mass, extent,
conbustibility, and volatility of the accumul ati on as
well as its proximty to an ignition source.

8 IBMA at 115.
The Board further stated:

Wth respect to the small, but inevitable aggregations
of combustible materials that accompany the ordinary,
routine or normal mning operation, it is our view that
t he mai ntenance of a regul ar cl eanup program which
woul d i ncorporate fromone cleanup after two or three
production shifts to several cleanups per production
shifts, depending upon the vol ume of production

i nvol ved, mght well satisfy the requirenments of the
standard. On the other hand, where an operator
encounters roof falls, or other out-of-the-ordinary
spills, we believe the operator is obliged to clean up
t he conbustibles pronptly upon discovery. Pronpt

cl eanup response to the unusual occurrences of
excessi ve accunul ati ons of conbustibles in a coal mne
may well be one of the nost crucial of all the
obligations inmposed by the Act upon a coal m ne
operator to protect the safety of the m ners.

Based on the preponderance of the credible evidence adduced
in this proceeding, | conclude and find that petitioner has
established a violation of section 75.400 as charged by the
i nspector in his order, and that its evidence in support of the
viol ation nore than adequately neets the tests set down in the
A d Ben case. Aside froma dispute as to the actual weight of the
total accumul ati ons eventually cl eaned up and renoved fromthe
m ne once the order issued, | cannot conclude that the respondent
has rebutted the inspector's findings concerning the presence of
the cited accunul ations. The inspector’'s order describes the
extent and location of the accunulations, and I find his
testinmony in support of his order
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to be credible. The inspector testified that the | oose coal cane
fromprior normal operations, and fromthe di stance which the

m ni ng cycle and face area had been advanced, he estimated that

it had existed for approxi mately 8 working days, or 16 working
shifts. Al though one of respondent's w tnesses suggested that the
accunul ati ons may have resulted fromweakened ribs falling to the
floor after the area had been worked out, he candidly admtted
that it was just as likely that sone of the accunul ations coul d
have resulted fromnormal mining operations. Further, mne
managenent advi sed the inspector that the accunul ati ons had
existed for 1 or 2 days, and the shift manager was inforned that

t he accumul ations were present and should be cl eaned up on the
very day of the inspection. In the circunstances, | conclude and
find that petitioner has established that | oose coal and coa

dust existed as described in the order and that respodnent failed
to clean themup within a reasonable tinme after they should have
been di scovered.

During the course of the hearing, respondent’'s counsel took
issue with the | aboratory anal yses report concerning the
i nconmbusti bl e content of the sanples collected by the inspector
to support his order. The report was received over counsel's
objections, and that ruling is hereby reaffirmed. The testinony
of the inspector reflects that he followed the proper procedure
in taking his sanples, and respondent has failed to rebut that
testinmony or the information resulting fromthe | aboratory
analyses. | find that the action taken by the inspector regarding
t he sanpling supports the conditions cited. See Co-op M ning
Conmpany, 3 IBMA 533 (1974); Coal Processing Corporation, 2 |IBVA
336 (1973); Consolidation Coal Corporation, 4 |IBVMA 255 (1975).

Si ze of Business and Effect of Penalty Assessnent on the
Respondent's Ability to Remain in Business

The parties have stipulated that the respondent is a |arge
coal mne operator and that any civil penalty assessed by nme in
this matter will not adversely affect its ability to remain in
busi ness, and | adopt these stipulations as ny findings in this
regard.

Negl i gence

I find that the evidence adduced supports a finding that the
respondent failed to exercise reasonable care to prevent the
accunul ati ons of coal and coal dust in the areas cited by the
i nspector, and that this failure on respondent's part constitutes
ordi nary negligence. The inspector's testinony regarding the
duration of the existence of the accunul ations is credible,
respondent's own witness adnmitted that they existed for at |east
2 days, and it is clear to ne that they shoul d have been
di scovered and cl eaned up earlier
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Gavity

The evi dence adduced reflects that the accunulations in
guestion were approximately 400 feet fromthe working face where
m ni ng was taking place, and the belts were 350 feet away. The
nearest ignition source was a storage area for explosives |ocated
in the roomneck of the No. 6 entry some 200 to 250 feet away.
The cited area was being ventilated, and since the inspector saw
no tracks there, I have to assune that no equi pnent was operated
in the area. Although petitioner's brief, at pages 5 and 6, nake
reference to the presence of "float coal dust,” the citation as
i ssued makes no such reference, the inspector did not believe the
presence of "float coal dust” was a violation, and he indicated
that he used a 20-nmesh screen to take his sanples. Since float
coal dust, as defined by section 75.400-1(b), is dust that can
pass through a 200-nmesh screen, | cannot conclude that the
evi dence supports any finding that float coal was present.

The inspector found the accumnul ati ons sone 200 feet fromthe
return air course in whch he was wal ki ng. However, he indicated
that he saw no one in the area, there were no power setups or
equi prent present, and he considered the area to have been
"worked out" and not a "working section.” Thus, it would appear
that the area, by definition of "working section"” as found in
section 75.2(g)(3), was outby the |oading point and working faces
where normal mning activities took place, and there is no
evi dence that any mning activity was taking place in the cited
ar ea.

Based on the foregoing facts and circunstances which
prevailed at the time the citation issued, | cannot concl ude that
the conditions cited were grave or posed a serious threat to the
safety of mners, notw thstanding the inspector's belief that the
vi ol ati on was serious because the accumul ati on coul d propagate an
ignition or explosion. I find that the evidence presented sinply
cannot support that conclusion. Any potential ignition sources
were far renmoved fromthe accumul ati ons, and petitioner obviously
concurs in this evaluation of the totality of the situation since
at page 14 it argues that the actual hazard and concern was the
expl osi ves stored sone 200 to 250 feet away. Lacking any ready
ignition sources, | fail to understand how the expl osives,
standi ng al one, posed any real threat. Further, there is no
evi dence that the storage of the explosives was not in conpliance
wi th any other standards or procedures, nor is there any evidence
that the expl osives were subjected to any hazardous conditions.
In the circunstances, the inspector's finding that the violation
was serious is rejected, and | conclude that it was not.

H story of Prior Violations
Petitioner introduced a conputer printout of the prior

history of violations pertaining to the Alston No. 2 Mne (Exh.
P-10). That
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history reflects a total of 712 paid violations for that nine
during the period January 1, 1970, to April 4, 1977. During that
same period of time, the printout reflects 71 violations of the
provi sions of section 75.400. No evidence was produced wth
respect to respondent’'s overall prior history of violations, and
my findings on this issue are therefore limted to the prior
history of the mne in question as reflected in the printout.
Based on the overall history of the m ne enconpassing a 7-year
peri od for which an average of sone 100 citations yearly were
assessed and paid, and taking into account the size of the nine

I cannot conclude that the history of prior violations is
significantly large. However, with respect to respondent’'s prior
track record concerning citations for section 75.400, | find that
it is not good, and that it appears that coal and coal dust
accunul ation violations at the m ne have been consistently
occurring. It seens clear that in enacting the civil penalty
provi sions of section 109 of the 1969 Act, now section 110(i) of
the 1977 Act, Congress intended that a penalty assessed pursuant
to section 109 of the Act should be calculated to deter simlar
future violations and to induce conpliance. Robert G Lawson Coa
Conmpany, 1 IBMA 115, 117, 79 |.D. 657, 1971-1973 OSHD par. 15, 374
(1972). Further, it has al so been held that repeated violations
justify a higher penalty than theretofore assessed as a nethod of
deterring future violations of the sanme standard. A d Ben Coa
Conpany, 4 IBVA 198, 82 |.D. 264, 1974-1975 OSHD par. 19, 723
(1975). Accordingly, | have taken this into account in the civil
penalty assessnment nmade by nme in this matter

Wth regard to the matter concerning the corporate changes
whi ch t ook place concerning Kennecott Copper's sale of stock to
t he Peabody Hol di ng Conpany, and the effect of that transaction
on the respondent's prior history of violations, petitioner
points out that the arguments advanced by respondent in this
regard are inappropriate in this proceedi ng because the violation
took place on April 4, 1977, prior to the stock transfer of July
1, 1977. In this regard, | take note of the fact that this issue
was raised by the respondent in a recent proceedi ng, MSHA v.
Peabody Coal Conpany, BARB 78-606-P, decided by nme on March 26,
1979. In that case, | rejected the defense advanced by the
respondent, and to the extent that it is reasserted in this
proceeding, it is |ikew se rejected, and ny findings and
concl usi ons previously made on that issue are herein incorporated
by reference.

Penal ty Assessnent

Petitioner asserts that a civil penalty in the anount of
$5,000 is reasonable for the violation. Taking into account the
prior history of section 75.400 violations at the mne, the size
of the respondent, and the fact that the cited accunul ati ons
exi sted over a long period of time w thout being cleaned up
petitioner's recomendati on does not appear to be totally
excessi ve. However, considering ny gravity findings, and the fact
that the conditions were cleaned
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up pronptly once the order issued, | believe that a civil penalty
of $4,000 is warranted, and that this should pronpt m ne
managenent to give nore attention to the requirenments of section
75. 400.

Proposed Settl enent

Wth regard to section 104(c)(2) Order of Wthdrawal No. 1
DLW (7-215), May 24, 1977, citing 30 CFR 75.316, the parties
proposed a settlenment in the amount of $2,500. Petitioner's
Assessment Office reconmended a civil penalty of $5,000 for this
violation. Argunments in support of the proposed assessnment were
presented on the record and petitioner argued that while the
vi ol ati on was serious, the Assessment O fice's finding that "a
shift of the roof or ribs could occur and cause a roof fall which
inthe return air would not be separated fromthe belt entry in
such a manner as to seriously jeopardize the health and safety of
the workmen in the section"” is "nonsense" since the ventilation
plan permts the brattice curtain to be hung on a very |ight wood
frame and if the roof fell on such a franme, it would smash the
franme just as nuch as if the frane were hung on the unauthorized
two boards which were, in fact, used by the operator when the
i nspector observed it. After consulting with the inspector who
i ssued the order, and who was present in the hearing room and
agreed that the Assessnent Ofice was m staken as to the facts
when it proposed its assessnment, petitioner's counsel asserted
that the ventilation was not affected by the inproperly hung
curtain. Under the circunstances, this fact, coupled with the
m st aken eval uation of the gravity presented by the conditions
cited, and the fact that the condition was abated the sane day
the order issued, counsel asserted that petitioner considers
$2,500 to be an appropriate civil penalty for the violation and
respondent stipul ated that payment in that anount woul d be nade
(Tr. 4-8).

In view of the foregoing, |I find and concl ude that the
proposed settlenent should be approved, and pursuant to
Conmmi ssion rule 29 CFR 2700.27(d), it is ordered that the
settl enent reached by the parties be approved.

ORDER

In view of the aforesaid findings and concl usi ons nade in
this proceeding, including the approval of the proposed
settl enent proposed by the parties, IT IS ORDERED

1. Respondent shall pay a civil penalty in the anount of
$4,000 for a violation of section 75.400, as set forth in
Citation No. 7-0145, April 4, 1977, paynment to be made within
thirty (30) days of the date of this decision
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2. Respondent shall pay a civil penalty in the anmount of $2,500
for a violation of section 75.316, as set forth in Ctation No.
7-0125, May 24, 1977, within thirty (30) days of the date of this
deci si on.

Ceorge A. Koutras
Admi ni strative Law Judge



