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MSHA' s Petitions for Assessnment of Civil Penalty were filed on
April 18, 1978, in Docket Nos. HOPE 78-315-P through HOPE
78-317-P and each of those Petitions seeks assessnment of a civil
penalty for one alleged violation of the nandatory health and
safety standards. The Petition in Docket No. HOPE 78-415-P was
filed on May 19, 1978, and seeks assessnment of a civil penalty
for one alleged violation. The remaining eight Petitions in
Docket Nos. HOPE 78-559-P t hrough HOPE 78-566-P were all filed on
June 27, 1978, and seek assessnent of a civil penalty for one
all eged violation with the exception of the Petitions in Docket
Nos. HOPE 78-562-P and HOPE 78-565-P which seek assessnent of
civil penalties for four and three violations, respectively.

| ssues

The issues raised by the 12 Petitions for Assessnent of
Cvil Penalty are whether 17 violations of the mandatory heal th
and safety standards occurred and, if so, what nonetary penalties
shoul d be assessed.

At the conclusion of the hearing on Decenber 8, 1978,
counsel for both petitioner and respondent stated that they woul d
wai ve the opportunity for filing posthearing briefs (Tr. 628).

CGeneral Consi derati ons

Section 110(i) of the Act provides that civil penalties
shal | be assessed after giving consideration to six criteria.
Four of those six factors may usually be given a genera
eval uation, while the remaining two, nanmely, the gravity of the
vi ol ati on and whet her the operator was negligent, should be
consi dered specifically in review ng the evidence introduced with
respect to each violation. The criteria which may be given a
general review will be evaluated first.

H story of previous violations

Counsel for MSHA introduced as Exhibit G2, a 130-page
conmputer printout listing alleged violations for which respondent
has previously paid civil penalties. Exhibit G2 is arranged so
that previous violations are |listed under the specific mne where
the all eged violations occurred. The 12 Petitions for Assessnent
of Gvil Penalty pertain to five different mnes and to one
preparation plant. Additionally, although the 12 Petitions allege
a total of 17 different violations of the mandatory heal th and
safety standards, 11 of the alleged violations relate to
repetitious violations of the same standard. The result is that
the 17 alleged violations pertain to 10 different sections of the
regul ations. O the 10 different sections, respondent has
violated all but sections 75.1103-4 and 77.205 on at |east one
prior occasion.
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| have consistently applied the criterion of history of previous
violations by increasing a penalty otherw se assessable for a
gi ven viol ation under the other five criteria when there was
evidence in the record to show that respondent had viol ated the
same section of the regulations on a prior occasion. Therefore,
when penalties are hereinafter assessed, | shall give specific
consideration to the criterion of history of previous violations
each tinme that a penalty is assessed and the penalty otherw se
assessable will be increased to the extent that respondent's
hi story of previous violations warrants an increase.

Appropriateness of penalty to size of operator's business

Exhibit G 1 was submitted by counsel for MSHA. That exhi bit
lists the m nes which are under the control of respondent and the
annual tonnage attributable to those mnes. Counsel for
respondent stated that the data shown in Exhibit G1 were
sonmewhat inaccurate and Exhibit G 1 was received in evidence
subj ect to respondent's right to submt proposed corrections to
that exhibit (Tr. 616). Those corrections were submtted on
Decenmber 13, 1978, and counsel for MSHA has filed no objections
to the corrections subnmitted by respondent. Therefore, | am
accepting the proposed changes submtted by respondent as the
correct tonnages produced by respondent for the years 1976 and
1977.

Respondent' s adm nistrative superintendent testified as to
the daily production figures for nine of the 11 mnes |listed on
Exhi bit G 1, but one of those mines (Lundale No. 1) is no |onger
owned by respondent (Tr. 602). The renaining eight m nes produced
a total of 6,659 tons per day in 1977. (FOOINOTE 1) The total annua
production for all mnes under respondent's control anounted to
1,638,312 tons in 1976 and 1,369,532 tons in 1977. Respondent has
approxi mately 990 enpl oyees of whom 860 are union mners and 130
are nmanagenent personnel (Tr. 603).

On the basis of the foregoing information, | find that
respondent is a |large operator and that any civil penalties which
may herei nafter be assessed should be in an upper range of
magni tude to the extent that they are determned by the criterion
of the size of respondent's business.
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Ef fect of penalties on operator's ability to continue in business

Counsel for respondent did not present any evidence at the
hearing with respect to respondent’'s financial condition. In
Buffalo M ning Co., 2 IBMA 226 (1973), and in Associ ated
Drilling, Inc., 3 IBMVA 164 (1974), the former Board of M ne
Operations Appeals held that when a respondent fails to present
any evidence concerning its financial condition, a judge may
presune that paynment of penalties would not cause respondent to
di scontinue in business. In the absence of any specific evidence
to the contrary, | find that paynent of penalties in the anounts
herei nafter assessed will not cause respondent to discontinue in
busi ness.

Good faith effort to achieve rapid conpliance

Wth respect to 12 of the 17 violations alleged in this
proceedi ng, counsel for MSHA either stipulated to the operator's
good faith effort to achieve rapid conpliance or the inspectors
testified that there was good faith conpliance (Tr. 56; 83; 126;
161; 189; 263; 349; 375; 382; 517; and 617). As to the renaining
five alleged violations, | find that the orders or notices of
term nati on show t hat respondent made a good faith effort to
achi eve rapid conpliance after receiving notification that the
al l eged violations existed (Exhs. G 13; G 20; G41; G 43; and
G 46). Therefore, when violations are hereinafter found to have
occurred so that penalties have to be assessed, respondent will
be given full credit for having denonstrated a good faith effort
to achieve rapid conpliance.

Consi derati on of Remai ni ng Factors

As indicated above, two of the six criteria set forth in
section 110(i) of the 1977 Act, that is, gravity of the
vi ol ati ons and whet her the operator was negligent, must be
specifically considered in review ng the evidence presented by
MSHA and respondent with respect to each violation. Wen
vi ol ations are hereinafter found to have occurred, findings as to
gravity and negligence will be made and penalties will be
assessed accordingly.

Docket No. HOPE 78-315-P (4-H UG M ne)
Notice No. 1 DTN (6-39) 11/30/76 O75.400 (Exhibit G 3)

Fi ndi ngs. Section 75.400 requires that coal dust, including
float coal dust deposited on rock-dusted surfaces, |oose coal
and ot her conbustibles be cl eaned up and not be permtted to
accunul ate in active workings or on electric equipnent.
Respondent viol ated section 75.400 because | oose coal, coal dust,
and fl oat coal dust had accumul ated up to 14 inches deep al ong
the 4 road conveyor belt entry beginning at the surface of the
m ne and extending inby for a
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di stance of 1,700 feet to the No. 63 road conveyor drive.
Additionally, | oose coal had been allowed to accumul ate as hi gh
as a person's hips in piles of from3 to 5 tons at approximtely
five locations where conveyor belt tail pieces had existed prior
to novenment of the belt conveyors to keep up with the advancenent
of the face areas (Exh. G 3; Tr. 37-42; 59-60). The accunul ati ons
were noderately serious because there were sone pl aces where coa
accunul ati ons had risen high enough to push the belt up off the
bottomrollers so as to cause the belt to drag in the | oose coal
The friction resulting fromthe belt dragging in coal mght have
produced enough heat to have caused a fire along the beltline.

Al t hough electric wires supplied power to the belt drives, the

i nspector saw no "active" ignition sources which nade hi mthink
that there was any |ikelihood that an i mediate fire would occur
(Tr. 44-48). Respondent was negligent for allow ng the

accunul ations to formalong the 4 road conveyor belt because the
superintendent of the 4-H M ne knew that the accumnul ati ons

exi sted, but he said that he could not get the mners to shovel
in that unconfortably cold portion of the m ne. The inspector
said that the 4 road conveyor belt was so close to the outside of
the mine that the coal which fell fromthe belt was frozen each
day as it accunulated (Tr. 37; 41-46). Respondent was grossly
negligent for failing to clean up the hip-deep accumul ations

whi ch had been left each tinme the belt tail piece was advanced to
a new position into the mne (Tr. 36; 42).

Di scussion. In the findings given above, | have indicated
that the inspector's testinmony was sufficiently detailed to
support findings that coal accumnul ati ons existed along the 4 road
conveyor belt and at the sites where belts had been advanced.
Additionally, the inspector's notice of violation (Exhibit G 3)
al | eged that accunul ations existed along the 63, 73, 73B, and 73C
road conveyor belts for distances of 600, 1,900, 2,800, and 500
feet, respectively. The inspector, however, had no specific
recol lection as to the nature of the alleged accunul ati ons except
for those which have been found to have exi sted along the 4 road
conveyor belt (Tr. 41). Al though the inspector said that he woul d
not have cited the accunul ati ons al ong the ot her conveyor belts
if they had not existed (Tr. 58), the forner Board of M ne
Qperations Appeals held in Bishop Coal Co., 4 IBVMA 52 (1975),
that an inspector's statement to the effect that he had no doubt
but that he had observed coal accunul ations is not probative
enough as to depth of the accunul ations or the extent of the
accunul ati ons' conbustibility to support a finding that the
accumul ations had occurred. Likew se, the Board held in Arnto
Steel Corp., 2 IBMA 359 (1973), that an inspector’'s statenent
that it was his unvarying practice to issue notices of violation
when coal accumul ati ons are deeper than 1-1/2 inches, was not
evi dence showi ng the actual depth of the accumulations cited and
did not permt anyone to nake a finding as to the existence of
the accunul ati ons or the seriousness of such accunul ations. For
t he foregoi ng reasons, the evidence does not pernmt nme to find
that coal accunul ations were proven to have existed along the 63,
73, 73B, and 73C road conveyor belts.
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The inspector's testinmony as to the accunul ations along the 4
road conveyor belt and at the sites where the belt had been
advanced was sufficiently detailed to prove that the
accunul ati ons exi sted under the forner Board's holding in Ad Ben
Coal Co., 8 IBMA 98 (1977), because the evidence shows that those
accunul ati ons had existed | ong enough for the | oose coal and coa
dust beneath the conveyor belt to freeze over a period of days as
| ayer after |ayer of |oose coal fell fromthe belt. The m ne
superintendent was aware of the accumul ati ons and stated that it
was difficult to get the | oose coal cleaned up because the mners
were unwilling to work in the cold | ong enough to clean up the
| oose coal accunul ations. Nevertheless, after the inspector's
noti ce was issued, the superintendent was able to get all of the
frozen coal renoved fromthe 4 road conveyor belt entry.
Therefore, the evidence shows that the | oose coal accunul ations
had exi sted | ong enough to support a finding that the operator
was aware of the accunul ations and was permtting themto occur
(Tr. 37-39; 46; 67). The evidence also supports a finding that
the piles of |oose coal which existed where tail pi eces had been
advanced had been left there over a long period. of tine.
Consequently, the operator was aware of those accumul ati ons and
was permitting themto occur (Tr. 42-43; 59-60).

Concl usi ons. The inspector's testinony fails to show t hat
the coal accunul ations constituted a serious hazard. The
accumul ati ons were not continuous fromthe surface of the mne to
the tail piece. O the 1,700 feet of coal accunul ations al ong the
4 road belt conveyor, about 1,200 feet were in a frozen condition
whi ch woul d have reduced their conmbustibility (Tr. 32). The
i nspector saw no active electrical ignition sources and did not
seemto think that the places where the belt was "scooting in
coal " were sources of friction which were hazardous (Tr. 44;

48- 49) .

On the other hand, there was a high degree of negligence in
the operator's permtting the coal to accunulate along the 4 road
conveyor belt and there was an even hi gher degree of negligence
in respondent's failure to clean up around the tail pi eces before
the belts were advanced. Such isolated piles of coal did not
create particularly hazardous accumnul ati ons fromthe standpoi nt
of propagation of any fire or explosion that m ght have occurred,
but the piles were left on each side of the belt as it was
advanced and did create a lingering obstruction and potenti al
hazard in the vicinity of the belt conveyors (Tr. 42).

Consi dering that respondent is a |arge operator, that there was
good faith conpliance, that payment of penalties will not cause
respondent to discontinue in business, that the violation was
noderately serious, and that there was a hi gh degree of
negligence, a penalty of $500 will be assessed for this violation
of section 75.400.

Exhibit G2 indicates that 14 prior violations of section
75.400 occurred at respondent’'s No. 4-H Mne from 1970 t hr ough
May of 1976.
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No violations occurred in either 1973 or 1974 and no nore than
two violations of section 75.400 occurred in any year except for
1972 when six violations occurred. Respondent should increase its
efforts to have additional years in which no violations of
section 75.400 occur. Neverthel ess, respondent’'s apparent efforts
to reduce the nunber of violations of section 75.400 at its No.
4-H M ne warrants only a small increase in the penalty otherw se
assessabl e under the other five criteria. Therefore, the penalty
of $500 will be increased by $50 to $550 because of respondent's
relatively favorable history of previous violations.

Docket No. HOPE 78-561-P (4-H UG M ne)
Oder No. 1 JCH (7-8) 5/13/77 075.400 (Exhibit G 12)

Fi ndi ngs. Section 75.400 requires that coal dust, including
float coal dust deposited on rock-dusted surfaces, |oose coal
and ot her conbustibles be cl eaned up and not be permtted to
accunul ate in active workings or on electric equipnent.
Respondent vi ol ated section 75.400 because float coal dust was
permtted to accumul ate over previously rock-dusted areas al ong
the No. 73-B belt conveyor entry and connecting crosscuts to a
depth of fromO to 1/8 of an inch beginning at the tail roller
and extending outby to the conveyor belt drive for a distance of
2,800 feet. The majority of the float coal dust was on the nine
floor on the nontravel ed side of the belt conveyor and in the
connecting entries where pernmanent stoppings had been constructed
on each side of the belt entry (Tr. 113). The violation was only
noderately serious because in some places the float coal dust was
thin enough to have prevented the propagati on of an expl osi on and
if the entire entry had been as effectively rock dusted as it was
in such places, the inspector would not have cited the operator
for a violation of section 75.400. Respondent was extrenely
negligent for allowing the float coal dust to accumul ate because
the m ne superintendent knew that the condition existed but had
del ayed having the float coal dust cleaned up and an additiona
| ayer of rock dust applied (Tr. 106). Power control wires were
| ocated at the belt head. Wiile such wires constituted a possible
ignition hazard, the inspector saw no specific ignition points
because all the wires appeared to be in good condition (Tr. 104;
111).

Concl usi ons. The evi dence supports a finding that respondent
was aware of the float coal dust accunul ations described in the
i nspector's order (Exh. G 12), but failed to have the fl oat coa
dust cl eaned up before it was observed by the inspector
Therefore, the violation was proved within the holding of the
Board in the A d Ben case, supra. In assessing a penalty, it mnust
be borne in mnd that the violation was only noderately serious
because there were no known ignition sources and because the
accunul ati ons were not so continuous as to have propagated an
expl osi on t hroughout the 2, 800-f oot
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expanse of the belt conveyor entry. There was a hi gh degree of
negligence in that the m ne superintendent was aware of the bl ack
condition developing in the 73-B belt conveyor entry, but failed
to take action to aneliorate that condition until the inspector
wote Oder No. 1 JCH This accunul ation, however, was nore
serious than the previous violation of section 75.400 because
none of the accunulations in this instance were wet and frozen as
was the case in the prior violation, and this violation involved
an accunul ati on which extended for a distance of 2,800 feet as
conpared with the expanse of 1,700 feet involved in the prior
violation. Therefore, a penalty of $800 will be assessed for this
violation of section 75.400.

Respondent's history of previous violations now includes the
precedi ng violation of section 75.400 which occurred on Novenber
30, 1976. That violation increased the nunber of violations of
section 75.400 which occurred in 1976 to three violations. The
data in Exhibit G2 thus show that respondent's trend in
viol ating section 75.400 has deteriorated fromno violations in
1973 and 1974, to two violations in 1975 and three violations in
1976. The penalty of $800 assessed for this violation should,
therefore, be increased by $150 to $950 in order to inpress on
respondent the inportance of augmenting its efforts to reduce the
nunber of violations of section 75.400 which are occurring at the
4-H M ne.

Docket No. HOPE 78-560 (4-H UG M ne)
Order No. 1 DPC (7-35) 8/4/77 075.200 (Exhibit G 44)

Fi ndi ngs. Section 75.200 requires each operator of a coa
mne to submt a roof-control plan suitable to the roof
conditions and m ning system of each coal mne. Respondent's
roof -control plan provided that in the rehabilitation of
roof-fall areas, respondent would install tenporary supports as
cl eanup and roof-bolting operati ons advanced. Additionally, the
roof -control plan specified that no operator of a machi ne woul d
advance the controls of the machi ne beyond permanent roof
support. Respondent violated both of the aforenentioned
provisions of its roof-control plan by having cleaned up a roof
fall without having installed tenporary supports and by having
advanced the controls of a | oadi ng nachi ne beyond per nmanent
supports for a distance of from3 to 7 feet (Tr. 425-430). The
vi ol ati on was very serious because rocks were still hanging in
the cavity left by a fall of rock measuring approximtely 6 feet
in thickness. The violation was serious al so because respondent's
No. 4-H M ne has a generally poor roof condition (Tr. 431-432).

Respondent was extrenely negligent in allow ng the violation
to occur because a strike was in progress at the time the
violation was cited and five section forenmen had done the
cl eaning up of the rock fall w thout using tenporary supports.
Additionally, the mne foreman was present in the vicinity at the
time the inspector observed
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a section foreman renoving a bolting machine fromthe fall area.
The section foreman agreed that he had just finished installing
four roof bolts in the fall area. At the tinme the roof bolts were
installed, the inspector could find no tinbers of a | ength which
coul d have been used as tenporary supports at the time the roof
bolts were installed (Tr. 434). The inspector observed three
headers about 20 feet in length lying along the rib in the fal
area, but the height of the mine in the fall area was 11 feet and
t he 20-foot headers could not have been used as tenporary
supports (Tr. 428-429).

Di scussi on. The superintendent of the 4-H Mne testified on
behal f of respondent with respect to Order No. 1 DPC. The
superintendent introduced as Exhibit C a one-page draw ng of the
207 Road Unit cited in Oder No. 1 DPC (Tr. 470). The
superintendent's description of the roof fall area is largely at
variance with the inspector’'s description of the sane area.
VWereas the superintendent stated that the roof fall extended for
a di stance of about 100 feet, the inspector said that the roof
fall extended for only 35 feet. \Wereas the superintendent said
that at |east 45 feet of the roof fall area had been permanently
bolted in accordance with the roof-control plan "as far as he
could remenber” (Tr. 474; 478), the inspector said that the
entire roof fall area contained only four roof bolts which had
been installed just a few m nutes before the inspector observed
the violation (Tr. 445; 451). \Wereas the superintendent
testified that the inspector made his nmeasurenents by standing in
the belt entry where the roof fall had occurred, the inspector
stated that he had never at any tinme entered the roof fall area
and had nmade all his nmeasurenents by standing in a crosscut which
opened into the belt entry where the roof fall had occurred (Tr.
449; 494). \Wereas the superintendent said that the inspector had
taken two neasurenents extending in an outby direction, the
i nspector stated that he stood in a crosscut and took one
nmeasurenent of 20 feet to his left toward the face and took
anot her nmeasurenment of 16 feet to his right away fromthe face
(Tr. 427; 440; 442; 471; 486).

Al t hough a conpari son of the superintendent's testinony wth
the inspector's testinony shows nmany variances, the
superintendent did not really dispute the essential points nmade
by the inspector. The superintendent did not contest the fact
that a large part of the roof fall area was still unsupported and
he did not claimthat the inspector had made any nistakes in
nmeasuring the distance between the |ast permanent roof support
and the fallen materials which still had to be cleaned up (Tr.
478; 487-488). The superintendent did not contest the fact that
the distance fromthe controls on the | oading machine to the end
of the machine was 13 feet (Tr. 474). Since the superintendent
did not doubt that there was a distance of from20 to 16 feet
fromthe [ ast permanent support to the remaining materials which
had to be cleaned up, there is nothing in the record to rebut the
i nspector's claimthat the operator of the |oading machi ne woul d
have had to
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have gone from3 to 7 feet beyond permanent support in order to
have cl eaned in an area nmeasuring from 16 to 20 feet with a

| oader which neasured only 13 feet fromthe controls to the front
of the machine (Tr. 426).

The superintendent did not see but one tenmporary support in
the entire area where the roof fall was being cleaned up (Tr.
483). It is certain that one tenporary support could not have
brought respondent's section forenen into conpliance with the
roof -control plan because there is no way that one tenporary
support coul d be considered as adequate for roof bolting in an
unsupported area which neasured from 13 to 20 feet in length and
was 20 feet wide (Exhs. G 49 and Q).

Concl usi ons. The foregoi ng di scussion shows that there was a
hi gh degree of negligence involved in respondent’'s violation of
its roof-control plan. Because of a strike at the 4-H Mne, five
of respondent's section forenmen had done the cleaning up of the
roof materials left in the belt entry by the roof fall. At the
time the inspector's order was witten, the mne foreman was near
the site of the roof fall and would have had to have known, or if
he had exerci sed due diligence, the mne foreman shoul d have
known that the section foremen were exposing thenselves to
possi ble injury or death by worki ng beyond the | ast pernmanent
support and by failing to erect tenporary supports before
installing roof bolts. The negligence was especially great
because the six men who were ignoring the safety provisions of
the roof-control plan were all trained in principles of proper
roof control and were obligated to know the provisions of
respondent's roof-control plan. In such circunstances, a penalty
of $4,000 is warranted. Far too many miners continue to be killed
and injured by roof falls to permt violations of the
roof-control plan to be taken lightly.

Exhi bit G2 shows that 33 prior violations of section 75.200
have occurred at Respondent's 4-H M ne. Twel ve of those
violations occurred in 1971. Four violations of section 75.200
occurred at the 4-H Mne in 1976. Two had occurred in 1977 prior
to the one in August here under consideration. Since reduction in
t he nunber of roof-control violations is essential for pronotion
of safety, | believe that respondent should augment its efforts
to reduce the nunber of violations of section 75.200 which have
occurred at the 4-H M ne. Therefore, the penalty of $4,000 will
be increased by $400 to $4,400 because of respondent's
unf avorabl e history of previous violations.

Docket No. HOPE 78-559-P (4-H UG M ne)
Notice No. 1 JCH (7-7) 5/13/77 075.1103-4 (Exhibit G 10)
Fi ndi ngs. Section 75.1103-4 requires that automatic fire

sensors be able to provide identification of a fire within each
bel t
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flight. Respondent violated section 75.1103-4 because the
automatic fire sensor systemfor the 4-H M ne was di sconnected at
the master control box. Wen the sensor system was reconnected,
it was inoperative and would not identify any of the seven(FOOTNOTE 2)
belt flights which were being operated at the 4-H M ne. The

vi ol ati on was noderately serious because mners were stationed at
each belt head to give warnings if a fire should occur and
firefighting materials and equi pnent exi sted al ong the belt
conveyors. Neverthel ess, a sensoring system which is working
properly will identify the location of a fire and inprove the
probability of early extinguishnent of a fire if one occurs.
Respondent was grossly negligent for disconnecting the sensors
and for failing to obtain expert assistance for repair of the
systemuntil it became the subject of a notice of violation (Tr.
73-77; 91; 94; 97).

Di scussion. The inspector was very critical of respondent's
managenent for allowing the fire sensoring systemto be
di sconnect ed because there was an indicator on the nonitoring
system near the mne office which showed when the system was
i noperative. Therefore, the inspector said that managenent either
knew t he system was not working or should have known about it
(Tr. 74-75). Respondent's chief electrician testified that when
the systemwas first installed, it operated on only one main
line. At a later time, a branch line was installed. The system
worked for a short tinme after the branch Iine was installed, but
t hen began to show only 7,500 ohns at the box on the outside of
the m ne, whereas a reading of 15,000 ohns was needed to nmake the
system work properly. The chief electrician had been trying to
get the systemto operate for about 4 days before the notice of
violation was issued. He estimated that he had spent about a
fourth of his tine during those 4 days working on the sensors.
After the notice was issued, the chief electrician asked
respondent's el ectrical engineer for advice and the electrica
engi neer explained to himthat he would have to set the end-line
resistors at 30,000 ohns in order to obtain a readi ng of 15,000
ohns on the outside of the mne. The increase to 30,000 ohns was
requi red because of the addition of the branch line to the system
(Tr. 91-96).

The chi ef electrician had not asked for assistance from
respondent's electrical engineer until after the notice of
vi ol ati on was
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i ssued. The chief electrician said that he did not think that any
speci al precautions needed to be taken while the sensors were

i noperative because there was a man stationed at each belt head
and because there was firefighting equipnent along the beltlines
such as water deluge systens and a waterline with outlets for
attaching fire hoses at 300-foot intervals (Tr. 93-94; 97-98).

Conclusions. If the mners are given early warning of the
exi stence of a fire, they are likely to be able to put it out
bef ore anyone is injured. Even though respondent did have men
stationed at each belt head, there was a distance of from 500 to
2,800 feet between the belt heads (Exh. G 3). Therefore, it would
be possible for a fire to start on a belt flight at a point which
woul d be beyond the range of the vision of the m ners who were
stationed at the belt heads. Because of the firefighting aids
whi ch existed along the belt, the violation was only noderately
serious, but there was a high degree of negligence in the chief
electrician's failure to seek the assistance of respondent's
el ectrical engineer until after the notice of violation was
i ssued. All that was required to nake the sensors work was to
readj ust the end-line resistors. Therefore, in assessing a
penalty, | amprimarily trying to translate into nonetary termns
an anount which will be sufficient to cause respondent to inpress
on its supervisors the need to make an early effort to correct
safety violations as soon as they can possibly be corrected by
reliance upon all the technical assistance which is available to
t he supervisors charged with conpliance with the safety
standards. For the foregoing reason, | believe that a penalty of
$1, 000 should be assessed for this violation of section
75.1103- 4.

Exhi bit G 2 does not show that there has been a previous
violation of section 75.1103-4 at respondent's 4-H M ne.
Consequently, there is no history of previous violations to be
considered in this instance.

Docket No. HOPE 78-316-P (No. 5 M ne)
Oder No. 1 RAN (6-77) 11/30/76 075.302-1 (Exhibit G 30)

Fi ndi ngs. Section 75.302-1 requires that the line brattice
be installed at a distance of no nore than 10 feet fromthe area
of deepest penetration when coal is being cut, mned, or |oaded.
Respondent viol ated section 75.302-1 because coal was being cut,
m ned, or loaded in the Nos. 1, 2, and 3 roons in the 34 Road
Section while the brattice curtains were 30, 35, and 30 feet,
respectively, fromthe working faces. The violation was serious
because the curtains have to be close to the working face in
order to assure that respirable dust and noxi ous funes will be
carried away fromthe mners who are working at the faces.
Respondent was grossly negligent because the preshift exam ner
had reported the line brattices' excessive disstances fromthe
faces, but the section foreman had started production of coal on
the day shift w thout noving the brattice curtains to
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their proper |ocation which would have been within 10 feet of the
wor ki ng faces (Tr. 378-385).

Concl usi ons. Respondent presented no evi dence showi ng any
mtigating circunstances in connection with this violation of
section 75.302-1. The inspector stated that the nen woul d have
had to work for nore than one shift w thout noving the curtains
for the curtains to be from30 to 35 feet fromthe working faces.
VWil e the inspector stated that no nmet hane has ever been detected
in respondent's No. 5 Mne, the inspector noted that the No. 5
M ne is above other mines in which nethane has been detected and
he said that it was possible that nmethane could seep up to the
No. 5 Mne fromthe mnes beneath it. Therefore, he was unwilling
to elimnate the possibility that the line curtains would need to
be within 10 feet of the faces in order to protect the men froma
possi bl e hazardous concentrati on of nethane (Tr. 381). The
section foreman was especially negligent in failing to have
corrected the placenment of the line brattices when it is
consi dered that the preshift exam ner had reported the inproper
pl acenent of the curtains when he made his preshift report (Tr.
382). In view of the fact that the violation was serious and that
there was a high degree of negligence, a penalty of $2,000 will
be assessed for this violation of section 75.302-1

Exhibit G2 shows that six violations of section 75.302-1
have occurred in respondent's No. 5 Mne since 1973. There has
been one violation of section 75.302-1 in each year except for
1974 when three violations occurred. Sone consideration should be
given to the criterion of history of previous violations in
assessing penalties as | believe that respondent should be able
to mne coal without violating section 75.302-1 at all
Therefore, the penalty of $2,000 will be increased by $25 to
$2, 025 because of respondent's history of previous violations.

Docket No. HOPE 78-317-P (No. 5 M ne)
Notice No. 1 RAN (6-76) 11/30/76 O75.402 (Exhibit G 28)

Fi ndi ngs. Section 75.402 requires that all underground areas
of a coal mne be rock dusted to within 40 feet of all working
faces unl ess such areas are too wet or too high in inconbustible
content to propagate an expl osion or unless such areas are
i naccessi ble or unsafe to enter or the Secretary has ruled that a
given mne is to be excepted fromthe need to apply rock dust.
Additionally, section 75.402 requires that rock dust be applied
in all crosscuts which are less than 40 feet fromthe working
face.

Respondent vi ol ated section 75.402 because no rock dust had
been applied in the Nos. 1, 2 and 6 roons in the 34 Road Section
for distances of 50, 60, and 50 feet, respectively, fromthe
wor ki ng faces and no rock dust had been applied in the crosscut
bet ween Nos. 1 and
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2 entries or the crosscut between Nos. 2 and 3 entries. Since the
i nspectors' distances of 50, 60, and 50 feet included the 40-f oot
di stances in entries which did not have to be rock dusted, the
violation really pertained to distances of 10, 20, and 10 feet,
respectively, in the Nos. 1, 2 and 6 roons, but the inspector
testified that each crosscut was 70 feet in length so the

unr ock-dusted area consisted of 140 feet of crosscuts and 45 feet
of entries. The violation was serious because no rock dust at al
had been applied in the entries and crosscuts cited in the

i nspector's notice and production was in progress so that a nine
fire or an explosion could have occurred. Respondent was grossly
negligent in continuing to produce coal w thout applying rock
dust in the crosscuts or within 40 feet of the working faces. The
i nspector testified that none of the exceptions in section 75.402
for rock dusting were applicable, that is, the areas were not so
wet or inconbustible that rock dusting was unnecessary, the areas
were not inaccessible or unsafe to enter, and the Secretary had
not excepted the No. 5 Mne fromthe rock-dusting requirenents of
section 75.402 (Tr. 372-376; 385).

Concl usi ons. The only excuse offered by the section forenman
for his failure to rock dust was that he had ordered rock dust,
but it had not been sent into the mne yet (Tr. 373). Despite the
claimthat rock dust could not be obtained, the violation was
corrected within 1 hour and 10 m nutes after the inspector issued
Notice No. 1 RAN (Exh. G 29). It would appear that this was a
case in which the section forenman sinply concl uded that
producti on was nore inportant than conplying with the safety
standards. The inspector testified that the working place | ooked
bl ack everywhere and that he did not think the place should have
been allowed to get in such a dangerous condition (Tr. 376).
Since the violation was both serious and there was a hi gh degree
of negligence, a penalty of $2,000 will be assessed for this
violation of section 75.402.

Exhi bit G2 shows that one violation of section 75.402
occurred in respondent's No. 5 Mne in 1974. No prior violations
of section 75.402 have occurred since 1974. In such
circunstances, | find that the penalty in this instance should
not be increased at all under the criterion of history of
previ ous viol ations.

Docket No. HOPE 78-415-P (MacG egor Preparation Pl ant)
Notice No. 1 NK (7-5) 4/7/77 0O77.205(a) (Exhibit G 26)

Fi ndi ngs. Section 77.205(a) requires that respondent provide
and maintain a safe neans of access to all working places. The
i nspector alleged in Notice No. 1 NK that respondent had erected
work platfornms on the outside of two coal -drying cycl ones and
t hat respondent had violated section 77.205(a) by failing to
provi de a safe neans of access to the work platfornms because "the
enpl oyees were required to wal k the structure beans which were
only approximately 10 i nches w de
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and open to all sides and | ocated approximately 30 feet above the
lower floor" (Exh. G 26). No nmen were working on the outside of

t he cycl ones when the inspector nade his exam nation. The

i nspector did not see any nen wal k on the beans to gain access to
the work platforns and the inspector did not talk to any men who
had wal ked on the beans (Tr. 262-263).

Al t hough the inspector made his exam nation of the cyclones
because of a conplaint received fromthe UMM, the conpl aint
stated that "the work area on the flash dryers had an ol d wooden
wal kway with no guard rails. The nmen are being requested to work
in this very dangerous area" (Exh. G 24). The inspector also
wote Oder No. 1 NK citing respondent for failure to provide a
safe working platform That order is not a part of the violations
all eged by MSHA in any of the 12 Petitions for Assessnent of
Cvil Penalty which are involved in this proceedi ng. Therefore,
when the inspector wote Notice No. 1 NK which is here invol ved,
he was citing respondent for a violation which was not a part of
the UMA's witten conplaint. The evidence presented by
respondent shows that respondent had erected a | adder between the
cycl ones. The neans of access provided by respondent was for
workers to clinb the | adder to the top of the cyclones. After
stepping onto the top of the cyclones fromthe | adder which was
equi pped wi th backguards, the workers | owered thensel ves onto the
work platfornms by using safety ropes and belts (Tr. 273; 308).

The inspector wote Notice No. 1 NK on the incorrect
assunption that the only neans of access to the work platforns
was by wal king on the steel beans (Tr. 255-259). The inspector
had not heard of the | adder and safety ropes used for gaining
access to the platfornms until respondent presented its evidence
at the hearing. The inspector did not thereafter offer any
rebuttal testinony to show whether or not he believed that the
use of the | adder and safety ropes was an unsafe neans of gaining
access to the work platforms. It is true that counsel for NMSHA
diligently tried to show on cross-examnation that it was unsafe
to use the | adder and safety ropes to gain access to the
platforns, but there is no evidence in the record to show that if
the inspector had actually known the neans of access provided by
respondent that he would have cited the use of the | adder and
safety ropes as a violation of section 77.205(a). Mreover, even
if the inspector had testified at the hearing that use of the
| adder and ropes was a violation of section 77.205(a), that would
have been an entirely different violation of section 77.205(a)
fromthe violation cited in the inspector's notice.

The difficulty in finding a violation of section 77.205(a)
on the basis of the evidence is that MSHA has all eged t hat
wal ki ng on steel beans to gain access to the work platforms was a
viol ation of section 77.205(a), but that was not the neans of
access provided by respondent and the cross-exam nati on conduct ed
by MSHA' s counsel did
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not result in any adm ssions by either of respondent's w tnesses
that use of the | adder and safety ropes was an unsafe neans of
gai ning access to the work platfornms (Tr. 284; 293; 297,
311-319). Therefore, the evidence sinply will not support a
finding that a violation of section 77.205(a) occurred.

Di scussi on. Respondent's foreman at the MacG egor C eaning
Plant testified that there were two coal -drying cyclones at the
pl ant. The forenman said that about once a year it was necessary
to weld steel patches on the outside of the cyclones and that
wor k platfornms had been constructed on the outside of the
cyclones so that welders could stand on the platforns for the
pur pose of welding the patches onto the sides of the cyclones.
The foreman said that respondent had constructed a | adder between
the two cycl ones and that respondent intended for the enpl oyees
who worked on the platforns to gain access to them by goi ng up
the | adder to the top of the cyclones and letting thensel ves down
to the platforns by use of safety ropes and belts (Tr. 270-273).

The foreman stated that respondent had received conplaints
fromthe nmen about the safety of the work platfornms and that
before the notice of violation here involved was witten,
respondent had contracted with the Daniels Conpany of Bluefield,
West Virginia, to have additional wal kways and stairways
constructed to inprove the safety of the nmen who had to work on
the cyclones (Tr. 274-278). The foreman said that he was not
aware that enpl oyees were wal king on the steel beans in order to
gain access to the work platfornms. The foreman stated that the
m ners' primary conplaint was failure of respondent to have
handrails on the work platfornms (Tr. 274-294).

A tipple mechanic testified that he had worked for the
construction conpany which originally built the preparation plant
for respondent in 1951 (Tr. 271; 307). Thereafter, he began to
wor k for respondent and he has been a tipple nmechanic at the
pl ant for about 20 years (Tr. 306). The tipple nechanic stated
that he generally gai ned access to the work platforns by clinmbing
the | adder between the cyclones and letting hinself down wth
safety ropes fromthe top of the cyclones. Wile the tipple
mechani ¢ said that he had wal ked the steel beans to gain access
to the work platforns, he said that he was not required to use
the beans for that purpose and that he used the | adder between
t he cycl ones nost of the tinme (Tr. 305-309; 321).

Concl usions. | have considered finding that respondent
vi ol ated section 77.205(a) by ruling that respondent was
obligated to know how its workers were at tinmes gaining access to
the work platforns, but the inspector stated that work on the
cycl ones was done on the mai ntenance shift which is worked from
mdnight to 8 a.m (Tr. 262). The plant forenman worked on the day
shift and woul d have had no way of know ng that any of the
wor kers were gaining access to the platforns at tinmes by wal ki ng
on the steel beans instead of using the | adder and safety ropes
provi ded by respondent as a safe neans of access to
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the work platforns. | have al so considered hol di ng that

respondent was obligated to warn the nmen that they were not
supposed to wal k on the steel beans to get to the platfornms and

t hat respondent should have warned its enpl oyees that it would
take disciplinary action agai nst any worker who did wal k on the
beanms. The difficulty with making such rulings is that there is
not a scintilla of evidence in the record to show t hat
respondent' s managenent had ever heard from any source that the
wor kers were wal king on the steel beans. The plant foreman stated
that no workers at union safety neetings or at any other tinme had
ever conpl ained to himabout having to wal k on the steel beans.
He said the safety conplaints related to the way the work

pl atforns were constructed and that there was no nention at any
time about the fact that the nen | acked a safe neans of gaining
access to the work platfornms (Tr. 286; 291-292; 294; 299).

The evidence shows that after the notice and order discussed
above were issued, respondent installed an el aborate system of
stai rways and platfornms around the cyclones (Tr. 266). Al though
the tipple nechanic stated that he did not feel unsafe in working
on the tipple before the new facilities were installed, he would
agree that he feels safer now than he did before the new
facilities were constructed and that the case of making repairs
has been enhanced by the new permanent work platfornms (Tr. 319).
Respondent has paid civil penalties for other violations cited by
the inspector in connection with the repair of the cycl ones.
Those penalties were paid in connection with the unsafe
conditions which were the subject of UMM's witten conpl ai nt
(Tr. 323-328). Consequently, | believe that the purposes of the
Act in bringing about safe working conditions at the cycl ones
have already been fully served. In any event, the evidence
adduced in this proceedi ng does not support a finding that
respondent violated section 77.205(a). Therefore, MSHA' s Petition
for Assessnment of Civil Penalty filed in Docket No. HOPE 78-415-P
wi Il hereinafter be dism ssed.

Docket No. HOPE 78-562-P (MacGregor No. 7 UG M ne)
Order No. 1 SWG (7-88) 11/4/77 075.400 (Exhibit G 50)

Foreword. After the parties had presented evidence in this
proceeding for 3 days, it became necessary to continue the
hearing to Decenber 8, 1978, because of the unavailability of one
of MSHA's witnesses. Wien the hearing was reconvened on Decemnber
8, some of the w tnesses were agai n unavail abl e because heavy
rains which fell on the day and eveni ng precedi ng Decenber 8 had
fl ooded sone of the roads and made it inpossible for sone of the
wi tnesses to attend the hearing. Therefore, counsel for MSHA and
respondent agreed that they would submt the issues with respect
to two of the violations alleged in Docket No. HOPE 78-562-P on
the basis of a stipulation of the facts (Tr. 605; 610-611).
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Fi ndi ngs. Section 75.400 requires that coal dust, including float
coal dust deposited on rock-dusted surfaces, |oose coal, and
ot her conbusti bl es be cl eaned up and not be permitted to
accunul ate in active workings or on electric equipnent.
Respondent vi ol ated section 75.400 because | oose coal and coa
dust in depths of from2 to 10 inches had been permitted to
accunul ate under or along the Nos. 20, 314, and 344 belt conveyor
flights. Additionally, float coal dust had accumul ated under and
al ong the Nos. 20, 314, and 344 belt conveyors and into the
adj acent crosscuts to the left and right of the belt conveyors.
The accunul ati ons were continuous for the entire distance of the
belt flights whose total |length was 2,220 feet. The accumul ati ons
ranged from6 to 8 feet in wdth. There is no evidence to show
that any ignition sources were present, but the continuous nature
of the accurmul ations in conjunction with the continuous coating
of float coal dust warrants a finding that the violation was
serious. Respondent was grossly negligent for permtting such a
| arge expanse of conbustible materials to accumulate (Tr.
617-618; Exh. G 50).

Concl usi ons. Al though there is no testinmony to show that the
vi ol ati on was proven under the strict standards of proof
enunci ated by the former Board of M ne Qperations Appeals in dd
Ben Coal Co., 8 IBMA 98 (1977), | believe that the exhibits and
stipul ations support a finding that the accumnul ati ons had exi sted
for a sufficient period of tine that respondent, by exercise of
due diligence, should have discovered the accunul ati ons before
they were cited by the inspector in Oder No. 1 SWs That
conclusion is supported by the exhibits. Oder No. 1 SW5 was
witten on a Friday at 2:23 p.m Assunming that no cl eanup work
was done on either Saturday or Sunday at the mine, 3 working days
in the followi ng week were required to clean up the accumul ati ons
and apply an anple coating of rock dust in the areas cited in the
i nspector's order (Exhs. G50 and G51). | concl ude that
accunul ati ons which required 3 days for cleanup would have had to
have accumul ated over a tine period during which respondent
shoul d have been aware of themso as to have taken action to
clean themup before they were cited by the inspector. Counse
for respondent stated that the accunul ati ons described in the
i nspector's order were not a condition which was condoned or
approved of by respondent's managenent (Tr. 612).

Considering that the instant violation of section 75.400 was
serious and involved a high degree of negligence, a penalty of
$2,000 will be assessed for this violation.

Exhi bit G2 shows that 58 prior violations of section 75.400
have occurred at respondent’'s No. 7 M ne. The nunber of
violations ranged fromtwo to five per year from1970 to 1975. In
1976 there were 29 violations and in 1977 there were eight
vi ol ati ons of section 75.400 prior to the one here under
consi deration. The evidence shows



~110

t hat respondent made a commendabl e reduction in the nunber of
viol ati ons between 1976 and 1977, but | consider that occurrence
of eight violations in 1977 is still an unwarranted nunber of
viol ati ons of section 75.400. Therefore, the penalty of $2,000
wi |l be increased by $500 to $2,500 because of respondent's

unf avorabl e history of previous violations at its No. 7 M ne.

Docket No. HOPE 78-562-P (MacGregor No. 7 UG M ne)
Order No. 1 SWG (7-102) 11/9/77 075.514 (Exhibit G 54)

Foreword. The facts concerning Order No. 1 SWG dat ed
Novenmber 9, 1977, were stipulated by counsel for MSHA and
respondent for the same reasons stated above under ny discussion
of Order No. 1 SWG dated Novenber 4, 1977.

Fi ndi ngs. Section 75.514 provides that all electrical
connections or splices in conductors shall be nechanically and
electrically efficient and that suitable connectors shall be
used. The section also requires that electrical connections or
splices in insulated wires be reinsulated at |east to the sane
degree of protection as the renmainder of the wire. Respondent
viol ated section 75.514 because of the existence of the facts
herei nafter given.

The end of the trailing cable of a three-fourths horsepower
punp had been stripped of all insulation to expose both
conductors for a distance of about 1 inch and the ground
conductor had been cut out of the cable. Each of the bare
conduct ors had been wound about a separate nail. The end of the
punp's trailing cable with the nails attached to the bare
conductors, as described above, was found by the inspector at a
point along a trailing cable to a Joy 21 shuttle car. There were
two holes in the shuttle car's cable which were far enough from
each other to match the distance between the two nails in the
punp's trailing cable. The existence of the bare conductors and
nails in proximty to the holes in the shuttle car's trailing
cabl e supports a finding, and I so find, that the nails had been
driven into the shuttle car's cable for the purpose of obtaining
electricity to power the punp (Tr. 618-620; 625-628; Exhs. G 54
and G 58).

Such a crude connection was not mechanically or electrically
efficient; suitable connectors were not used; and no attenpt at
reinsul ation of either trailing cable had been made. The
vi ol ati on was very serious because the bare conductors woul d have
exposed to el ectrocution any person who m ght have touched the
bare conductors and nails while they were being used to power the
punp. There was also a strong likelihood that sparks could cone
fromthe bare conductors so as to cause a fire or explosion. The
nail holes left in the shuttle car's trailing cable would have
continued to be an electrocution hazard if they had not been
di scovered by the inspector so that the holes in the cable could
be reinsulated to the same degree of protection as the renai nder
of the trailing cable.
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Concl usions. Since the violation was very serious and there was
an extrenmely high degree of negligence, a penalty of $6,000 will
be assessed for this violation of section 75.514. Exhibit G2
shows that 10 prior violations of section 75.514 have occurred at
respondent's No. 7 Mne. The | argest nunber of violations of
section 75.514 occurred in 1976 when five were cited by
i nspectors. It is encouraging to note that only one violation of
section 75.514 had occurred in 1977 prior to the instant
violation, but there is no reason for violations of section
75.514 to occur if respondent's electricians are properly trained
and supervi sed. Therefore, the penalty of $6,000 will be
i ncreased by $50 to $6,050 under the criterion of history of
previ ous viol ations.

Docket No. HOPE 78-562-P (MacGregor No. 7 UG M ne)
Oder No. 1 RIW(7-103) 11/11/77 075.518 (Exhibit G 40)

Fi ndi ngs. Section 75.518 requires the use of autonatic
circuitbreaking devices or fuses to protect all electric
equi prent agai nst short circuit and overl oads. Respondent
vi ol ated section 75.518 because two 60-anp fuses in the switch
box for a punp notor had been bl own and wire had been used to
bri dge over the fuses so that the punp would continue to run
Bri dgi ng over the fuses elimnated short circuit and overl oad
protection for the punp. The violation was noderately serious
because, at the time the violation occurred, a malfunction in
respondent's ventilating system had caused intake air to cone out
of the mne instead of going into the section of the mne here
i nvol ved. Therefore, if the punp notor had beconme overheated from
| ack of short circuit and overload protection, any snoke fromthe
punp notor would have been carried out of the mne instead of
going into the mne so as to endanger any miners who m ght have
been working inby the punp. Respondent was grossly negligent for
del i berately destroying the punp notor's short circuit and
overload protection (Tr. 544-549; 555; 575-579).

Di scussi on, Respondent's second-shift mai ntenance foreman
testified that the punp was receiving power through a nip
attached to a trolley wire. The mai ntenance forenman said that
there was a fuse in the nip and that the fuse in the nip would
have continued to provide the punp notor with short circuit and
overload protection (Tr. 563-564). The inspector presented
rebuttal testinony in which he stated that when he wote his
order citing the bridging over of the two fuses in the switch
box, he specifically noted that there was no fuse in the nip. The
i nspector said that when the maintenance foreman repl aced the
fuses at the switch box, he also replaced the nip with one which
had a fuse in it (Tr. 585). | amaccepting the inspector's
version that there was no fuse in the nip because respondent's
mai nt enance foreman stated that there was a fuse in the nip the
last tine he inspected it, but that he did not inspect the nip on
the day the inspector's order was witten (Tr. 566). Therefore,
have found
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above that the bridging over of the fuses in the switch box had
the effect of destroying short circuit and overl oad protection
for the punp because | find that no fuse existed in the nip
attached to the trolley wire

Anot her di screpancy between the inspector's testinony and
that of the maintenance foreman is that the foreman cl ai med that
the motor on the punp was a 10- horsepower notor instead of a
5- hor sepower notor as reported by the inspector (Tr. 560; 585).
find that it is unnecessary to determ ne which witness was right
about the size of the punp notor since the inspector said that
ei ther a 10- horsepower or a 5-horsepower notor woul d have had
adequate protection if 60-anp fuses had been used (Tr. 586). The
i nspector agreed that the mne superintendent's testinony about
the fact that intake air was actually com ng out of the section
i nstead of going in could be correct (Tr. 584). For that reason
| have found above that the violation was noderately serious
because any snoke which m ght have come fromthe notor if an
overl oad had occurred woul d have been unlikely to go toward the
working face so as to create a hazard for the mners who are
wor ki ng inby the punp cited in the inspector's order

Conclusions. A large penalty is not warranted under the
criterion of gravity, but | have always considered the deliberate
act of bridging over fuses to be an act of extrene and
i ntentional negligence. ( FOOTNOTE 3) Therefore, a penalty of $1,000 will
be assessed for this violation of section 75.518. Exhibit G2
shows that 14 previous violations of section 75.518 have occurred
at respondent's No. 7 Mne. The nunber of violations ranged from
two to three in 1971, 1972, and 1974, but there were seven
violations of section 75.518 at the No. 7 Mne in 1976. That is a
sharp increase in failure to provide proper short circuit and
overl oad protection justifying an increase of $500 under the
criterion of history of previous violations. Therefore, the
penalty of $1,000 will be increased by $500 to $1, 500 because of
respondent's unfavorable history of previous violations.



~113
Docket No. HOPE 78-562-P (MacGregor No. 7 UG M ne)

Oder No. 2 RIW(7-104) 11/11/77 075.518 (Exhibit G 42)

Fi ndi ngs. Respondent viol ated section 75.518 a second tine
on Novenber 11, 1977, by bridging over two 10-anp fuses for a
t hree-fourt hs- horsepower punp. The second punp was | ocated about
60 to 80 feet inby the punp which was di scussed above in
connection with Order No. 1 RIW The seriousness of the violation
i s nmoderate because intake air was traveling in the wong
direction at the tinme the violation occurred so that any snoke
t hat m ght have cone from an overl oaded notor woul d have cone out
of the mi ne and woul d not have created any hazard for the mners
wor ki ng i nby the punp. There was an extrenely high degree of
negl i gence because the two fuses in the switch box as well as a
fuse in the nip at the trolley wire had all been bridged over
with copper wire (Tr. 588-591).

Di scussion. The testinmony given by the second-shift
mai nt enance foreman indicated that he could not be certain
whet her he replaced the nip before or after the inspector's O der
No. 2 RIWwas issued because he said that the notor crew tears
out the nips with considerable regularity (Tr. 593). The
mai nt enance foreman coul d not understand why anyone woul d have
bri dged over the fuses with wire because he said there were
plenty of fuses at the mne to replace any that m ght be bl own
(Tr. 594).

Concl usion. Since the testinony is alnost identical for the
second violation of section 75.518 as it was with respect to the
first violation, |I conclude that a penalty of $1,000 should al so
be assessed for this second violation of section 75.518. There is
no difference in respondent’'s history of previous violations
because the first and second violations were cited on the sane
day by the same inspector within a period of 15 m nutes. There
woul d not have been time between the citing of the two violations
for respondent to have instituted an inproved program for
i nspection of electrical equipnment. In such circunstances, the
penalty of $1,000 will be increased by $500 to $1, 500 because of
respondent's unfavorable history of previous violations of
section 75.518 at the No. 7 M ne.

Docket No. HOPE 78-563-P (MacGregor No. 7 UG M ne)
Notice No. 3 CEB (7-13) 9/16/77 0O75.604 (Exhibit G 37)

Fi ndi ngs. Section 75.604 requires that permanent splices be
mechani cal ly strong and effectively insulated and seal ed so that
the splices will exclude nmoisture. The splices are also required
by that section to be made of suitable materials which will
provide flame-resistant qualities and good bonding to the outer
j acket. Respondent violated section 75.604 because there were
five defective permanent splices on the trailing cable to the No.
86 shuttle car operating in
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the No. 373 Section. The five splices had been rubbed and frayed
to the extent that at |east one electrical conductor was show ng
for a distance of fromone-fourth to three-fourths of an inch in
each splice. The five splices began at a point about 60 feet
outby the shuttle car and were all located within an additiona

40 feet of the cable so that all of the defective splices were
|ocated within 100 feet of the shuttle car. The violation was
very serious because anyone who ni ght have had reason to pick up
the trailing cable could have been el ectrocuted if he had touched
any part of the bare conductors. Respondent was grossly negligent
for allowing the five splices to deteriorate so as to expose the
conductors. Respondent shoul d have di scovered the defective
splices and shoul d have repaired them before they deteriorated to
t he hazardous condition described in the notice (Tr. 511-516).

Di scussi on. Respondent’'s witness testified that there was a
wi | dcat strike at the No. 7 Mne which began on June 21, 1977,
and ended on Septenber 7, 1977. No weekly inspections of
el ectrical equi pment were made during the strike and the first
i nspection made after the strike was on Septenber 16, 1977, which
was the sane day that the instant notice of violation was
witten. Additionally, respondent's witness stated that the five
permanent splices cited in the notice were not in as bad a
condition as the inspector clainmed because he could see bare
conductors at the ends of three of the splices only by lifting up
on the ends of the sleeves on those three permanent splices.
Respondent's witness agreed with the inspector that two pernmanent
splices had holes in the m ddl e about the size of a match stem
but he said that the conductors in those two splices were stil
covered by their individual wappings so that no bare conductors
were exposed (Tr. 527-530).

Respondent's witness also testified that 2 days after they
had repl aced the permanent splices cited in the inspector's
notice, they exam ned the new splices and found that the sane
conditions cited in the inspector's notice again existed. They
t hen di scovered that the cable guide was too small for the
standard-sized trailing cable being used on the shuttle car. The
gui de was | arge enough to acconmodate the trailing cable unti
such time as permanent splices were made in it. The splices,
however, were so large that the guide squeezed them and caused
themto wear out very fast. The excessive wear in the splices
st opped when the cabl e guide was replaced with a guide |arge
enough to permt permanent splices to pass through it (Tr.
531-532).

Respondent' s defense is not persuasive. Respondent's w tness
stated that it would not be normal for five permanent splices to
be made in a single trailing cable within a tine period of 12
weeks (Tr. 540). Since the five permanent splices again wore out
within 2 days after they were replaced followi ng the witing of
the inspector's notice (Tr. 531), there is reason to concl ude
t hat respondent shoul d have di scovered the worn condition of the
splices over the period of
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several weeks during which the five permanent splices would
originally have been nmade. In other words, it is highly

i nprobabl e that five permanent splices were nmade in the cable
during a single day. Since all the splices were within 40 feet of
each other, the electricians who installed the second, third,
fourth, and fifth splices should have observed the worn and
dangerous condition of the prior splices because they were
wearing out within a period of 2 days after being nade. If the

el ectricians who nade the successive permanent splices did not

di scover the worn condition of the prior splices at the tinme they
were nmaking additional splices, there was an anple period prior
to the strike when the worn splices should have been di scovered
and corrected during the weekly exam nation of electrica

equi prrent .

Concl usi ons. Respondent’'s w tness clained that bare
conductors were visible only in three of the five worn splices,
but he agreed that it would have been possible for a person
handl i ng the cabl e at one of the |ocations of those three splices
to have been electrocuted (Tr. 538-539). Therefore, regardl ess of
whet her one accepts respondent’'s description of the splices or
MSHA' s description of the splices, the violation was very
serious. As | have explained and found above, the viol ation was
the result of gross negligence. Therefore, a penalty of $2,000
wi Il be assessed for this violation of section 75.604.

Exhi bit G2 shows that 11 prior violations of section 75.604
have occurred at respondent's No. 7 Mne since 1973. Five
violations occurred in 1974, two occurred in 1975, one occurred
in 1976, and one occurred in 1977 prior to Septenber 16, 1977,
when the instant violation was cited. The evi dence shows,
therefore, that respondent has nmade an effort to reduce the
nunber of violations of section 75.604 which have occurred at its
No. 7 Mne, although its record for 1977 had deteriorated to two
vi ol ati ons by Septenber of 1977. Consequently, the penalty of
$2,000 will be increased by only $50 to $2,050 in view of
respondent's rel atively favorable history of previous violations.

Docket No. HOPE 78-564-P (MacG egor No. 9 M ne)
Notice No. 3 BRS (7-32) 9/22/77 0O75.514 (Exhibit G 35)

Fi ndi ngs. Section 75.514 provides that all electrical
connections or splices in conductors shall be nechanically and
electrically efficient and that suitable connectors shall be
used. The section also requires that electrical connections or
splices in insulated wires be reinsulated at |east to the sane
degree of protection as the renmai nder of the wire. Respondent
vi ol ated section 75.514 because five permanent splices in the
trailing cable to the No. 03 shuttle car in the 9 Road Section
had been made by tying the conductors together instead of using
proper connectors which were
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avai l abl e at respondent’'s No. 9 Mne. In two of the five
defective splices, the ground conductors had been laid parallel
and taped. There were holes in the external covering over two of
the five permanent splices. The violations were very serious
because conductors tied together are inclined to slip which, in
turn, may have the effect of causing the two ends of the ground
conductors to | ose contact when the ends are taped and pl aced
parallel with each other. If a bare conductor shoul d happen to
make contact with the frame of a shuttle car at a tinme when the
ground conductor is not connected, any person touching the
shuttle car's frame could be electrocuted. Additionally, if the
ground conductor is ineffective, the cable ne becone overheated
and cause a spark which could produce a fire or explosion. The
probability of an explosion in the No. 9 Mne was reduced by the
fact that no nethane has ever been detected in the mne
Respondent was grossly negligent for allow ng the permanent
splices to be made by tying knots in the conductors because
respondent's chief electrician knew that his electricians were
prone to tie knots in conductors when nmaking splices, but he has
never di scharged anyone for such practices and there i s nothing
in the record to show that he has inposed any sanctions on

enpl oyees who nake splices by tying knots in conductors (Tr.
331-334; 337-343; 356; 363-364; 365).

Di scussi on. Respondent's chief electrician and the inspector
agreed that if splices are made in cables by tying knots in the
conductors instead of using proper connectors, there is no way to
di scover that the splices have been nmade inproperly once the
splices have been covered by the vul cani zed sl eeves which are
required to be placed over permanent splices (Tr. 353; 358; 365).
Respondent' s chief electrician, however, knew that the five
el ectricians who were enpl oyed at respondent’'s No. 9 Mne had a
propensity for tying knots in conductors (Tr. 365). The practice
of making splices by tying knots in the conductors was so
prevalent at the No. 9 Mne that the inspector who wote the
instant notice of violation stated that he perforned his
exam nation of the permanent splices in this instance because
UMM had rmade a conplaint to MSHA that splices were being
i nproperly made at the mine (Tr. 337). The sane five electricians
who were enployed at the No. 9 M ne when the five inproper
splices were made are still working at the No. 9 Mne (Tr. 366).
There is nothing in the record to show that respondent has
announced any sanctions which will be used to assure that proper
connectors will be used when splices are nmade at the No. 9 M ne.

Concl usions. Since the violation was very serious and
respondent was grossly negligent for allowing the violation to
occur, a penalty of $2,000 will be assessed for this violation of
section 75.514. Exhibit G 2 shows that one prior violation of
section 75.514 has occurred at respondent’'s No. 9 M ne.
Therefore, the penalty of $2,000 will be increased by $25 to
$2,025 under the criterion of respondent's history of previous
vi ol ati ons.
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Docket No. HOPE 78-565-P (Paragon M ne)

Oder No. 1 RM (7-56) 4/14/77 075.400 (Exhibit G 17)

Fi ndi ngs. Section 75.400 requires that coal dust, including
float coal dust deposited on rock-dusted surfaces, |oose coal
and ot her conbustibles be cleaned up and not be permtted to
accunul ate in active workings or on electric equipnent.
Respondent viol ated section 75.400 because | oose coal, coal dust,
and float coal dust existed on the structures and electrica
components of the belt head of the No. 713-C belt conveyor.
Additionally, | oose coal and coal dust existed along the belt
line fromthe belt head to the tail piece in depths of fromO to
17 inches for a distance of 1,500 feet. Mst of the accunul ations
were either under the belt conveyor or in close proxinmty to the
belt (Tr. 155-156). While electrical wires supplied power to the
belt drive, the inspector saw no bare wires which created an
expl osi on hazard. The Paragon M ne rel eases nethane, but the
i nspector did not think nmethane would be likely to accunulate in
the belt entry. For the foregoing reasons, the violation was only
noderately serious. Respondent was negligent for pernmitting the
accunul ations to occur (Tr. 155-159; 164).

Di scussi on. The assistant superintendent of respondent's
Paragon M ne testified that respondent has a belt exam ner who
checks the condition of the conveyor belts in the Paragon M ne on
each shift. He stated that the belt exam ner's book showed t hat
the No. 713-C belt conveyor was okay on April 11. The next entry
for April 12 stated "[n]eeds water fixed on head". The subsequent
entry for April 13 stated "713-C needs spot cleaned". The entry
for the day the instant order was witten stated "713-B and C
belts need cl eaned, needs rollers”. The assistant superintendent
stated that the belt was not cleaned on April 13 after the belt
exam ner had indicated that the belt conveyor needed to be "spot
cl eaned". The inspector testified that no cl eani ng was bei ng done
along the belt at the time he wote his order on April 14 at
11: 22 a.m (Tr. 157). In such circunstances, the preponderance of
t he evidence shows that respondent knew about the accumul ati ons
before they were cited in the inspector's order, but respondent
was taking no steps to clean up the | oose coal and coal dust at
the tine the accumul ati ons were first observed by the inspector
Therefore, | find that the violation of section 75.400 was proved
under the former Board's opinion in AOd Ben Coal Co., 8 |IBMA 98
(1977), which has previously been discussed in this decision

Concl usions. Since the violation of section 75.400 was only
noderately serious and since the conbustibles had not been
accunul ating for a very long period before they were cited by the
i nspector, a penalty of $400 will be assessed.

Exhibit G2 indicates that 65 prior violations of section
75.400 have occurred at respondent's Paragon Mne. In 1970 and in
every year
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thereafter, there have been at |east four violations of section
75.400 at the Paragon Mne. A total of 16 violations occurred in
1976 and five violations of section 75.400 had occurred in 1977
at the Paragon M ne by April 14, 1977. Respondent has not
exercised a sufficient effort to reduce accumul ati ons of
conbustible materials at the Paragon M ne. Therefore, the penalty
of $400 will be increased by $500 to $900 because of respondent's
unf avorabl e history of previous violations.

Docket No. HOPE 78-565-P (Paragon M ne)
Oder No. 1 RM(7-46) 5/4/77 075.400 (Exhibit G 18)

Fi ndi ngs. Respondent again viol ated section 75.400 on May 4,
1977, or just 2 weeks after the preceding order citing a
violation of section 75.400 was witten. This tine | oose coal
coal dust, and float coal dust existed along the No. 697-A
conveyor belt for a distance of 4,000 feet. The accumul ati ons
ranged fromO to 16 inches in depth and were effectively
conti nuous. The accunul ati ons were deepest on both sides of the
tail piece, but float coal dust existed for the entire 4,000-f oot
| ength of the conveyor belt. Although the existence of the
accunul ati ons had been recorded in the preshift exam nati on book
the inspector saw no cleaning along the belt at the tinme he
i ssued his order. The violation was noderately serious because no
ignition sources were observed by the inspector. Respondent was
negligent in permtting the accunmul ations to occur (Tr. 180-187).

Concl usions. Since the accunul ations were reported by the
preshift exam ner and no steps were being taken to clean up the
accumul ations at the tine the order was witten, | conclude that
respondent was pernmitting the accumul ations to occur and that a
vi ol ati on of section 75.400 was therefore proven under the forner
Board's opinion in Od Ben Coal Co., 8 IBMA 98 (1977), supra

Al t hough the inspector saw no active ignition sources with
respect to either the preceding violation of section 75.400 or
this violation of that section, the inspector said that he would
classify the violation cited on May 4 as nore serious than the
one cited on April 14 because the violation of May 4 involved an
expanse of |oose coal, coal dust, and float coal dust which was
2,500 feet longer than the accumul ati ons observed on April 14. |
agree with the inspector that the violation observed on May 4 was
potentially nore serious than the one observed on April 14. The
penalty for the violation of May 4 should, therefore, be greater
than the penalty previously assessed for the violation of Apri
14. Consequently, a penalty of $800 will be assessed for this
violation of section 75.400.

Exhi bit G2, as indicated above, shows that 65 prior
vi ol ati ons of section 75.400 have occurred at respondent's
Paragon M ne. The
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precedi ng violation of section 75.400 which occurred on April 14
raises to six the nunber of violations of section 75.400 which
had occurred in 1977 at the Paragon M ne by April 14, 1977. In
vi ew of respondent's unfavorable history of previous violations,
the penalty of $800 will be increased by $550 to $1, 350.

Docket No. HOPE 78-565-P (Paragon M ne)
Oder No. 1 RP (7-62) 4/14/77 0O75.200 (Exhibit G 19)

Fi ndi ngs. Section 75.200 requires each operator of a coa
mne to submt a roof-control plan suitable to the roof
conditions and m ning system of each coal mne. Respondent's
roof -control plan provided that the width of the entries should
not exceed 20 feet where roof bolts are the sole neans of roof
support. Respondent violated section 75.200 because the Nos. 2,

3, 4, 5 and 6 entries in the No. 2 Section were up to 23 feet

wi de for a distance of 60 feet inby the | ast open crosscut. The
entries were up to 3 feet wider than the 20-foot width permitted
by the roof-control plan. Wde entries narrow the size of the
pillars left for supporting the roof and increase the stress on
the roof span. Although the inspector did not detect any actua

| oose roof, he said that 80 to 85 percent of the fatalities which
occurred in underground coal mnes in 1974 and 1976 resulted from
failure of operators to conply with their roof-control plans. The
potential for a roof fall nmade the violation serious. Respondent
was grossly negligent for allowing the widths to be driven
excessively wide for a distance of 60 feet because 2 or 3 days
woul d be required for the mncrs to advance 60 feet while
continuously cutting the entries excessively wide (Tr. 195-205).

Di scussi on. Respondent's assistant superintendent testified
t hat because of illness, vacations, etc., respondent had a
shortage of section forenen at the tine Order No. 1 RP was
witton and that it had been necessary to use a section forenman
from anot her mine. The substitute section foreman was
i nexperienced in supervising a section in which a continuous
m ni ng machi ne was used (Tr. 210). The assistant superintendent
conceded, however, during cross-exam nation that the excessive
wi dt hs occurred over a period of several days and that during
part of that tine, an experienced section foreman was al so
driving the entries excessively wide (Tr. 213). The assi stant
m ne superintendent said there was no way to know which forenman
had driven which parts of the entries and he concl uded that both
of them were probably driving the entries w der than they shoul d
have been driven.

The inspector said that it was a section foreman's duty to
not e when excessive w dths were being driven and that he shoul d
have been able to narrow the cuts back to the proper width (Tr.
207). Additionally, since the roof bolter had begun to instal
five rows of bolts to conpensate for the excessive width, the
section foremen should have noticed the extra row of roof bolts
and shoul d have narrowed
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the entries so that the extra row of roof bolts would not have
been necessary. Moreover, the section foremen should have

recogni zed the excessive wi dths and should have installed tinbers
or cribs in order to give the roof increased support (Tr. 205).

Respondent' s assi stant m ne superintendent also testified
that after the inspector cited the excessive w dths, respondent
had its engi neers neasure the entries cited in the inspector's
order. The engi neers nmeasured the entries at 10-foot intervals
and found the widths of the entries to be as follows: No. 2 entry
ranged from17.95 to 21.70 feet and averaged 20.33 feet. No. 3
entry ranged from 19.70 to 22.20 feet and averaged 20.82 feet.

No. 4 entry ranged from21.5 to 23 feet and averaged 22.25 feet.
No. 5 entry ranged from 19.70 to 22.50 feet and averaged 20.74
feet. No. 6 entry ranged from 20.75 to 23.20 feet and averaged
21.71 feet (Tr. 212). The engi neers' neasurenents support the

i nspector's order by showing that all the entries cited in the

i nspector's order were excessively wide in some places. The No. 4
entry was especially wide since it averaged 2.25 feet in excess
of the 20-foot width required by respondent's roof-control plan

Concl usions. As the inspector's testinmony shows, it is
extremely inportant that operators carefully adhere to their
roof -control plans. Al though the evidence fails to show that roof
conditions were fragile in the No. 2 Section, it is essential
that mners be given as nuch protection against potential roof
falls as possible. Since the violation was serious and respondent
was grossly negligent for allowing the entries to be driven wide
for several days, a penalty of $2,000 will be assessed for this
violation of section 75.200.

Exhibit G2 indicates that 53 prior violations of section
75. 200 have occurred at respondent's Paragon M ne. There were 10
violations in 1975 and eight violations in 1976. Only one
viol ation had occurred in 1977 prior to April 14, 1977, the date
of the instant violation. The evidence, therefore, shows that
respondent has nade an effort to reduce the nunber of violations
of section 75.200 which have been occurring at its Paragon M ne.
Therefore, the penalty of $2,000 will be increased by only $100
to $2, 100 because of the inmproving trend in frequency of
vi ol ati ons of section 75.200 at respondent's Paragon M ne.

Docket No. HOPE 78-566-P (Paragon M ne)
Order No. 1 EW(7-129) 9/20/77 075.517 (Exhibit G 15)

Fi ndi ngs. Except for certain wires not here rel evant,
section 75.517 provides that power w res and cables shall be
i nsul ated adequately and be fully protected. Respondent viol ated
section 75.517 because the trailing cable to the continuous
m ning machine in the No. 2 Unit contained six places in the
outer jacket with insufficient
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insulation. Bare wires for a distance of 1 inch were exposed at
three of the l|ocations and the mne floor was wet. The conti nuous
m ni ng machi ne was not operating at the tinme the six inadequately
i nsul ated pl aces were observed, but the machine had been
operating on the previous shift. Wen the machine did operate,
the trailing cable conducted 440 volts of alternating current.
The six inadequately insul ated places began at a point 30 feet
out by the continuous m ning machi ne and ended at a point 50 feet
out by the machine. A defect in a trailing cable no larger than a
pinhole is a sufficiently | arge opening to cause el ectrocution if
a cable is touched where the hole exists. The violation was very
serious (Tr. 117-121).

The inspector had exam ned the No. 2 Section on Septenber
16, 1977, or 4 days prior to the day he wote Order No. 1 EWhere
i nvol ved. During the previous inspection, he had observed the
i nadequat e i nsul ation but he did not then inspect the trailing
cabl e because the continuous m ni ng machi ne was out of service
and was being repaired. The inspector, however, advised the
section foreman, and both the assistant m ne superintendent and
the m ne superintendent that the trailing cable to the continuous
m ni ng machi ne needed repairs and that he woul d i nspect the
trailing cable at a later date (Tr. 125; 130).

After the inspector had told them about the inadequate
insulation on the trailing cable on Septenber 16, the assi stant
m ne superintendent called the supply house and ordered the
supply house personnel to send to the mne the materials needed
to repair the cable. The chief electrician told the electrician
on the night shift to nmake the required repairs. The chief
electrician then entered in the electrical book provided for
recordi ng exam nations of electrical equipnment that the repairs
had been made. After the inspector issued his order on Septenber
20, 1977, citing the six defective places in the trailing cable,
t he assistant mine superintendent again asked the chief
el ectrician about the repairs which were supposed to have been
made on Septenber 16, and the chief electrician insisted that the
repai rs had been made on Septenber 16. Therefore, the assistant
m ne superintendent testified that he had to assune that the
repairs were made on Septenber 16 and that additional defective
pl aces appeared in the cable between the inspector's cursory
exam nation on Septenber 16 and his careful inspection on
Sept ember 20 when the order citing the i nadequate insul ati on was
i ssued (Tr. 130-138).

No one doubted the inspector's finding that six inadequately
i nsul ated pl aces were observed in the trailing cable on Septenber
20 (Tr. 135). The inspector presented rebuttal testinony in which
he stated that he believed that the six inadequately insul ated
pl aces he observed on Septenber 20 were the sane defective pl aces
whi ch he saw in the cable on Septenber 16, but he conceded t hat
he did not observe the cable continually between Septenber 16 and
Sept enmber 20 and coul d
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not, therefore, state with certainty that no repair work had been
performed on the cabl e between Septenber 16 and Septenber 20 (Tr.
143; 147-148). Respondent was negligent for failing to nmake
certain that the defective places in the trailing cable were
repaired (Tr. 143; 147-148).

Di scussion. The entry nmade by the chief electrician in the
el ectrical exam nation book was "[r]etaped bad splices in cable,
Nunber 22 miner" (Tr. 132). That entry supports a concl usion that
the chief electrician may have m sunderstood what type of defects
the inspector wanted corrected because no "bad splices"” were
i nvol ved. There had been no severed wi res which woul d have
requi red the maki ng of splices. The bare conductors observed by
the inspector were places where the insulation had been danaged
so as to expose conductors. That type of defective insulation can
be repaired sinply by covering the defective places w th proper
tape so as to restore the insulation and prevent possible shock
(Tr. 149-150). The assistant m ne superintendent was definitely
under the inpression that permanent splicing materials would be
required to repair the trailing cable because the materials which
he ordered the supply departnent to send to the mne were
materials for maki ng permanent splices (Tr. 142).

There is every reason to believe that the defective
i nsul ation reported to nanagenment on Septenber 16 was not
repai red before Septenber 20 sinply because the assistant mne
superintendent and m ne superintendent m sunderstood the type of
defect which the inspector wanted corrected. Therefore, the
el ectrician who nmade the actual repairs could easily have retaped
permanent splices in the trailing cable w thout realizing what he
was supposed to be I ooking only for defective insulation at
pl aces where no splices were needed.

Despite the confusion about what the inspector actually told
managenment on Septenber 16, the fact remains that extrencly
danger ous bare conductors were exposed in the trailing cable at a
poi nt whi ch was no nore than 50 feet cutby the continuous mning
machi ne. The machi ne was out of service for repairs on Septenber
16. The section foreman knew that the inspector had seen sone
defects in the trailing cable. The | east he could have done
bet ween Septenber 16 and Septenber 20 woul d have been to have
exam ned the trailing cable so as to make sure that it was
properly insulated fromone end to the other. The gravity of
exi stence of bare conductors in a 440-volt trailing cable in a
wet section is so great that no section foreman or chief
el ectrician should have |l eft any doubt as to whether such bare
conductors had been located and fully reinsul ated as required by
section 75.517.

Concl usi ons. Respondent's witness did not dispute the fact
that bare conductors in a trailing cable expose nmners to
possi bl e el ectrocution, particularly when it is considered that
the m ne was wet in the area where the continuous m ni ng machi ne
was being operated. There was at |east ordinary negligence by
managenment in not having
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made sure that the trailing cable was adequately insul at ed

bet ween the inspector’'s informal warning given on Septenber 16
and his official inspection nmade on Septenber 20. In any event,
the extrene gravity of the violation warrants assessnment of a
penalty of $4,000 (Tr. 121-124).

Exhibit G2 indicates that there have been 11 prior
vi ol ati ons of section 75.517 at respondent's Paragon M ne. One
violation occurred in 1970 and none occurred in 1971 or 1972. In
all other years between 1970 and 1977 one viol ation occurred
except for the years 1973 and 1976 when three and four
vi ol ati ons, respectively, occurred. In 1977 one violation had
occurred prior to Septenmber 20, 1977, when the instant violation
occurred. The | argest nunber of violations of section 75.517
occurred in 1976. Two had occurred by Septenber 20, 1977, and
that is a poorer record of conpliance than the Paragon M ne has
achieved for 5 other years prior to 1976. In such circunstances,
the penalty of $4,000 will be increased by $200 to $4, 200 under
the criterion of respondent's history of previous violations.

Summary of Assessnents and Concl usions

(1) On the basis of all the evidence of record and the
foregoing findings of fact, respondent is assessed the foll ow ng
civil penalties:

Docket No. HOPE 78-315-P (No. 4-H UG M ne)

Notice No. 1 DIN (6-39) 11/30/76 [O75.400 $550. 00

Assessnents in Docket No. HOPE 78-315-P $550. 00

Docket No. HOPE 78-559-P (No. 4-H UG M ne)

Notice No. 1 JCH (7-7) 5/13/77 075.1103-4 $ 1, 000. 00

Total Assessnents in Docket No. HOPE 78-559-P $ 1, 000.00

Docket No. HOPE 78-560-P (No. 4-H UG M ne)

O der No. 1 DPC (7-35) 8/4/77 O75.200 $ 4, 400. 00

Total Assessnents in Docket No. HOPE 78-560-P $ 4, 400. 00

Docket No. HOPE 78-561-P (No. 4-H UG M ne)

Oder No. 1 JCH (7-8) 5/13/77 0O75.400 $ 950. 00

Total Assessnents in Docket No. HOPE 78-561-P $ 950. 00
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Docket No. HOPE 78-316-P (No. 5 M ne)
Order No. 1 RAN (6-77) 11/30/76 0O75.302-1 $ 2,025.00
Total Assessnents in Docket No. HOPE 78-316-P $ 2,025.00
Docket No. HOPE 78-317-P (No. 5 M ne)
Notice No. 1 RAN (6-76) 11/30/76 0O75.402 $ 2, 000. 00
Total Assessnents in Docket No. HOPE 78-317-P $ 2,000. 00

Docket No. HOPE 78-562-P (MacGregor No. 7 UG M ne)

Order No. 1 SWG (7-88) 11/4/77 [O075. 400 $ 2,500. 00
Order No. 1 SWG (7-102) 11/9/77 0O75.514 6, 050. 00
Order No. 1 RIW(7-103) 11/11/77 0O75.518 1, 500. 00
Order No. 2 RIW(7-104) 11/11/77 0O75.518 1, 500. 00
Total Assessnents in Docket No. HOPE 78-562-P $11, 550. 00
Docket No. HOPE 78-563-P (MacGregor No. 7 UG M ne)
Notice No. 3 OEB (7-13) 9/16/77 [O075.604 $ 2, 050. 00
Total Assessnents in Docket No. HOPE 78-563-P $ 2,050. 00
Docket No. HOPE 78-564-P (MacG egor No. 9 M ne)
Notice No. 3 BRS (7-32) 9/22/77 075.514 $ 2,025.00
Total Assessnents in Docket No. HOPE 78-564-P $ 2,025.00
Docket No. HOPE 78-565-P (Paragon M ne)
Order No. 1 RM (7-46) 5/4/77 0O75. 400 $ 1, 350. 00
Order No. 1 RM(7-56) 4/14/77 0O75.400 900. 00
Order No. 1 RP (7-62) 4/14/77 0O75.200 2,100. 00

Total Assessnents in Docket No. HOPE 78-565-P $ 4, 350.00
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Docket No. HOPE 78-566-P (Paragon M ne)

Order No. 1 EW(7-129) 9/20/77 0O75.517 $ 4,200. 00
Total Assessnments in Docket No. HOPE 78-566-P $ 4, 200. 00
Total Assessnments in This Proceedi ng $35, 100. 00

(2) MBHA's Petition for Assessment of Gvil Penalty filed in
Docket No. HOPE 78-415-P shoul d be dismissed for failure of NMSHA
to prove that a violation of section 77.205(a) existed as all eged
in Notice No. 1 NK (7-5) dated April 7, 1977.

(3) Respondent at all pertinent tinmes was the operator of
the Amherst No. 4-H UG M ne, the Anherst No. 5 Mne, the
MacG egor Preparation Plant, the MacGegor No. 7 UG M ne, the
MacG egor No. 9 M ne, and the Paragon M ne and as such is subject
to the provisions of the Act and to the health and safety
st andards promul gat ed t hereunder.

VWHEREFORE, it is ordered:

(A) Anmherst Coal Conpany is assessed civil penalties
totaling $35,100.00 which it shall pay within 30 days fromthe
date of this decision.

(B) The Petition for Assessnment of Civil Penalty filed in
Docket No. HOPE 78-415-P is disnmissed for the reason stated in
par agraph (2) above.

Richard C Steffey

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Daily production for 1977 was not given with respect to

the No. 5, Lundale No. 2, and MacGregor No. 8 M nes. Therefore,
the daily production for those three mnes is for 1976. The
record does not show whether the daily production for the Lundal e
No. 3A Mne was for 1976 or 1977 (Tr. 603).

~FOOTNOTE_TWOD

2. Respondent's chief electrician testified that the 4-H
M ne operates seven belt flights (Tr. 92), whereas the
i nspector's notice and testinony refer to nine belt flights. The
i nspector had gone to examine the fire sensors on the basis of a
conplaint filed by the UMWA. Since this was the first and only
visit the inspector made to the 4-H Mne, | find that the chief
electrician's testinony as to the nunber of belt flights in the
4-H Mne is nore likely to be correct than the count of an
i nspector who had nade only one trip to the 4-H M ne.

~FOOTNOTE_THREE

3. The inspector testified that the mne foreman told him
that he had personally bridged over the fuses in the switch box
(Tr. 551; 556). The mine foreman testified that he did not tell



the inspector that he had bridged over the fuses (Tr. 622).

have found that respondent was grossly negligent in bridging over
the fuses. | would not change the finding as to negligence
regardl ess of whether the nmine foreman did the bridging or sone
other enployee did it as all of respondent's witnesses agreed
that fuses of the proper size were readily available at the tine
and that it was unnecessary to bridge over the fuses (Tr. 564;
576; 594).



