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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , Docket No. DENV 78-359-P

PETI TI ONER A/ O No. 14-01116-02005 V

V. Docket No. DENV 78-437-P

A O No. 14-01116-02007 V

Bl LL' S COAL COVPANY, |INC.,
RESPONDENT Docket No. DENvV 78-438-P
A O No. 14-01116-02006 V

Docket No. DENvV 78-493-P
A O No. 14-01116-02009 V

Fort Scott Strip M ne

Docket No. DENvV 78-439-P
A O No. 14-01230-02002 V

Fulton Strip M ne
DEC!I SI ON

Appearances: Judith N. Macal uso, Esq., Ofice of the Solicitor,
M ne Safety and Health Administration, U S. Depart-
nment of Labor, on behalf of the Petitioner;

O B. Johnston Il1l, Esq., and Donald Switzer, Esq.,
Vinita, Cklahoma, on behalf of the Respondent.

Bef ore: Adm nistrative Law Judge Stewart
FACTUAL AND PROCEDURAL BACKGROUND
The above-captioned cases are civil penalty proceedings

brought pursuant to section 109( FOOTNOTE 1) of the Federal Coal M ne
Heal th and Safety
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Act of 1969, 30 U.S.C. 0819 (1970), hereinafter referred to as
the Act.

Petitioner filed a petition for assessnent of civil penalty
in Docket No. DENV 78-359-P with the Mne Safety and Health
Revi ew Commi ssion on April 27, 1978. This petition was answered
on May 30, 1978. On May 31, 1978, petitions for assessnent of
civil penalty were filed with the Conm ssion in Docket Nos. DENV
78-437-P, DENV 78-438-P and DENV 78-439-P. Respondent filed its
answer to these petitions on July 5, 1978. Docket No. DENV
78-493-P, the final petition involved herein, was filed on June
20, 1978, and answered on July 25, 1978. At the request of
Respondent, the above cases were consol i dat ed.

A hearing was held on Septenber 13 and 14, 1978, in Tul sa,
&l ahoma. At that hearing, Petitioner called two wtnesses and
i ntroduced 66 exhi bits. Respondent called two wi tnesses and
i ntroduced five exhibits. MSHA subnmitted a posthearing brief on
Novenmber 15, 1978, and a reply brief on Decenber 13, 1978.
Respondent submitted its brief on Decenmber 4, 1978

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
Sti pul ations
The parties entered into the follow ng stipulations:

1. Respondent Bill's Coal Conpany owns and operates the Fort
Scott Strip Mne and the Fulton Strip M ne.

2. In 1976 Bill's Coal Conpany produced 842,819 tons of
coal. The Fort Scott Strip produced 559, 140 tons.

3. Al the violations that are involved in these proceedi ngs
were abated with normal good faith.

4. Bill's Coal Conpany is subject to the Federal Coal M ne
Heal th and Safety Act of 1969.
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5. The Adm nistrative Law Judge has jurisdiction over the parties
and subject matter of these proceedings.

Docket No. DENvV 78-359-P

On Septenber 6, 1977, Larry L. Keller, then a surface nine
i nspector with MSHA, visited the Fort Scott Strip Mne to conduct
a safety and health inspection. At about 2:45 p.m, M. Keller
i ssued 104(c) (1) Notice of Violation No. 1-LLK, citing 30 CFR
77.208(d). (FOOTNOTE 2) This mandatory standard requires that
"[c]ompressed and liquid gas cylinders shall be secured in a safe
manner." While in the tipple area of the mne, the inspector had
observed an oxygen cylinder and an acetyl ene cylinder standing
unsecured in their wheeled cart. The cart had chains attached to
it to secure the bottles, but these chains were |eft unconnected.
As a result, the bottles could fall fromthe cart.

The Respondent admitted in its answer that the condition
existed in violation of section 77.208.

The operator was negligent in that it knew or should have
known of the violation yet failed to take tine corrective action
The viol ation had existed for a | ong enough tinme to have been
di scovered and corrected. The condition had arisen prior to the
[ unch period when a wel der-nmnmechani c changed one of the cylinders.
Al t hough the m ne superintendent who exam ned the tipple area
during the lunch period failed to observe it, the condition was
obvi ous. The bottles were in an active wal kway in plain view of
Respondent' s enpl oyees as they proceeded to the No. 1 or No. 2
belts or into the tipple operator's conpartnent.

In this instance not only were the cylinders unsecured but
the hoses of the bottles were strung out across an active
wal kway. An acci dent was probabl e because a person wal ki ng by
could accidentally jerk the hoses, hit the bottles, or in sone
ot her way knock the bottles out of the cradle. The caps were off
the cylinders. In the event that the cylinders fell, it was
probabl e that the val ves woul d be knocked of f causi ng sudden
rel ease of the gas. In addition, torches were being used near by,
presenting the chance of expl osion.

The bottles are 4 feet high, 8 inches in dianeter, and under
approxi mately 2,000 pounds of pressure. If a bottle fell and the
val ve was knocked off, the bottle would becone a | arge,
hi gh- speed projectile. Accidents have happened in which fallen
cylinders have "run wild" inside a building. They have been known
to go through
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8-inch concrete walls and have penetrated one-quarter-inch stee
bul kheads. The evidence clearly establishes that the workers in
the tipple were exposed to a risk of serious injury or death.

Respondent's Assessed Viol ations H story Report (Govt. Exh.
No. 1) indicates that it had 27 paid violations from Decenber 20,
1976, through Decenber 12, 1977, at the Fort Scott Strip Mne. No
evi dence indicates that a penalty in this case would adversely
affect the operator's ability to continue in business.

Docket No. DENvV 78-439-P

On Novenber 8, 1977, Inspector Keller issued 104(c) (1)
Notice of Violation No. 1-LLK, citing a violation of 30 CFR
77.410. (FOOINOTE 3) This section requires that trucks nust be equi pped
wi th an audi bl e automati ¢ backup warni ng devi ce. The Respondent
admtted in its answer that an independently-owned coal haul er
truck, which was not equi pped with such a warning device, cane
onto the premises of its Fulton Strip M ne. Respondent further
admtted that the presence of this truck constituted a technical
violation of section 77.410.

Petitioner has not shown that this violation was the result
of Respondent's negligence. Wen Inspector Keller arrived at the
m ne that norning, Respondent's safety director, Homer Little,
was in the process of conducting a conpany inspection of the
mne. As part of this inspection, M. Little spot-checked a
nunber of coal hauler trucks at the weighing scale for conpliance
wi th Federal regulations. Normally, the checking of trucks for
conpliance is the responsibility of a nonmanagenent enpl oyee, the
scale man. This enpl oyee was left to performthe safety checks
when M. Little acconpanied M. Keller during his inspection

M. Keller subsequently discovered the inadequately equi pped
coal haul age truck. This truck had entered Respondent's property
after M. Little left the weighing scale, and he was unaware that
it was without a backup alarmuntil the absence was di scovered by
M. Keller. The violation was abated within 10 m nutes when the
vehicle was permtted to | eave the property. The driver of the
cited truck stated that he had not been at the mine for
approxi mately 3 weeks. It was further devel oped by Respondent's
Exhibits R-1 and R-2, and by adnmi ssion of Inspector Keller, that
Respondent had procedures which would normally insure that
i ndependent drivers conplied with the rel evant safety
requi renents. It was not established that under the circunstances
that the operator knew or should have known of the violation
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or failed to exercise reasonable care to prevent the occurrence
of the violation.

The failure of the truck to have a backup alarmdid not
present a serious hazard under the circunstances at the mne. It
i s inprobable that an acci dent woul d have occurred because of
this failure. The trucks had little occasion to back up, once
they were on mine property. They pulled up in forward gear, and,
after being front-|oaded, they pulled away in forward. Moreover,
pedestrian traffic in the area was very light. At the tinme the
notice was issued, there were no pedestrians in the area.

The operator had four prior paid violations at the Fulton
Strip Mne, none of which were for violations of 30 CFR 77.410. A
total of 1,841,420 tons of coal were produced at the Fulton Strip
Mne in 1978. There is no evidence indicating that a penalty in
this case woul d adversely affect the operator's ability to
continue in business.

Docket No. DENvV 78-437-P

On Decenber 12, 1977, inspector Larry Keller and
i nspector-trai nee Don Summers, arrived at Respondent's Fort Scott
M ne to conduct a safety and health inspection. In the course of
this inspection, Inspector Keller issued at |east three notices
of violation and 13 w thdrawal orders, all of which were directed
at conditions existing in the mne tipple. The mne tipple had
ceased operation during the evening hours of Friday, Decenber 9,
when a drive notor of the No. 2 conveyor burned out. The tipple
did not operate on Decenber 10 and 11, during which tinme repairs
were carried out.

A single violation is alleged in Docket No. DENV 78-437-P.
I nspector Keller issued 104(c)(1) Notice No. 1-LLK, citing a
violation of 30 CFR 77.205(b). (FOOTNOTE 4) He described the condition at
i ssue as follows:

The wal kway extending al ong the #2 and #3 belts had the
foll owi ng stunbling and tripping hazards: two 20 1b
propane bottles, pulley and belt guard, |og chain,

rope, 2 shovels, angle iron, pry bar, drop light,
grease gun and a coal accumul ati on great enough at the
transfer point from#2 to #3 belt to render the wal kway
in that area inaccessible.

The inspector also alleged that the violation was of such a
nature as could significantly and substantially contribute to the
cause and
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effect of a mne safety or health hazard, and that it was caused
by an unwarrantable failure to conply with such standard.

Inits answer, the Respondent adnitted the presence on the
No. 2 and No. 3 wal kways of the itens and materials |isted by the
i nspector, but nmaintained that they were not extraneous and did
not constitute a stunbling or tripping hazard in violation of
section 77.205(b).

In support of this contention, the Respondent expl ained the
presence of each of the itens or materials as foll ows:

(a) The 20-pound propane bottles with torches were used
t hroughout the winter nonths to nelt ice fromthe conveyor
i dlers;

(b) The pulley and belt had been renoved during the drive
nmotor repair of Decenber 10 and 11

(c) The log chain and rope were used to hoist the drive
motor to its nounting;

(d) The shovels were used to renove coal fromthe belts and
to break ice;

(e) The pry bar and angle iron were used as a |l ever to nove
the No. 2 notor and to renove ice fromthe conveyor

(f) The grease gun was used to lubricate pulley sheaves
after work on the idlers was done; and

(g) The drop light was used to illum nate the wal kway and
the burnt out notor on the evening of Decenber 9.

Section 77.205(b) requires that travel ways be maintai ned
cl ear of stunbling hazards and there is no express exception of
this requirement during repairs. Sone of these itens, including
the rope and tackle, the drop light, log chain and grease gun
were no | onger needed in the repair process. The inspector saw no
wor kers actively engaged in actual repair work at the time of his
i nspecti on.

Coal had accumulated in two areas--at the transfer point
fromthe No. 2 to the No. 3 conveyor and at the drive end of the
No. 3 conveyor. At the first of these areas, as much coal as the
wal kway coul d hold had accumul ated. Although coal was no | onger
being transferred to the No. 3 belt, it had accumulated in
passi ng. The accumul ation at the drive of the No. 3 conveyor was
far less than at the transfer point, but there were pieces of
coal lying on the wal kway.

The presence of the equipnent, itens and coal accunul ations
on the wal kway created stunbling hazards in violation of section
77.205(b).
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The evidence indicates that the operator was negligent inits
failure to properly maintain the wal kways. Even though the itens
and materials were readily observabl e and had been used, for the
nost part, during the weekend repair efforts, no nention was nmade
of the condition on Monday norning in the onshift exam nation
record book. The operator knew or should have known of the
condition, yet failed to take steps to correct it.

The only access to conveyor belts No. 2 and No. 3 was al ong
t he wal kways in question. Any enpl oyee assigned to work on these
wal kways woul d have been exposed to the stunbling hazard. G ven
the condition of the wal kways, it was probable that a stunbling
acci dent woul d occur.

The injuries threatened ranged from brui ses to broken
bones--the normal consequences of a fall. It was al so possible
that an individual mght fall fromthe wal kway to the coal pile
bel ow. The di stance fromthe wal kway to the coal pile was 25 feet
inthe vicinity of the coal accumulation at the transfer point
fromthe No. 2 to No. 3 belts, the place where this nore severe
accident was nost likely to occur

O the 27 paid violations at the Fort Scott Strip Mne
bet ween Decenber 20, 1976, and Decenber 12, 1977, two were for
viol ations of 77.205, including one which was i ssued on Decenber
12, 1977. No evidence indicates that a penalty in this case would
adversely affect the operator's ability to continue in business.

Docket No. DENvV 78-438-P

Two violations are alleged in Docket No. DENV 78-438-P. Both
al | eged violations were the subject of 104(c)(1l) notices of
violation issued by Inspector Keller in the course of the
Decenber 12 inspection at the Fort Scott Strip M ne.

The first of these was Notice No. 5-LLK which cited a
violation of 30 CFR 77.1713(c). (FOOTNOTE 5) The inspector described the
condition as foll ows:
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The on-shift exam nation records of the tipple area by
certified persons during the day shift on 12-12-77 indicated
no hazar dous conditi ons had been found. The 4 notices of
violation and the 14 closure orders issued at the tipple
area this date indicated there were sone hazardous condi -
tions in that area which were not recorded.

Undi sputed testinmony established that an onshift exam nation
of the tipple area was conducted on Decenber 12, and there were
no hazardous conditions noted in the exam nation record book
Respondent's contention that no hazardous conditions existed is
rejected. The stunbling hazard di scussed above in Docket No. DENV
78-437-P existed at the tine of the onshift exam nation. In
additi on, the Respondent admtted the existence of three
violations alleged in Docket No. DENV 78-493-P--Oder Nos.

7-0032, 7-0033 and 7-0034. These violations involved the
substantial accunul ati ons of coal and the bl ockage of an
escapeway. The inspector testified that the coal accumulations in
t hese areas had existed for nunerous operative shifts. As

di scussed bel ow, there were al so instances of unguarded nmachi nery
inthe tipple. The failure to record these hazards in the

exam nation record book was in violation of section 77.1713(c).

The operator's failure to record the existing hazards was
negligence in that the conditions were visually apparent.

It is inprobable that the failure to record the hazards
whi ch existed in Respondent's tipple increased the risk of
accident and injury. The above-nenti oned hazards were visually
apparent. It is unlikely that entry in the exam nati on book woul d
have increased the awareness of Respondent's enpl oyees with
regard to these hazards.

The second Notice, No. 2-LLK, cited a violation of 30 CFR
77.512. (FOOTNOTE 6) The inspector described the condition as foll ows:
"The junction box | ocated near the drive pulley of the No. 2 belt
was not provided with a cover plate."

The Respondent admitted in its answer that the condition
exi sted as alleged. It contended, however, that the absence of
the cover plate was not in violation of section 77.512 because of
the "testing" exception contained therein. Section 77.512
provi des that cover plates shall be kept in place at all tines
except during testing or repairs.

The plate had been renmoved in order to all ow repl acenent of
the drive notor on the No. 2 conveyor. Wiile the junction box was
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unguarded, the belt had been operated for testing purposes only.
As such, this condition did not constitute a violation of 30 CFR
77.512.

The history of prior paid violations at Respondent's Fort
Scott Strip Mne has been noted above. No evidence indicates that
a penalty in this case woul d adversely affect Respondent's
ability to remain in business.

Docket No. DENvV 78-493-P

Thirteen violations were alleged in Docket No. DENV
78-493-P. These all eged violations gave rise to 104(c) (1)
wi t hdrawal orders which were issued by Inspector Keller on
Decenmber 12 at the Fort Scott Strip Mne. In its answer,
Respondent included a Mtion to Confess Partial Judgnent with
regards to three of the violations. This notion is the equival ent
here of a notion for approval of settlenent. The Respondent
adm tted the occurrence of these violations and tendered a check
for payment in full of the civil penalty as originally assessed
by MSHA. The three orders and corresponding civil penalties
assessed and paid are as foll ows:

No. 12-LLK (No. 7-32) for a violation of 77.1104(FOOTNOTE 7)  $2, 200
No. 13-LLK (No. 7-33) for a violation of 77.213(FOOTNOTE 8) $2, 500
No. 14-LLK (No. 7-34) for a violation of 77.205(b)(FOOTNOTE 9) $2, 200

I nspector Keller issued Order of Wthdrawal No. 12-LLK after
observi ng accunul ati ons of | oose coal and coal dust in the
drawof f tunnel, under the No. 1 belt conveyor fromthe tai
pulley to the east side of the tipple building and al ong the No.
1 belt conveyor. Order of Wthdrawal No. 13-LLK was issued by the
i nspect or because no usabl e escapeway was provided fromthe
cl osed end of the drawoff tunnel to a safe |ocation on the
surface. Coal had accunul ated to a height of 4 feet on the trap
door leading fromthe tunnel to
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the surface, preventing escape. The |last of these three orders,
Order of Wthdrawal No. 14-LLK, was issued by the inspector
because he observed that both wal kways al ong the coal dunp hopper
were full of |oose coal and coal chunks. In addition, coal had
accunul ated around the | adder |eading to the wal kways to a hei ght
of approximately 4 feet.

The inspector found that each of these three violations was
of such nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard and that each was caused by an unwarrantable failure to
comply with the respective standard on the part of Respondent.
Al three conditions were abated within the time prescribed by
t he inspector.

In view of the above, the negotiated settlement of these
three orders of withdrawal is hereby approved.

The remaining 10 orders were directed at the absence or
i nadequacy of guards in various places throughout the tipple and
al ong the conveyor belts. In each of them Inspector Keller cited
ei ther section 77.400(a) or section 77.400(c).(FOOINOTE 10) Section
77.400(a) states that exposed noving machi ne parts, such as
drive, head and tail pulleys, which may be contacted by persons,
and which may cause injury to persons shall be guarded. Section
77.400(c) states that guards at the conveyor drive, conveyor head
and conveyor tail pulleys shall extend a distance sufficient to
prevent a person fromreachi ng behind the guard and becom ng
caught between the belt and the pulley.

The inspector also found that each alleged violation was of
such nature as could significantly and substantially contribute
to the cause and effect of a mne safety or health hazard, and
was caused by unwarrantable failure on the part of the operator

In its posthearing brief, the Respondent asserted that the
single overriding issue is whether the orders were directed at
equi prent
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whi ch was being tested and/or repaired. This is an
oversinplification. The alleged viol ati ons consi dered bel ow are
separate and apart and nust be treated as such

As noted above, there were 27 paid violations at the Fort
Scott Strip Mne from Decenber 20, 1976, until Decenber 12, 1977.
There is no evidence which would indicate that a penalty woul d
af fect the Respondent's ability to continue in business.

The al l eged viol ations are considered below in the sequence
in which the correspondi ng orders were issued.

a. Oder No. 1-LLK

Order No. 1-LLK cited section 77.400(c) and was directed at
the following condition: "The belt drive pulley of the No. 3
hori zontal conveyor had not been guarded."” The Respondent
admtted in its answer that the pulley was unguarded as all eged,
but argued that no violation existed because its No. 3 conveyor
belt was inoperative.

Larry Pomm er, Respondent's chief engineer, testified that
the No. 3 belt had been inoperative since |ate sutmer or early
fall of 1977. Respondent had experienced icing problens with the
belt during the prior winter, and, after unsuccessful attenpts to
correct the problenms, had shut down the belt in anticipation of
the oncoming winter. This testinony was uncontradi cted. Since the
belt was not operational and had not been used for a | ong period
of time, the record does not establish a violation of section
77.400(c). Under the circunstances, the belt did not present the
hazard which the regul ati on was i ntended to prevent.

b. Order No. 2-LLK

Order No. 2-LLK cited section 77.400(a) and was directed at
the following condition: "The V-belts and pulleys of the No. 2
belt conveyor drive were not guarded. The guard had been renoved
and not replaced.” The Respondent admitted in its answer that the
guard was not in place. It had been renoved to facilitate
repl acenent of the No. 2 conveyor notor which had burned out on
t he eveni ng of Decenber 9, 1977.

Respondent asserted in its defense that the equi pnent had
been operated for testing purposes only while in its unguarded
condition. The conveyor systemwas not operated fromthe tine the
motor failed until the norning of December 12, 1977. At that
time, two short test runs were nmade in order to check the
new y-installed drive notor, as well as the alignnent of the
belt. Coal was carried on the belt during the second run in order
to test the belt under normal operating tension
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Section 77.400(d) states: "Except when testing the machinery,
guards shall be in place at all tinmes while the nmachinery is
being tested." Respondent established that the guard in question
had been renoved to facilitate repairs, and the belt was
thereafter operated in an unguarded condition for testing
pur poses only. The absence of the guard in this instance did not
constitute a violation of section 77.400(a).

c. Oder No. 3-LLK

Order No. 3-LLK cited section 77.400(c) and was directed at
the followi ng condition: "The belt drive pulley of the No. 2
conveyor had not been guarded to prevent a person from reaching
behi nd the guard and becom ng caught between the belt and pull ey.
One side of the guard had been renoved and not replaced and one
guard was i nadequate."

The Respondent adnmitted in its answer that the belt was
unguarded as all eged. Chief Engineer Ponm er testified that the
guard on the south side of the belt had been taken off to allow
repl acenent of conveyor idlers, as well as deicing of the belt.
The guard had been renoved to facilitate repair and other than
test runs, the belt had not been operated without this guard.
Wth respect to this side of the belt drive pulley, no violation
exi st ed.

The testinony of Inspector Keller and Inspector-Trainee
Sunmmer s established that the guard on the north side of the drive
pul | ey was i nadequate, as alleged. This guard did not extend a
sufficient distance down the belt to prevent a person from con ng
into contact with the pinchpoint between the belt and pulley.

The operator was negligent in its failure to adequately
guard the belt drive pulley. The condition was readily observable
and existed along a regularly traveled portion of the belt. The
operator knew or should have known of its existence, yet failed
to take corrective action

It is inprobable that a person would cone into contact with
this particul ar pinchpoint. No evidence exists on the record that
a person could do so inadvertently. The testinony adduced as to
the probability of the occurrence of an accident and injury
related to the absence of the guard fromthe south side of the
belt and the record did not establish that it would be likely for
a person to be injured by inadvertently reachi ng behind the
guard.

If a person were to be caught between the belt and pulley at
t he pinchpoint, |oss or breakage of a linb or fingers m ght
occur.
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d. Oder No. 4-LLK

Order No. 4-LLK cited section 77.400(c) and stated: "[T]he
tail pulley of the No. 3 belt conveyor had not been guarded. The
guard was | aying on the wal kway under about 12 inches of |oose
coal ." The Respondent admitted in its answer that the tail pulley
was unguarded, but asserted in its defense that the No. 3 belt
was i noperative and that the guard in question had been renoved
for purposes of repair.

As noted above, the uncontradicted testinmony of Larry
Ponmi er, Respondent's chief engineer, established that the No. 3
belt had been inoperative since |late summer or early fall of
1977. As such, the unguarded tail pulley did not present a hazard
and was not in violation of section 77.400(c).

e. Oder No. 5-LLK

Order No. 5-LLK cited section 77.400(c). Inspector Keller
observed that: "The drive pulley and feeder chain of the salting
machi ne | ocated over the No. 2 belt converyor had not been
guarded."” Respondent admitted in its answer that this equipnent
was unguarded. The guard had been taken off to repair the drive
pul l ey of the salting machine. The guard was in the vicinity, but
it had not been replaced after repairs were conpl eted.

This condition was a clear violation of 77.400(c).
Respondent' s argunment that no viol ation existed because the belt
was being tested is rejected. Al though Respondent asserts in its
posthearing brief that repairs were "recent,"” there is no
evi dence on the record which indicates the tinme at which the
repairs had been carried out. Respondent failed to establish a
connection between the testing and the absence of this guard.

Evi dence indicates that the Respondent was negligent inits
failure to guard this equi pnent. The absence of the guards was
readi | y observabl e.

It is probable that an accident woul d occur. The pulley was
| ocated al ong a wal kway and was accessi bl e to passersby. The
i nspector estimated the pulley to be within 12 inches of the
wal kway. 1f such an accident were to occur, it is probable that a
| oss of fingers or a hand would result.

f. Oder No. 6-LLK

Order No. 6-LLK cited section 77.400(c) and stated that "the
drive pulley of the No. 1A belt conveyor had not been guarded.™
I nspector Keller testified that this drive pulley had never been
guarded. The Respondent admitted in its answer that the equi pnent
was unguar ded, but asserted the absence of a guard did not
constitute a violation because the tipple had been operationa
for testing
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pur poses only on Decenber 12, 1977. This defense is rejected in
this instance because no causal |ink was established between the
absence of this guard and the operation of the belt for testing
pur poses.

The Respondent was negligent in its failure to guard this
drive pulley because the condition was readily observabl e and had
existed for a long period of time. It knew or should have known
of the condition, yet it failed to take corrective action

The pi nchpoi nt between the pulley and belt was estimted by
I nspector Keller to be 18 inches fromthe wal kway between knee
and wai st height. Gven the close proximty of the pinchpoint to
t he wal kway, it was probable that an accident woul d occur. If
such an accident were to occur, it is probable that the resulting
injury would be disabling. Inspector Keller testified that it was
likely that an individual caught at this pinchpoint would be
dragged into the belt and kill ed.

g. Order No. 7-LLK

Order No. 7-LLK cited section 77.400(c) and stated that "the
tail pulley of the No. 1A belt conveyor had not been provi ded
with a guard.” The Respondent had renoved the guard because the
pul l ey area could not be kept clear of coal otherw se. The
Respondent adnmitted in its answer that the tail pulley was
unguar ded, but again asserted that the absence of a guard did not
constitute a violation because the tipple operated on Decenber
12, 1977, for testing purposes only. This defense is rejected
because no causal |ink was established between the absence of the
guard and the operation of the belt for testing purposes.

The operator was negligent in that it knew the absence of
the guard, yet it failed to take corrective action

Inspector Keller testified that an acci dent was probable
because Respondent's enpl oyees were required to clean in the
area. He knew of accidents where fatalities had occurred when a
person caught a shovel in a tail pulley and was dragged into a
belt. Larry Pommer testified that all cleaning in the area was
acconpl i shed with water under high pressure. Even so, the finding
that an acci dent was probable is warranted because Respondent's
enpl oyees had occasion to work in the area and the unguarded
pul l ey was readily accessible.

It is probable that a disabling injury would occur if a
person was caught between the belt and pulley.

h. Order No. 8-LLK

Order No. 8-LLK cited section 77.400(a). The inspector
descri bed the condition as foll ows:
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The guard on the north end (face) of the rotary breaker was not
adequate to prevent personal contact of the drive chain and the
breaker drumitself. The guard was not of sufficient height and
in addition had been danaged and repairs had been attenpted by
wiring the guard back in place.

The guard on the rotary breaker normally reached a hei ght of
nore than 6 feet. However, the guard had been damaged so that on
one side it reached a height of only 4 feet and extended out into
t he wal kway. An attenpt had been made to repair this damage with
wire. The testinmony of Inspector Keller and Inspector-Trainee
Summers established that an individual could come into contact
with and be injured by the rotary breaker where its guard had
been danaged

The Respondent was negligent in that it was or should have
been aware of the damage to the guard, but failed to take
adequat e corrective neasures.

An acci dent was probable in that the inadequately guarded
breaker was adjacent to a wal kway frequently travel ed by
Respondent' s enpl oyees. Inspector Keller testified that a falling
man coul d reach for support and contact the breaker

If such an accident were to occur, the probable result would
be a disabling injury. Loss of fingers, a hand or an arm m ght
have resulted.

i. Order No. 10-LLK

Order No. 10-LLK cited section 77.400(c) and stated that
"the tail pulley of the No. 1 belt conveyor had not been
guarded."” The Respondent admitted in its answer that this tai
pul | ey was unguarded and I nspector Keller testified that a person
coul d become caught between belt and pulley while perform ng his
normal duties in the area.

The "testing"” defense interposed by Respondent is again
rej ected. No connection was established between the testing of
the belt on Decenber 12 and the absence of the guard on the tai

pul | ey.

The operator was negligent in that it knew or should have
known that the pulley was unguarded. The condition was visually
apparent. That accunul ations of coal contacted and engul fed the
pull ey indicated that the condition existed for a | ong enough
time that it should have been di scovered by the Respondent. If a
guard had been present, it would have prevented contact between
the pulley and the accumul ati ons.

It is probable that an acci dent woul d occur because of the
absence of this guard. The pulley was adjacent to a wal kway which
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was used by Respondent's enpl oyees in the performance of their
duties. The presence of a water punp on the wal kway and coa
accumul ations in the area increased the |ikelihood that an

acci dent woul d occur causing a mner to be caught in the belt.
Larry Pommier testified that the pinchpoint between this pulley
and the belt was inside a truss which was itself guarded. At the
sane time, M. Pommer testified that he was "not that famliar"
with this tail pulley. Accordingly, Inspector Keller's testinony
is given greater weight.

If an accident were to have happened, it is probable that a
di sabling injury would have occurred. Loss of fingers or a hand
m ght have resulted.

j. Oder No. 11-LLK

I nspector Keller issued Order No. 11-LLK, citing section
77.400(a). He stated that "the V-belt, clutch and pitman arns of
the feeder drive located in the draw off tunnel had not been
guarded."” The Respondent admitted in its answer that this
equi prent was unguarded. Larry Ponmier testified that they had
been renoved to allow for repair of the feeder and repl acenent of
the clutch. Respondent argued that a violation of 77.400(a) did
not exi st because repairs had been made and the guards had been
left off until testing could be acconplished. This defense nust
be rejected because the record contains no indication of the tine
when these repairs were effected. Mire specifically, there is no
i ndication that the repairs were made in the period from Decenber
10 through 12, and therefore, no causal |ink was established
bet ween t he absence of guards and the testing carried out on
Decenber 12.

The operator was negligent in its failure to guard the
machi nes. This condition was visually apparent and shoul d have
been known to the operator.

Because of the absence of guards on this equipnent, an
acci dent was probable. One enpl oyee per shift was required to
work in the area, and the wal kway around the equi pnrent had only a
16-inch cl earance.

If an accident occurred, the probable result woul d have been
the I oss of fingers or a hand.

Penal ti es

In consideration of the findings of fact and concl usi ons of
law in this decision based on stipulations and evi dence of
record, the followi ng assessnents are appropriate under the
criteria of section 109(a) of the Act.
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Docket

Not i ce

Docket

Not i ce

Docket

Not i ce

Docket

Noti ce

Docket

Or der

Or der

O der

Or der

Or der

O der

O der

The civil
Violati on No. 2-LLK (Decenber
1-LLK ( Decemnber
(Decenber 12, 1977),

12, 1977),

It is ORDERED that the settl enent

No. DENV 78-359-P

of Violation No. 1-LLK (9/6/77)

No. DENV 78-439-P

of Violation No. 1-LLK (11/8/77)

No. DENV 78-437-P

of Violation No. 1-LLK (12/12/77)

No. DENV 78-438-P

of Violation No. 5-LLK (12/12/77)

No. DENV 78-493-P

of

of

of

of

of

of

of

W t hdr awal

W t hdr awal

W t hdr awal

W t hdr awal

W t hdr awal

W t hdr awal

W t hdr awal

No.

& & 6§ 6§ § ¢

3-LLK (12/12/77)
5-LLK (12/ 12/ 77)
6- LLK (12/ 12/ 77)
7-LLK (12/ 12/ 77)
8- LLK (12/ 12/ 77)
10- LLK (12/ 12/ 77)
11-LLK (12/ 12/ 77)

CORDER

$ 1,000

75

1, 000

100

1, 000
1, 000
1, 500
1, 500
1, 000
1, 000

1, 000

penal ty proceedings with respect to Notice of

12, 1977),

12, 1977), O der
O der of Wt hdrawal
and Order of Wthdrawal No. 4-LLK (Decemnber

are hereby DI SM SSED.

Respondent with regard to Order of Wthdrawal

(Decenber 12, 1977),
1977), and O der

O der
of Wt hdrawal

of Wt hdrawal

of Wt hdrawal No.
No. 2-LLK

negoti ated by MSHA and
No. 12-LLK

No. 13-LLK (Decenber
No. 14-LLK i s hereby approved.

12,
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Wth respect to the remaining notices of violation and orders of
withdrawal, it is ORDERED that paynment in the anmount of $10, 175
be made within 30 days of the date of this decision

Forrest E. Stewart
Admi nstrative Law Judge
o S
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Section 109(a)(1l) of the Act reads as foll ows:

"The operator of a coal mine in which a violation
occurs of a mandatory health or safety standard * * * shall be
assessed a civil penalty by the Secretary under paragraph (3) of
this subsection which penalty shall not be nore than $10, 000 for
each such violation. Each occurrence of a violation of a
mandatory health or safety standard may constitute a separate
of fense. In determ ning the anount of the penalty, the Secretary
shal | consider the operator's history of previous violations, the
appropri ateness of such penalty to the size of the business of
t he operator charged, whether the operator was negligent, the
effect on the operator's ability to continue in business, the
gravity of the violation, and the denonstrated good faith of the
operator charged in attenpting to achieve rapid conpliance after
notification of a violation."

~FOOTNOTE_TWD
2. 30 CFR 77.208(d) reads as foll ows:

"Conpressed and liquid gas cylinders shall be secured
in a safe manner."

~FOOTNOTE_THREE
3. 30 CFR 77.410 reads as foll ows:

"Mobil e equi prent, such as trucks, forklifts, front-end
| oaders, tractors and graders, shall be equi pped with an adequate
aut omati ¢ warni ng devi ce which shall give an audi bl e al arm when
such equi pment is put in reverse."

~FOOTNOTE_FQOUR
4. 30 CFR 77.205(b) reads as foll ows:

"Travel ways and platforns or other neans of access to
areas where persons are required to travel or work, shall be kept
clear of all extraneous material and other stunbling or slipping
hazards. "

~FOOTNOTE_FI VE
5. 30 CFR 77.1713(c) reads as foll ows:

"After each exam nation conducted in accordance with
t he provisions of paragraph (a) of this section, each certified
person who conducted all or any part of the exam nation required
shall enter with ink or indelible pencil in a book approved by
the Secretary the date and a report of the condition of the mne



or any area of the mine which he has inspected together with a
report of the nature and |ocation of any hazardous condition
found to be present at the mine. The book in which such entries
are nmade shall be kept in an area at the m ne designated by the
operator to mnimze the danger of destruction by fire or other
hazard."

~FOOTNOTE_SI X
6. 30 CFR 77.512 reads as foll ows:

"I nspection and cover plates on electrical equipnent
shall be kept in place at all tines except during testing or
repairs.”

~FOOTNOTE_SEVEN
7. 30 CFR 77.1104 reads as foll ows:

"Conbustible materials, grease, lubricants, paints, or
flammabl e 1iquids shall not be allowed to accumnul ate where they
can create a fire hazard."

~FOOTNOTE_EI GHT
8. 30 CFR 77.213 reads as foll ows:

"When it is necessary for a tunnel to be closed at one
end, an escapeway not |ess than 30 inches in dianeter (or of the
equivalent, if the escapeway does not have a circul ar cross
section) shall be installed which extends fromthe closed end of
the tunnel to a safe |ocation on the surface; and, if the
escapeway is inclined nore than 30 degrees fromthe horizontal it
shal | be equi pped with a | adder which runs the full length of the
i nclined portion of the escapeway."

~FOOTNOTE_NI NE
9. See footnote 4.

~FOOTNOTE_TEN
10. 30 CFR 77.400 reads as fol |l ows:

"(a) Gears; sprockets; chains; drive, head, tail, and
takeup pull eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons shal
be guarded.

"(b) Overhead belts shall be guarded if the whipping
action froma broken |line would be hazardous to persons bel ow.

"(c) @uards at conveyor-drive, conveyor-head, and
conveyor-tail pulleys shall extend a distance sufficient to
prevent a person fromreachi ng behind the guard and becom ng
caught between the belt and the pulley.

"(d) Except when testing the machinery, guards shall be
securely in place while machinery is being operated.”



