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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PITT 79-11-P
PETI TI ONER A/ O No. 36-00926- 03001
V. Honer City M ne

HELEN M NI NG COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Leo MG nn, Esq., Ofice of the Solicitor, Departnent
of Labor, Arlington, Virginia, for Petitioner, NSHA;
Todd D. Peterson, Jones, Day, Reavis and Pogue,
Washi ngton, D.C., for Respondent, Helen M ning Conpany.

Bef ore: Judge Merlin
St atenent of the Case

This case is a petition for the assessnent of a civil
penalty under section 110(a) of the Federal M ne Safety and
Heal th Act of 1977.

MSHA al | eges a violation of section 103(f), the "wal karound”
provision of the Act. A hearing was held on March 20, 1979. Both
parties presented oral evidence (Tr. 9-36). At the conclusion of
t he taki ng of evidence, counsel waived the filing of witten
briefs, presented oral argunent, and agreed to have a decision
rendered fromthe bench (Tr. 36-80). Upon the conclusion of oral
argunent, a decision was rendered fromthe bench (Tr. 80-89).

Bench Deci si on
The bench decision is as foll ows:

The issue presented in this case is whether a m ner
representati ve who acconpani es an MSHA inspector during
a section 103(i) "spot inspection"” is entitled to be
pai d pursuant to the provisions of section 103(f) of
the Federal M ne Safety and Health Act of 1977.
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The facts are undi sputed. On April 6, 1978 an

i nspector of the Mne Safety and Health Adm nistration
made a spot inspection pursuant to section 103(i) of the
Act. Section 103(i) directs, inter alia, that where a

m ne |iberates excessive quantities of nethane, it shal
be i nspected during every five working days.

On April 6, 1978 the inspector made a 103(i) inspection
and during that inspection was acconpani ed by a m ner
representative for three hours. The operator refused to
pay the m ner representative for the three hours,
resulting in the issuance of the subject citation and
order, and also resulting in the assessnment of a civil
penalty and filing of the instant petition

The evidence al so shows that three days earlier, on
April 3, 1978, this inspector had begun a "regul ar™”

i nspection of the mne. Section 103(a) requires that
each underground coal mne be inspected in its entirety
at least four tinmes a year. Each total inspection is of
course done over a period of time, and the individua

i nspections which conprise the total inspection are
referred to as "regul ar” inspections.

On April 6, 1978 the inspector performed a 103(i) spot
i nspection for nethane instead of continuing on the
regul ar inspection which he was performng during that
peri od. The inspector testified, however, that a
regul ar 103(a) inspection and a 103(i)

could be going on at the sane time with two different

i nspectors, and that if this were so, MSHA woul d
require that if mner representatives acconpani ed both
i nspectors, both mner representatives be paid.
Accordingly, it nmakes no difference that in this case
only the spot inspection was being perforned because it
is MSHA's position that all wal karounds on 103(i) spot
i nspecti ons nust be conpensated pursuant to section
103(f). Section 103(f) provides that a m ner
representative shall be given the opportunity to
acconpany the MSHA i nspector during the physical

i nspection of any coal or other mne made under section
103(a), and that the m ner representative shall suffer
no |l oss of pay while he so participates in the

i nspecti on.

It is the operator's position that under 103(f) it is
required to pay only the mner representative who
acconpani es an MSHA inspector on a regul ar inspection
and that, therefore, it was not required to pay the
m ner representative in this case who acconpani ed the
i nspector on a section 103(i) spot inspection
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MSHA' s position is that the operator is required
to pay the mner representative who participated for
three hours in the 103(i) spot inspection. As the
Solicitor's oral argunment makes clear, MSHA' s position
is predicated essentially upon the Interpretive Bulletin
published by the Secretary of Labor at 43 Federa
Regi ster 17546, April 25, 1978. The Bulletin recognizes
that the participation and paynment provisions of section
103(f) refer to inspections nade pursuant to section
103(a). However, the Bulletin refers to all the pur-
poses enunerated in 103(a) for which inspections are
made, including determ nations for inmnent danger and
violations. Since 103(i) spot inspections are nmade for
t he purposes of finding immnent dangers or violations,
the Bulletin takes the position that a spot inspection
constitutes an inspection under 103(a) for purposes of
the participation and paynment provisions of 103(f).
According to the Bulletin, the requirement of four
i nspections per year for each mine inits entirety as set
forth in section 103(a) is only a statutory m ni num and
has nothing to do with the right of participation or the
right to conmpensation. It is on this basis that MSHA
contends in this case the operator nust pay the mner
representati ve who acconpani ed the inspector under 103(i)
spot inspections.

| have carefully considered MSHA's position as
expl ai ned here today at length by the Solicitor and as
set forth in the Interpretive Bulletin. I amunable to
accept MSHA's position. | recognize the Interpretive
Bulletin represents the Secretary's position, and that
it should be reviewed in light of the Secretary's
responsi bilities under the Act. However, the
Interpretive Bulletin is not binding upon ne. This was
expressly decided by the United States District Court
for the District of Colunbia in Bitum nous Coa
Qperators Association, Inc. versus Marshall and the
United Mne Wirkers, Cvil Action No. 78-0731, (January
11, 1979).

I must review and judge the Interpretive Bulletin in
light of the | anguage of the statute and the

| egislative history. The Interpretive Bulletin and the
i nterpretati on advanced by the Solicitor here today in
effect, read section 103(i) back into 103(a). In
addition, the Bulletin recognizes that there are other
i nspections such as those under 103(g) which are
performed at the request of a miner. The Bulletin al so
reads these inspections back into subsection (a) by
relyi ng upon the purposes for which such inspections
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are carried out, i.e., discovering violations or imm-
nent dangers.

The insuperable difficulty I have with this approach is

that if section 103(f) covered all inspections, it
coul d have provided for wal karounds and paynents for
all inspections w thout making any reference what soever

to subsection (a). Reference to subsection (a) must be
regarded as a limtation because it |eaves out the

ot her subsections pursuant to which inspections al so
are undertaken. Any other interpretation renders the
reference to subsection (a) as it appears in subsection
(f) meani ngl ess. Accordingly, reading the other
subsections, such as (i) and (g) back into subsection
(a) in the manner of the Interpretive Bulletin in
effect violates the | anguage of the statute and the way
it is witten and organized. In this connection al so
note that subsection (f) precedes (i) and (g).

conclude, therefore, that the reference in 103(f) to

i nspecti ons under 103(a) nmeans the regular inspections
described in that section.

On this basis, | conclude the operator was not required
to pay for the wal karound in this case, and that,
therefore, there was no viol ation

During oral argument great attention was given, both by
the Solicitor and operator's counsel, to the renmarks of
Congr essman Perki ns who was t he manager of the
Conference Committee for the House of Representatives.
VWhen i ntroducing the conference bill and report to

whi ch the House and Senate conferees had agreed,

Congr essman Perkins expl ained on the floor of the House
t he nmeani ng of section 103(f) with respect to
conpensation. First, the congressman set forth all the
pur poses for which inspections are perforned under
103(a) and that each m ne nmust be inspected in its
entirety at least four tines a year. He then pointed
out that in addition to the regul ar inspections
performed under subsection (a), inspections also were
performed under subsections (i) and (g). Turning then
to section 103(f), Congressman Perkins gave the

foll owi ng explanation with respect to conpensation
"Since the conference report reference is limted to

t he i nspections conducted pursuant to section 103(a),
and not to those pursuant to section (g) (1) or 103(i),
the intention of the conference conmttee is to assure
that a representative of the mners shall be entitled
to acconpany the federal inspector, including pre and
post - conferences, at no | oss of pay only during the
four regular inspections
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of each underground nmine and two regul ar inspections of
each surface mne in its entirety, including pre and
post -i nspecti on conferences.”

Congressman Perkins then conpared section 103(f) of the
present Act with section 103(h) of the 1969 Act, which
gave the mner representatives the right to participate
in "any" inspection, but which had no provision at al
for conpensation. The congressman then stated as
follows: "Since the conference report does not refer to
any inspection, as did section 103(h) of the 1969 Act,
but rather to an inspection of any mne pursuant to
subsection (a), it is the intent of the conmmttee to
require an opportunity to acconpany the inspector at no
| oss of pay only for the regul ar inspections nmandated
by subsection (a), and not for the additiona

i nspections otherwi se required or permtted by the
Act . "

Finally, the congressman stated: "Beyond these

requi renents regarding no | oss of pay, a representative
aut horized by the mners shall be entitled to acconpany
i nspectors during any other inspection exclusive of the
responsibility for paynent by the operator."”

The congressman's statenments appear at Vol une 123, No.
174, Congressional Record, H 11663, Daily Edition

Cct ober 27, 1977; and in Legislative H story, Committee
Print (July 1978) at pages 1356 to 1358.

I mredi ately after Congressnman Perkins' statenents, the
House of Representatives voted to pass the bill. |
bel i eve the congressnman's renmarks regardi ng the
operator's obligation to pay for wal karounds are too
clear to be ignored and do not point to any
interpretation other than that the operator only has to
pay for the wal karounds on the four regular

i nspections. As the Solicitor has persuasively stated,
it may be desirable to conpensate niner representatives
who acconpany MSHA inspectors on all inspections. This,
however, is not what the Act presently says. Moreover,

t he congressman, who perhaps had nore to do with the
enactment of this |egislation than any ot her,
specifically stated the opposite. | cannot |egislate
and neither can the Secretary. Change nust cone from
Congr ess.

One final matter: | recognize that limting the right
to conpensation to regul ar inspections perforned
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under subsection (a) may rai se a question of whether
there is a wal karound right for inspections other than
regul ar inspections. Congressman Perkins' statenent
guot ed above indicates that the mner representative
can acconpany the inspector during any inspection other
than a regul ar i nspection, exclusive of the operator's
responsibility to pay. The statutory basis of the
congressman's assertion of the general wal karound right for
all inspections is not apparent. Be that as it may,
however, the congressman's explanations linmting the
operator's obligation to conpensate wal karounds is so
clear and the statutory |anguage regarding the limted
obligation to pay under these circunstances is so clear
to ne that they sinply cannot be ignored. Here, again,
if the wal karound right w thout conpensation has inad-
vertently been limted, then the remedy lies w th Con-

gress. However, | must point out that for present
purposes, this issue is not presented in this case,
and | do not have to decide it. | only make the genera

observation that if the problemexists, it is one to be
set right by legislation and not by admi nistrative fiat.
O course, based upon the representations nmade to ne
during oral argument, it appears that as a practica
matter, the probl em does not exist because the wal k-
around right is available during all inspections, gen-
erally, pursuant to the union contract.

In Iight of the foregoing, therefore, | find there was
no violation. (FOOTNOTE 1) MSHA's petition for the assessnent
of a civil penalty is hereby dismssed. | express ny

appreciation to both counsel for the very fine ora
argunents that were nade.

ORDER

i s hereby ORDERED that the foregoing bench decision be
affirnmed,

that no penalty be assessed for the reason that no
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violation existed and that the instant petition for a penalty
assessnent be DI SM SSED.

Paul Merlin

Assi stant Chief Adm nistrative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Administrative Law Judge M chael A. Lasher, Jr.,

interpreted section 103(f) in a simlar manner in two recent
deci si ons. Kentl and- El khorn Coal Corporation v. Secretary of
Labor and United M ne Wrkers (PIKE 78-399) and Magma Copper
Conmpany v. Secretary of Labor and United Steel Workers (DENV
78-533-M, dated March 8, 1979.



