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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, Application for Review
APPLI CANT
Docket No. PITT 79-161
V.
Order No. 231630
SECRETARY OF LABOR, January 19, 1979
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , West | and M ne

RESPONDENT

UNI TED M NE WORKERS OF AMERI CA,
RESPONDENT

DECI SI ON

Appearances: M chel Nardi, Esqg., and Karl Skrypak, Esqg., Consoli -
dation Coal Conpany, Pittsburgh, Pennsylvania, for
Appl i cant;
of the Solicitor, Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Respondent NSHA;
Joyce Hanula, Esq., and Mary Lu Jordan, Esq., for the
United M ne Wrkers.

Bef ore: Judge Merlin
St atenent of the Case

This is a proceeding filed under section 105(d) of the
Federal M ne Safety and Health Act of 1977 by Consolidation Coal
Conmpany for review of an order of w thdrawal issued by an
i nspector of the Mne Safety and Health Adm nistration (MSHA)
under section 104(d)(2) of the Act.

Pursuant to a notice of hearing i ssued March 5, 1979, this
case was set for hearing on April 3, 1979, in Arlington,
Virginia. The hearing was held as schedul ed. The operator, NSHA
and the United M ne Wrkers appeared and presented evi dence (Tr.
8-132). At the conclusion of the taking of evidence, the parties
wai ved the filing of witten briefs, agreed to have a decision
rendered fromthe bench, and set forth their positions in oral
ar gunent .
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Bench Deci si on

The deci sion rendered fromthe bench is as foll ows:

The validity of a section 104(d)(2) order is being
chal l enged in this case. The parties agree that the
i ssues are the existence of a violation and

unwar rant abl e failure.

Wth respect to the existence of a violation the cited
section is 75.1002 which provides "Trolley wires and
trolley feeder wires, high voltage cables and
transformers shall not be located inby the [ ast open
crosscut and shall be kept at |east 150 feet from
pillar workings."

Admittedly, a battery charger was within the area
prohi bited by the nmandatory standard. The question is
whet her a battery charger is a transforner within the
meani ng of the nmandatory standard. The Government's
el ectrical expert testified that a battery charger has
two conponents, a transformer and a rectifier. Wth
respect to the battery charger in this case, the
transfornmer would reduce voltage, and the rectifier
woul d convert AC voltage to DC voltage. Because a
transformer is one of the two integral parts of a
battery charger, | hold that where a transformer is
present in the battery charger, the citation of a
battery charger under section 75.1002 includes a
transf or mer.

In this case the inspector did not actually look in the
battery charger to see if the transfornmer was present.
However, batteries on the scoop were changed in the
normal manner with the rundown battery being placed on
the rack of this battery charger either for storage or
to be recharged. |ndeed, because the battery charger
was in the subject |ocation for 10 days, and because
the scoop during that period was being used to hau
materials for longwall mning, | conclude that the
battery charger must have been used to charge
batteries. O course, in order to charge the scoop's
batteries, the battery charger had to have its
transformer. Accordingly, | conclude the battery
charger, in this instance, contained the transforner,
as would be normal practice. If the transformer was not
in the battery charger, then it was incunbent upon the
operator to prove this deviation fromnormal practice,
which it did not do.

| recognize that another mandatory standard, section
75.1105, specifically refers to transforner
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stations and battery charging stations. Section
75.1105 is, of course, a different mandatory standard
designed to cover other situations. | do not viewit
as dispositive here. Rather, | remain persuaded by
the fact that in this case the transfornmer is one of
the two indi spensabl e conponents of the battery charger
a fact which the testinony of MSHA's el ectrical expert
shows is known to all know edgeabl e people in the field.
Al of the operator's enployees do not, of course, have
to be electricians; but those in charge should be apprised
of the conponents of the equipnent they are dealing with
so that they may discharge their duties in accordance with
t he mandat ory st andar ds.

Accordingly, | conclude a violation within the purview
of section 75.1002 existed and was validly cited.
Longwal | m ni ng had been going on for 10 days before

t he subject order was issued. The evi dence shows

wi t hout dispute that for these 10 days this equi prment
was in a prohibited location. The operator, through its
managenment personnel, knew of this situation during the
entire period. This constitutes unwarrantable failure.
The subject order is hereby upheld. The application for
review is dismssed

ORDER

The bench decision is hereby affirmed. Accordingly, it is
ORDERED that Order No. 231630 is UPHELD and that the operator's
application for review is DI SM SSED

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



