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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Application for Review of Acts
M NE SAFETY AND HEALTH of Discrimnation
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF LARRY J. HORN, Docket No. PIKE 79-9
APPLI CANT

Pontiki No. 1 M ne
V.

PONTI KI COAL CORPORATI ON,
RESPONDENT

DECI SI ON

Appear ances: Thomas P. Piliero, Esq., Ofice of the Solicitor,
Department of Labor, for Larry J. Horn, Applicant;
WIlliamH Howe, Esq., Looms, Oaen, Fellman &
Col eman, Washington, D.C., for Respondent.

Bef ore: Adm nistrative Law Judge M chel s

This is a proceedi ng under section 105 of the Federal M ne
Safety and Health Act of 1977 brought by the Mne Safety and
Heal th Administration (MSHA) on behal f of the Applicant, Larry J.
Horn. M. Horn has alleged that the Pontiki Coal Corporation,
whi ch he has named as Respondent in this proceeding,
di scrimnated against himin connection with a safety di spute at
Respondent's Ponti ki No. 1 M ne.

On Cctober 24, 1978, MSHA filed an application for tenporary
reinstatement of M. Horn in his enploynent with Respondent. The
application included a finding by MSHA on behal f of the Secretary
of Labor that the conplaint filed by M. Horn alleging
di scrimnation was not frivolously brought. Thereafter, Acting
Chief Admi nistrative Law Judge Broderick ordered that the Ponti ki
Coal Corporation reinstate M. Horn to a conparable position at
the Pontiki No. 1 Mne at the rate of pay and the sanme or
equi val ent work duties assigned himimediately prior to his
di schar ge.

Respondent, in answer to that order, disputed the factual
basis of the application, alleged that the case was frivolously
brought, and generally took issue with the appropriateness of the
rei nst at ement .
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A hearing was held in Prestonsburg, Kentucky, on April 10, 1979,
at which both sides were represented by counsel

At the outset of the hearing, Applicant's counsel advised
that the parties had reached a nmutually acceptable settl enment
agreement (Tr. 2). The terms of this agreenment were then placed
on record:

* * * Both parties agree to mutual exchange and genera
rel ease of any and all clains whatsoever arising out of
M. Horn's enployment with Pontiki Coal Corporation
Ponti ki Coal Corporation agrees to, one, tender the
amount of $14, 000, payable to Larry J. Horn on this
day, April 10, 1979. Two, to expunge from M. Horn's
enpl oyment record all references to the circunstances
surroundi ng his discharge of May 9, 1978. Three, to
tender paynent pursuant to the order of tenporary

rei nstatenment dated Cctober 26, 1978, in ful

sati sfaction of said order. The tender will be up to
and including April 10, 1979.

Larry J. Horn agrees, one, to withdraw his allegation
of discrimnation and conplaint filed with MSHA on June
1, 1978. Two, to authorize the Secretary of Labor to

wi t hdraw the conplaint of discrimnation filed with the
Federal M ne Safety and Heal th Revi ew Comm ssi on on
January 8, 1979. Three, to authorize the Secretary of
Labor to nove for the vacation of the order of
tenmporary reinstatenent dated October 26, 1978, and
four, that he has no further enploynent rights with
Ponti ki Coal Corporation.

(Tr. 3). Counsel for both parties advised the court that these
terns represent the totality of the settlenment agreenment (Tr.
3-4).

Thereafter, M. Horn was called as a witness and gave the
following testinony in response to the court's questioning:

Q You did hear the ternms read, M. Horn, and | assune
that with your attorney you have di scussed this, and
ask you, do you understand fully the ternms of this
settl enent ?

A. Yes, Your Honor, | do.

Q You do understand that you are giving up and will
not have enploynent rights as a result of this
settlenent -- re-enploynment rights?

A. Yes, sir, | do.
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Q You understand that. Do you have any coment, or
are you fully satisfied with this settlenent?

A Fully satisfied, sir.
(Tr. 6).

On the basis of the terns of the settlenent offered, and on
the basis of M. Horn's understandi ng of and agreenment with the
terns of the agreenent, the court approved the settlenent.

| find that this settlenment is in accord with the renedial
pur poses of the Federal Mne Safety and Health Act of 1977.
Accordingly, |I hereby AFFIRM the settlenent, as set out above.

As specifically provided for in the settlenent, Applicant's
counsel then noved for permission to (1) withdraw M. Horn's
conplaint, and (2) for the court to vacate the order of tenporary
reinstatenment. Both notions were granted at the hearing (Tr. 7).
| hereby AFFIRM these rulings. Accordingly,

It is ORDERED that the parties, to the extent they have not
al ready done so, conply with the terns of the settlenment within
30 days fromthe date of this decision.

Thi s proceeding i s hereby DI SM SSED.

Franklin P. Mchels
Admi ni strative Law Judge



