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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-79-P
PETI TI ONER A/ O No. 02-00533-02014
V. Bl ack Mesa Strip M ne

PEABCODY CQOAL COVPANY,
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
AND
ORDERI NG PAYMENT OF Cl VI L PENALTI ES

Appear ances: David F. Barbour, Esq., Ofice of the Solicitor,
Department of Labor, for Petitioner;
Thomas F. Linn, Esq., Peabody Coal Conpany, St. Louis,
M ssouri, for Respondent.

Bef ore: Judge Cook

The M ne Safety and Health Admi nistration (MSHA) filed a
petition for assessnment of civil penalty pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977 (Act) in
t he above-capti oned proceedi ng. An answer was filed and a notice
of hearing was issued. Subsequent thereto, MSHA filed a notion
requesti ng approval of a settlenent and for dism ssal of the
pr oceedi ng.

Pursuant to an order of the Adm nistrative Law Judge,
information as to the six statutory criteria contained in section
110 of the Act was submitted. This information has provided a
full disclosure of the nature of the settlenment and the basis for
the original determnation. Thus, the parties have conplied with
the intent of the law that settlement be a matter of public
record.

Inits notion, MSHA stated, in part, as foll ows:
Section 104(b) Notice No. 1 CET (8-0002), 1/17/78, 30

CFR 71.100 originally assessed at $98.00 to be settled
for $90.00
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The Vi ol ati on

Based upon the results of five respirable dust sanples
subm tted by Peabody Coal Company (Peabody), the

i nspector found that the average concentration of
respirabl e dust for a surface work position exceeded
the applicable limt by 2.3 mlligranmns.

Gravity and Negligence

The viol ation was serious in that excessive
concentration of respirable dust could lead to the
contraction of pneunoconi osis. Peabody is under a
statutory duty to nmaintain the concentration of
respirable dust within the prescribed limts. Its
failure to do so is prima facie evidence of a | ack of
conpliance with that duty and accordingly of it

ordi nary negligence.

Good Faith

Peabody was given until February 16, 1978, to abate the
violation. It submtted its sanples (which were in
conpliance) by February 5, 1978. In so doing it

exhi bited nore than ordinary good faith in attenpting
to achieve rapid conpliance.

Si ze

Peabody Coal Conpany has a yearly production of
approxi mately 61, 707,236 tons per year. (See Exhibit
A). The Black Mesa Strip M ne produces approximtely
3,900, 364 tons per year and enpl oys approxi mately 299
m ners (see Exhibits A and B). Peabody is large in
size, as is the Black Mesa Strip M ne.

Previ ous History

In the 24 nonths prior to February 14, 1978, 30
assessable violations were cited in the Bl ack Mesa
Strip Mne during 28 inspection days (see Exhibit A).
G ven the size of the mne this represents a snal

hi story of previous violations.

Settl| ement Anmount

MSHA bel i eves the proposed settl enent, although nodest
for an operator of Peabody's size, accurately reflects
the criteria set forth in the Coal Mne Health and
Safety Act of 1969 and in its successor, the Federa

M ne Safety and Health Act of 1977, particularly in
light of Peabody's rapid conpliance and favorabl e past
hi story of violations.
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In view of the reasons given above by counsel for MSHA for the
proposed settlenent, and in view of the disclosure as to the
el ements constituting the foundation for the statutory criteria,
it appears that a disposition approving the settlement wll
adequately protect the public interest.

CORDER

Accordingly, IT IS ORDERED that the proposed settlenment, as
outlined above, be, and hereby is, APPROVED.

IT 1S FURTHER ORDERED t hat Respondent, within 30 days of the
date of this decision, pay the agreed-upon penalty of $90
assessed in this proceedi ng.

John F. Cook
Admi ni strative Law Judge



