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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-68- PM
PETI TI ONER A.C. No. 35-00432-05001
V. St. Helens Quarry

DW GHT | RBY CONSTRUCTI ON CO. ,
RESPONDENT

DECI SI ON

Appear ances: Marshall Salzman, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, for Petitioner
Dwi ght Irby, pro se, St. Helens, O egon

Before: Judge Charles C. More, Jr.

By a conplaint filed on Novenber 20, 1978, Respondent was
charged with four violations of the Act and regul ati ons. The
conpl ai nt was based on Citation No. 345421, charging that a jaw
crusher fly wheel was not properly guarded, Citation No. 345422,
charging that the small el evated deck of the jaw crusher fly
wheel was not provided with a railing, Gtation No. 345423,
chargi ng that conpressed oxygen was stored with oil and grease,
and Citation No. 345424, charging that the ranp leading to the
feed hopper was not provided with berns.

The mne in question is a relatively small mne working only
slightly nore than 1,400 manhours per year. Respondent's Exhi bit
Nos. 1-6 are photographs of the m ne depicting various aspects
and showi ng just about the entire mne. Solid basalt is mned by
shooti ng expl osi ves, and then crushing and gradi ng the debris
into various sizes of gravel and stone. The normal nethod of
shooting at this mne was by drilling what are terned "coyote
hol es" and inplanting the expl osives therein. A coyote hole is
made by drilling a hole big enough for a man to enter at right
angles to the face of the basalt for a certain distance, then
drilling two other holes at right angles to the first hole for
i npl anting the explosives. The top view of the coyote hole would
be in the shape of a "T," but the dinensions of the various arns
are not brought out in the testinmony. Respondent did try other
met hods of bl asting, but testified that coyote hol es were mnmuch
cheaper. */
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VWil e coyote holes are not prohibited by the Act and regul ati ons,
a nunber of mners consider themas a hazardous nethod of
operation and the evidence indicates that |nspector Tall nadge,
who issued all of the citations involved in this case, attenpted
to di scourage Respondent from using coyote hol es. Respondent is
of the opinion that he was harassed by the inspector because of
his use of the coyote holes. It was his statenent that if an
i nspector gets down on you, he can always find sonething to cite
you for, and while | aminclined to agree with the latter
statement as a general proposition, if the inspector in this case
had been carrying out a personal vendetta agai nst Respondent,
am sure he woul d have found nore than four violations.

The first two citations nentioned above, involve the area of
the jaw crusher. The jaw crusher is basically two pieces of
|arge flat steel which conme together periodically as the bl asted
basalt is fed in froma hopper. The engi ne which powers the jaw
crusher in this mne is nmounted on netal frame work which is
about 2 feet above ground level. The engine contains a fly whee
and the outer part, that is the part away fromthe engine, was
guarded, but there was no guard, according to the inspector's
testinmony, on the inner side of the fly wheel. It was his
opi nion that because of a V-belt driving the fly wheel a pinch
poi nt existed. | can accept the inspector's testinony regarding
the pinch point, a point where a serious injury could occur if a
m ner were to be caught either by his hand or a piece of his
clothing, but I cannot accept his opinion that the pinch point in
this case was sufficiently accessible to constitute a violation
of the standard. It was surrounded by 2-foot high franmework. In
order to get caught in this pinch point, a mner would have to
climb through the framework. This would be a nore difficult task
than nmerely renoving the guard, which Respondent placed on the
i nner side of the fly wheel in order to abate the citation. The
framework itself was a guard and while the guard could be evaded,
it could not be evaded so easily as the sinple fly wheel guard
whi ch the inspector required. | find there was no viol ation of
t he standard.

| also find that the top of the framework was not a platform
requiring a guard rail as charged in Ctation No. 345422.
Respondent' s enpl oyee M. Cecil had thrown some screening over
the framework and stored sone material there just to get it out
of the way. |Inspector Tal madge considered the framework wth
some material on top of it, perhaps sone boards which he
renenbered, as a wal kway. The "platform" however, was 2 feet
hi gh and had no steps leading to it. It would certainly have
been difficult to step onto a platform2 feet high and in ny
opinion, it was not a work platform There would have been no
purpose in having a work platformin the area since a platform of
t hat hei ght woul d have nmade wor ki ng on the equi pnent nore
difficult rather than easier. | find there was no platform and
that the guard rail required by the inspector was not necessary.
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Citation No. 345423 charges that conpressed oxygen and acetyl ene
cylinders were stored with oil and grease. The inspector issued
the citation because he saw the oxygen and acetyl ene tanks in the
back of a shed and saw oil and grease cans in the sane shed.
There was al so a | arge grease gun which nmay or may not have
contai ned grease at the time the inspector sawit, and it may
have been sitting just inside the door or just outside the door
of the shed. Testinony brought out by Respondent hinself
established that the grease gun was kept outside of the shed
during working hours but was placed inside for overnight storage.
Since the grease gun contai ned grease, oxygen and grease were
stored together, but the inspector did not issue his citation on
the basis of the grease gun. He issued it because of the cans he
saw in the shed | abel ed "G ease.” Respondent's wi tnesses,
however, clearly established that the grease cans were used to
store nuts and bolts and ot her odds and ends and that they did
not, in fact, contain any grease. | will not rule on the
guesti on of whet her overnight storage of the grease gun itself in
the sane shed with the oxygen is a violation, but I do rule in
Respondent's favor insofar as the specific charges in this case
are concerned. | find the various cans |abeled "G ease" did not
contain grease and that therefore, the citation was inproperly
i ssued.

Citation No. 345424 charges that the ranp leading to the
feed hopper was not provided with a bermor other protective
barrier. In Ceveland diffs Iron Conpany v. MSHA, Docket No.
VINC 78-300-M issued on Septenber 8, 1978, | stated at page 3:

"l nasmuch as it is the elevation which creates the hazard that
bernms are designed to alleviate, the intent of the regul ation
must be to require those berns wherever there is a hazard created
by the el evation."

In the case quoted above, the road was el evated
approxi mately 40 feet above the surrounding terrain and the banks
were at an angle of approximately 60 degrees fromthe horizontal
In ny opinion, that el evated roadway presented a cl ear hazard.
In the instant case, the roadway is 12 feet long, 9 or 10 feet
wi de and the el evation varies fromO0O at the beginning up to 4
feet at the hopper. The articulated front-end | oader that
operates on this ranp is itself 10 feet long. If therefore, the
front-end |l oader is as close to the hopper as it can get, the
back wheels would only be 2 feet onto the ranp and al nost on
I evel ground. In ny opinion, this is not a type of elevated
roadway which is sufficiently hazardous to require berns. In
fact, the berns which were built in order to abate the citation
may have created a hazardous condition thensel ves.
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CORDER

It is therefore ORDERED that all four citations involved in
this case be VACATED and that the case be, and it hereby is,
DI SM SSED.

Charles C. Moore, Jr.
Admi ni strative Law Judge
*/. Respondent actually did no blasting hinmself, but
contracted the work out to an independent bl aster.



