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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-60- PM
PETI TI ONER A.C. No. 21-00620- 05001
V. Sand & G avel M ne

STANDARD BUI LDI NG MATERI AL CO.,
RESPONDENT

DECI SI ON

Appear ances: Rafael Alvarez, Esq., Ofice of the Solicitor
U S. Departnent of Labor, for Petitioner
Roger N. Knutson, Esq., Grannis & G annis,
St. Paul, M nnesota, for Respondent

Before: Judge More

The above case canme on for hearing in M nneapolis,
M nnesota, on June 7, 1979. The evidence shows that while the
conpany was substantial, enploying 45 to 80 workers, only eight
or nine usually worked in the mning part of the conpany's
operation. The inspector testified that all of the five citations
involved in this case were abated pronptly and in good faith. No
prior history of violations of the 1977 Act was introduced and
will assume in the absence of evidence to the contrary that no
penalty assessed by ne woul d affect Respondent's ability to
continue in business.

Citation No. 289403 charges that a bermwas not provided on
the outer edge of the elevated sand pile where the front-end
| oader was noving materials away fromthe di scharge conveyor.
Al though it was not nentioned in the testinony, there is a
notation on the bottom of Government Exhibit No. 1 (the citation)
stating "--was working to put bernms."” | cannot read the first
word of the notation, but the testinony indicates that the sand
and gravel operation had just been working for 2-1/2 weeks after
an all-winter shut down and that the front-end | oader had j ust
been sent on to the sand pile to nove the higher portions of the
sand away fromthe di scharge conveyor mechanism He was novi ng
sand off of the edge of the pile and building bernms, but at the
time the inspector observed the operation there were areas where
there were no berns and where the front-end | oader was backi ng.
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The evi dence adduced did not present a clear picture of the
operation being conducted. | amsatisified that there were no
berms in a particul ar hazardous area at the tine the inspector

i ssued the citation, but what was not nmade clear was exactly
when, in the type of operation being conducted, bermnms should be
constructed. There was testinony that there were berns in sone
areas and worn down or weathered berns in others and that berns
are constantly changi ng. There was uncontradi cted evi dence that
the bernms had to be made of the same material as the stockpile in
order to avoid contami nating the pile and obviously you woul d
have to construct sone kind of flat area before you can put berns
around it. It may be that the sequence followed by the front-end
| oader operator was erroneous and that he should have spent nore
of his effort in building berns rather than flattening out any
area to put the berms around. But | amnot sufficiently
convinced of that to find that as a fact. | therefore find that
MSHA has failed to carry its burden of proof with respect to this
violation and the citation is accordi ngly VACATED. (FOOTNOTE 1)

Citation No. 289404 all eges a guard was not provided on the
drive shaft on the pan feeder. |Inasnmuch as the standard 30 CFR
56.14-1 only requires a guard where a drive shaft of this type
m ght cause injury, the inspector stated that the existence of a
proper stop cord would have so nminimzed the possibility of
infjury as to elimnate the violation. This sane inspector had
previously approved the energency stop cord at this particul ar
| ocation. The inspector was perfectly candid about the fact that
he sinply changed his mnd about the safety of the arrangemnent.
At the time of the hearing, he did not think the stop cord was
cl ose enough to the area where the mner mght get caught in the

drive shaft. In ny opinion, an inspector has a right to change
his mnd concerning a hazardous situation. But, in the absence
of inm nent danger, | do not think MSHA has a right to issue a

citation for which a penalty nmust be sought w thout first
inform ng the respondent or operator that there has been a change
of opinion. This is not a matter of estoppel. The Government is
not estopped fromchanging its nmnd and forcing a new policy, but
issuing a citation
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and seeking a penalty for a condition which the Governnent has
caused by its advice approaches harassnent and that is not what
the Act was designed to do. The citation is VACATED

Citation No. 289405 all eges that the conpressed gas
cylinders were standing in the shop area unsecured in violation
of 30 CFR 56.16-5. There is no question but what the inspector
found the acetyl ene and oxygen cylinders standi ng unsecured in an
area where they were normally stored and where securing devices
were readily available. | can readily see howit was a clear
violation in his eyes. The fact of the matter, however, is M.
Leaf, the watch plant operator foreman, was responsible for
securing oxygen and acetyl ene tanks when they were delivered by a
private seller. The tanks were delivered to the appropriate place
by the seller and in ordinary circunstances M. Leaf woul d have
secured theminmediately. In this case, however, M. Leaf was a
part of the inspection teamat the time of the delivery and was
with the inspector. As stated before, there are only a few
mners in this operation and as soon as the inspection party
reached the area of the unsecured cylinders, they were secured by
M. Leaf. The testinony did not disclose whether or not the
i nspector was informed of the circunstances, but in ny opinion
if he had known all the facts and still issued the citation, he
woul d have been acting in an arbitrary manner. The citation is
VACATED.

Citation No. 289406 alleges "the handrailing on the stairway
to the grizzly does not project 3 feet above the |landing for safe
access." The standard alleged to have been violated, 30 CFR
56.11-6, states: Mandatory. Fixed |adders shall project at
| east 3 feet above | andings, or substantial handhol ds shall be
provi ded above the |landings.” Inasmuch as the standard requires
that the [ adder itself project above the |anding or that
handhol ds be provided, the citation which charges that the
handrailing did not project 3 feet above the |andi ng does not
allege a violation of the standard. | think the standard was
i ntended for vertical |adders where, unless they project above
the Ianding surface, it is very difficult to get off at the
| andi ng surface, but it is even nore difficult to get back on the
| adder going down. The |adder in this case was nore |like a
stairway and it did have a handrailing which could be held on to
when the clinber was on the top rung of the steps. Fromthe best
description | could get after |engthy questions by both the
attorneys and ne, | conclude that a violation did not exist when
the citation was issued. The citation is accordingly VACATED.

Citation No. 289407 alleges that haul truck No. 208 was
backi ng under the bins and was not provided with an audible
reverse signal alarm The inspector noticed the truck backing
into the area nunerous tinmes while he was at the mne and stated
t here was
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no hel per guiding the driver and that there was no audi bl e backup
alarm It may well have been, as suggested by Respondent, that

t he backup al arm went out inmediately before the inspection. And
| accept the testinony that the drivers were required and
instructed to report mal functions such as a nonwor ki ng backup
alarm But when the inspector observed that the backup al arm was
not working and issued a citation, it was sonebody's duty to
inquire as to how |l ong that backup al arm had been mal functi oni ng.
In ny opinion, it was the duty of the operator to obtain that
evidence if he intended to rely on the fact that the al arm had
just broken prior to the inspection. The Respondent did
establish that it could have been that the mal function occurred
just prior to the inspection, but he had no positive evidence to
offer that it, in fact, did occur at that tinme. |In the absence
of such evidence, | think the inspector was perfectly justified
inissuing the citation. Also, in the absence of such evidence,

I think I can assune negligence because unless it occurred just
prior to the inspection, Respondent should have known of the
condition of the backup alarm The gravity is noderate and
consider that a penalty of $120 is appropriate.

ORDER

It is therefore ORDERED t hat Respondent pay to MSHA, within
30 days of the entry of this decision, a civil penalty in the
amount of $120.

Charles C. More, Jr.
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE

~FOOTNOTE_ONE
1 In approximately 7 years, of hearing cases under both the
1969 and 1977 M ne Acts, | have never heard a case involving the

| ack of berns at a surface coal mine or in the surface area of
any underground coal mne even though the surface coal mne
standard is identical to the netal/nonnetal standard. And in al
of the cases where nodification of the berm standard was sought
by a coal mne operator, nodification was granted so that berns
were not required as long as certain conditions were net. These
nodi fications were all with the consent of MESA, the predecessor
of MSHA. Wth one exception, however, every noncoal m ne case
that | have heard has involved an alleged violation of the berm
st andar d.



