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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

PEABODY CQAL COVPANY, Application for Review
APPLI CANT
Docket No. DENV 78-557
V. Order No. 390240; 8-1-78
SECRETARY OF LABOR, Seneca Surface M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT
AND
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-286-P
PETI TI ONER A/ O No. 05-00304- 03001
V. Seneca Strip Mne

SENECA CQALS LI M TED,
RESPONDENT

DECI SI ON

Appear ances: Thomas F. Linn, Esq., Peabody Coal Co., Denver,
Col orado, for Applicant/Respondent
Robert A. Cohen Esq., Ofice of the Solicitor, U S.
Department of Labor, for Respondent/Petitioner

Bef ore: Judge Chares C. Mbore, Jr.

The two above-captioned cases invol ve, one order of

wi t hdrawal and a review thereof, plus a penalty case involving
the sane order. The fact that the nanmes of the operator's of the
mnes in the two cases are different is a technicality which is
uni mportant to this decision. It was agreed at the hearing that
Peabody Coal Conpany is the operator and is therefore both the
applicant in the review case and the respondent in the penalty
case.

On August 1, 1978, Inspector Padgett issued order of
wi t hdrawal No. 390240 because a bul | dozer was observed building a
road in the mddle of a blasting area on the high wall within 3
to 5 feet of charged holes. The order was issued under 107(a) of
the Act as an imm nent danger, but also charged a violation of 30
CFR 77.1303(g). The inspector later nodified his order at the
instructions of his superior to state that the blasting hol es
were, "loaded hol es" rather than "charged hol es" as he had stated
in the original order.
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Governnent's Exhibit No. 2 is a sketch of the area involved in
the violation. The exhibit shows the blasting pattern and
i ndi cates each hole that was included in that pattern as well as
whi ch holes were conpletely packed w th expl osives, which hol es
had booster type priners stored near them and which had nerely
been drilled but not further prepared for blasting. The exhibit
shows and the testinony supports the fact that the bull dozer
operator did build a road between rows of holes and that there
were nine | oaded holes on his right-hand side and three | oaded
holes on his left-hand side. At this point in this decision, I
amusing the term "l oaded hole" to describe a hole in which
detonating cord (Primacord) has been secured to a booster priner
and |owered to the bottomof the hole, amoniumnitrate slurry or
ANFO has been added on top of the priner, the hole has been
tanmped and a short length of the primacord is sticking out of the
top of the hole.

In view of the fact that the columms of holes where 25 feet
apart and the bull dozer bl ade was approxi mately 14 feet across,
if the dozer operator stayed exactly in the mddle, his blade
woul d have been within 5-1/2 feet of the | oaded holes on each
side of the blade. Wen the order was issued, the bulldozer
operat or was backi ng between the | oaded hol es towards 2 cases of
primacord that he had not noticed when he cane into the area but
boxes which he m ght or m ght have not seen if he had conti nued
to back out between the | oaded bl asting holes. The question is
whet her or not this situation constituted an iminent danger and
whet her or not it involved a violation of 30 CFR 77.1303(Qq).

The regul ation alleged to have been violated states: "Areas
i n which charged holes are awaiting firing shall be guarded, or
barri caded and posted, or flagged agai nst unauthorized entry."
VWiile there is a dispute about whether hol es which have been
| oaded with expl osives but not fitted with a detonating device
are charged holes awaiting firing, there's no question but that
this particular area was posted and fl agged agai nst unaut hori zed
entry. The inspector and the other witnesses so testified. The
posti ng agai nst unauthorized entry, regardl ess of whether an
unaut hori zed vehicle actually enters, prohibits the finding of a
violation of this section. The section requires posting and the
area was posted. It was the inspector's position that a
vi ol ati on occurred because the bull dozer operator was
unaut hori zed to enter the area, but he was in fact clearly
aut hori zed and ordered to enter the area by an assistant
supervisor at the mne. Wether he should have been authorized
i s another question but there is no doubt but that he was in fact
aut hori zed.

I am furthernore convinced that a charged hol e awaiting
firing is a hole which has not only been | oaded w th expl osives
but is also equipped with sone sort of firing device, neaning
either a blasting cap or a simlar device with a tine del ay
mechani sm cont ai ned therein. This view is supported by the
recommended deci sion of Judge Switzer pronul gated on Novenber 16,
1977, invol ving proposed anendnents to
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rules for netal and nonnetal m ning enconmpassed in 30 CFR 55, 56,
and 57. It is also supported by the menorandum of Septenber 9,
1974, fromthe Assistant Administrator of Coal Mne Health and
Saf ety which contains the foll ow ng paragraph: "For the present,
we will define a "loaded hole" as one that contains expl osives or
bl asting agents with a priner and that it does not becone a
"charged hole" until a detonator is introduced into the system"”
(See p. 2 of Petitioner's Exhibit No. 1). That same exhibit
states that public hearings were schedul ed i n Novenber 1974, for
t he purpose of anending 30 CFR 77.1300 to include a definition of
"charged hol e" to nmean any hol e containi ng expl osives or blasting
agents with a priner. |If the rule had been promul gated, as
proposed, it would be clear that MSHA was correct and that a hole
wi th everything but the detonator could be considered a charged
hole. The rule was not anmended, however.

MSHA did place in its inspector's manual published March 9,
1978, (Govt. Exh. 3) on page 321, the followi ng sentence: "Holes
cont ai ni ng expl osives or blasting agents, tanmped and ready for
firing are defined as charged holes."” Cbviously inspector
Padgett was follow ng the manual when he deened the hol es as
charged, and insofar as MSHA is concerned he was correct in his
deci sion. But MSHA cannot change the | aw by adding words to its
manual . (FOOTNOTE 1) It had the opportunity to change the code of

Federal regulations and did not do so. | find the holes were not
"charged” and | think it is equally obvious that until the
bl asting cap is added they are not "ready for firing." The civil

penalty portion of the above action is accordingly decided in
Peabody's favor and the conplaint is dismssed.

This | eaves the question of whether or not there was an
i mm nent danger. CObviously the inspector who appeared to be a
dedi cated and sincere | aw enforcenent official believed there was
an i nm nent danger, or he would not have issued the order. He
had been taught at the Bureau of M nes school in Beckley that
primacord coul d be detonated by being run over by a bull dozer
Al t hough he thought the chance of the bull dozer operator
detonating any of the pieces of primacord sticking out of the
bl asting hol es was rather renote, he thought there was a definite
possibility of an explosion should the bull dozer run over the 2
cases of coiled primacord. He had been taught at Beckley that a
coil of primacord would explode if crushed. The operator of the
bul | dozer, M. Cobb was equally concerned about his own safety
and was very nervous about operating between | oaded bl asting
holes. He said "no powder is safe.”

Despite the sincerity of the inspector, and the operator of
t he bul | dozer, however, the other testinony in the case convinces
me that primacord and cast prinmers are extrenely safe expl osives.
The main expl osive used in the mne, ANFO (neani ng amoni um
nitrate and
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fuel oil) and ammoniumnitrate slurry are extrenely insensitive
expl osi ves. (FOOTNOTE 2) They cannot be exploded with a blasting cap
except under unusual circunstances and an efficient explosion
cannot be obtained with prinmacord alone. For an efficient

expl osion, the primacord nust be attached to the cast primer or
booster before either the slurry or the ANFO can be efficiently
detonated. But in the entire explosive train, the |east
sensitive element is the primacord. M. Hynes a professiona
engineer with a degree in mning gave convincing testinony as to
the safety of primacord. |If it is placed against a steel wall
and i nmpacted with the arny equival ent of the french 75 cannon
det onation can occur. Short of that, however, and nothing in the
m ne even approaches that degree of heat and pressure, primnmacord
or detonating cord will not explode. Wile it will burn, the
burning will not cause detonation. It takes a blasting cap

anot her expl osi on such as a dynamite explosion next to it or the
i npact of a French 75 to set it off. | cannot find that there
was an i nm nent danger because of the possibility of the
bul | dozer running over the primacord. | nmake a simlar finding
regarding the cast prinmers but point out that there was no

evi dence that the bull dozer operator operated near those charges.

I find that no i nm nent danger existed and accordi ngly
vacate Order of Wthdrawal 390240.

Charles C. Mdore, Jr.

oo Administrative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. The letter from MSHA' s attorney dated June 11, 1979,
i ndi cates that MSHA no | onger supports the statement in the
manual

~FOOTNOTE_TWD
2. It was, however, ammoniumnitrate fertilizer mxed with
di esel fuel oil which blew up Texas city in 1947.



