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U S. Departnent of Labor, for Petitioner
Gary W Callahan, Esq., The Pittston Company Coal
G oup, Lebanon, Virginia, for Respondent

Bef ore: Judge Cook
I. Procedural Background

On April 18, 1978, a petition for assessnent of civil
penalties was filed by the Mne Safety and Heal th Adm nistration
(MSHA) agai nst Sewel | Coal Company for alleged violations of
various sections of the Code of Federal Regul ations. The
petition was filed pursuant to section 110(a) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. [820(a) (1977 M ne
Act). An answer was filed on May 4, 1978.

A notice of hearing was issued on May 17, 1978, setting the
hearing for September 19, 1978. An amended notice of hearing was
i ssued on July 21, 1978, changing the hearing date to August 29,
1978. On August 3, 1978, the Respondent noved to change the
hearing date to October 24, 1978. The notion was granted by an
order issued August 14, 1978. The heari ngs conmenced on Cctober
24, 1978, in Charleston, Wst Virginia, and began with the taking
of testinmony in a conpani on case.

The hearing in the present case comenced on Cctober 26,
1978, at which time the parties proposed settlenents relating to
Order Nos. 7-0012 (1 HRB), January 27, 1977, 30 CFR 75.400, and
7-0024 (1 SEV), January 28, 1977, 30 CFR 75.400. Testinony was
t aken respecting
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Order Nos. 7-0041 (1 SEV), February 1, 1977, 30 CFR 75.1100- 3,
7-0042 (2 SEV), February 1, 1977, 30 CFR 75.1100-3, and 7-0140 (1
HRB), February 15, 1977, 30 CFR 75.200. At the conclusion of the
proceedi ngs on Cctober 26, 1978, the hearing was conti nued
pendi ng a tel ephone conference between counsel for the parties
and the Admi nistrative Law Judge to determ ne the date for the
conclusion of the hearing. As a result of an agreenent reached
during the tel ephone conference, the proceedi ng was conti nued
until Novenber 20, 1978.

At the commencenent of the proceedi ngs on Novenber 20, 1978,
counsel for the parties proposed settlenments pertaining to two of
the remaining three orders. Testinony was taken respecting the
remai ni ng contested order.

The deci sion approving the settlements is included in this
deci si on.

During the hearings on Cctober 26, 1978, and Novenber 20,
1978, counsel for the Respondent nade various oral notions.
Rul i ngs on these notions are contai ned herein.

A briefing schedul e was arranged at the concl usion of the
proceedi ngs on Novenber 20, 1978. Briefs were due on or before
February 1, 1979, and reply briefs were due on or before February
15, 1979. MsHA filed a posthearing brief on February 1, 1979.
The transcript of the first portion of the case was filed on
January 30, 1979, such del ay having been due to the illness of
the reporter. Consequently, a notion for late filing of briefs
was filed on February 1, 1979, which notion was granted.
Respondent filed its posthearing brief on February 26, 1979. On
March 22, 1979, MSHA filed its second posthearing brief and a
response to the proposed findings of fact and concl usi ons of |aw
contai ned in the Respondent's posthearing brief.

1. Violations Charged

Order No. Dat e 30 CFR Standard
7-0012 (1 HRB) January 27, 1977 75. 400
7-0024 (1 SEV) January 28, 1977 75. 400
7-0041 (1 SEV) February 1, 1977 75.1100- 3
7-0042 (2 SEV) February 1, 1977 75.1100- 3
7-0045 (2 HRB) February 1, 1977 75. 400
7-0140 (1 HRB) February 15, 1977 75. 200
7-0187 (1 HRB) February 17, 1977 75. 400
7-0209 (1 FLD) March 7, 1977 75. 400

I11. Evidence Contained in the Record
A Stipulations
At the commencenent of the hearing and in their posthearing

subm ssions, the parties entered into stipulations and reached
agr eenent
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on proposed findings of fact and concl usi ons of |aw which are set
forth in the findings of fact, infra.

B. Wtnesses

MSHA called as its witnesses Sidney E. Val entine and Henry
R Baker, NMSHA inspectors.

Sewel|l called as its witnesses Sidney E. Valentine, the
above- nenti oned MSHA i nspector; Fred D. Copen, the maintenance
superintendent at the Respondent's Meadow River No. 1 M ne;
Randol ph R Skaggs, a miner operator at the Respondent's Meadow
River No. 1 Mne on the date of the order and currently the
di spatcher at the mne; Darrell Pomeroy, the union conveyor belt
exam ner for Sewell Coal Conpany; and, Terry Casto, Sewell's
safety inspector.

C. Exhibits
1) W©MBHA introduced the follow ng exhibits into evidence:

a) M1is a conputer printout of the history of violations
for which penalties have been paid for the Respondent's Meadow
River No. 1 Mne for the period beginning January 1, 1970, and
endi ng February 17, 1977.

b) M2 is a a copy of Order No. 7-0012 (1 HRB), January 27,
1977, 30 CFR 75. 400.

c) M3is atermnation of M2.
d M3Ais a special assessnent information sheet.

e) M4 is a copy of Oder No. 7-0024 (1 SEV), January 28,
1977, 30 CFR 75. 400.

f) M5 is a termnation of MA4.
g) MD5BA s the inspector's statenent relating to M 2.
h) M5B is the inspector's statenent relating to M4.

i) M6 is a copy of Order No. 7-0041 (1 SEV), February 1,
1977, 30 CFR 75.1100- 3.

j) M7 is atermnation of MB6.

k) M8 is a copy of Order No. 7-0042 (2 SEV), February 1,
1977, 30 CFR 75.1100- 3.

1) M9 is atermnation of M8.
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m MI10 is a copy of Order No. 7-0045 (2 HRB), February 1, 1977,
30 CFR 75. 400.

n) MI10A is a copy of the inspector's statenent
acconpanyi ng M 10.

0) M1l is a term nation of M10.

p) M12 is a copy of Order No. 7-0140 (1 HRB), February 15,
1977, 30 CFR 75. 200.

gq) M13 is the roof control plan for the Respondent's
Meadow River No. 1 Mne, in effect on February 15, 1977.

ry M13Ais a termnation of M12.

s) M14 is a copy of Order No. 7-0187 (1 HRB), February 17,
1977, 30 CFR 75. 400.

t) M15 is a termnation of M 14.

u) M16 is a copy of Order No. 7-0209 (1 FLD), March 7,
1977, 30 CFR 75. 400.

v) MI16Ais a formfilled out by the Pittston Conpany.
w) MI16B is an inspector's statenent acconpanyi ng M 16.
X) M17 is a termnation of M16.

2) The Respondent introduced the follow ng exhibits into
evi dence:

a) O1is a statement prepared by the Pittston Conpany
outlining their defense for Order No. 7-0045 (2 HRB), and
submitted in conjunction with the proposed settlenent of that
order.

b) O2is a statenent, simlar to O1, submitted in
conjunction with the proposed settlement of Oder No. 7-0209 (1
FLD) .

c) O3 is a copy of the cleanup programat the Respondent's
Meadow River No. 1 M ne.

d O4is acopy of a formfilled out by a belt exam ner at
the conclusion of a shift.

e) O4Ais a copy of a formfilled out by a belt exam ner
at the end of a shift.

f) O4Bis a copy of a formfilled out by a belt exam ner
at the end of a shift.
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I V. | ssues

Two basic issues are involved in the assessnment of a civil
penalty: (1) did a violation of the Act occur, and (2) what
anmount shoul d be assessed as a penalty if a violation is found to
have occurred? 1In determ ning the anpunt of civil penalty that
shoul d be assessed for a violation, the law requires that six
factors be considered: (1) history of previous violations; (2)
appropriateness of the penalty to the size of the operator's
busi ness; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business;
(5) gravity of the violation; and (6) the operator's good faith
in attenpting rapid abatenent of the violation.(FOOINOTE 1)

V. pinion and Fi ndi ngs of Fact
A Stipulations

1) At the commencenent of the hearing, the parties entered
into the follow ng stipulations:

a) The Pittston Conpany produces approxi mately 12,036, 974
tons of coal per year (Tr. 14).
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b) The Meadow River No. 1 M ne produces approximtely 154, 797
tons of coal per year (Tr. 14).

c) At the Meadow River No. 1 Mne, there are approximtely
181 mi ners underground and approxi mately 20 on the surface (Tr.
15).

2) In the posthearing brief filed on February 26, 1979, the
Respondent submitted 24 proposed findings of fact. In a response
to the proposed findings filed by MSHA on March 22, 1979, NMsSHA
stated that it had no objection to 16 of the 24 proposed findings
of fact. The 16 proposed findings of fact to which MSHA had no
objection are as foll ows:

a) The Meadow River No. 1 Mne is operated by Sewell Coa
Conpany.

b) The Meadow River No. 1 Mne is subject to the provisions
of the 1969 Act under which the hearing was hel d.

c) The Administrative Law Judge has jurisdiction over this
pr oceedi ng.

d) That Sidney E. Valentine was a duly authorized
representative of the Secretary at all tines relevant to the
i ssuance of Order Nos. 7-0041 (1 SEV) and 7-0042 (2 SEV). True
and correct copies of the orders were served on Sewel| Coa
Conpany.

e) The follow ng proposed findings of fact, to which MSHA
had no objection, relate to Order Nos. 7-0041 (1 SEV) and 7-0042

(2 SEV):

i) The water supply line that froze supplied water to
both sprinkler systens in the formof a "T" unit (Tr.
41-42).

ii) The main line was 6-8 inches in dianmeter (Tr. 46).

iii) The tenperature was -25 degrees Fahrenheit on the
day of the violation (Tr. 69).

iv) On the day of the violation, about 50 percent of
the mnes in the area were cl osed because of cold
weat her (Tr. 73).

v) The water supply line had a drip valve to help
prevent freezing (Tr. 72-73).

vi) On the day of the order, no mning was being
performed in the mne (Tr. 35-36).

vii) No coal was being transported on the conveyor
belt (Tr. 36, 70, 77).
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viii) It is conmpany policy not to mne coal when there is no
water supply in the mne (Tr. 75).
ix) The violation was abated as quickly as possible
(Tr. 29).

X) The inspector's concern centered on his perceived
probl em of a possible fire at the belt head (Tr. 38,
48-49) .

Xi) The belts had slippage rollers (Tr. 44-45, 67).
Xii) The belts were not running continuously (Tr. 70).

B. Oder No. 7-0041 (1 SEV), February 1, 1977, 30 CFR
75.1100-3; Order No. 7-0042 (2 SEV), February 1, 1977, 30 CFR
75.1100-3

1) Mtions to Dismss

During the course of the hearings, counsel for the
Respondent made two oral notions to dismiss. First, the
Respondent argued that the case should be di sm ssed because the
i nspector cited the wong nmandatory safety standard (Tr. 55-60).
The Respondent contends that since the conveyor belt drive units
wer e equi pped with sprinklers pursuant to 30 CFR 75.1101-6, the
violation, if any, would have to be for failure to conmply with 30
CFR 75.1101-7 through 75.1101-11. According to the Respondent's
theory, the inspector erred in citing 30 CFR 75.1100- 3 because
sections 75.1100-3 and 75.1101-6 are nutual ly exclusive (Tr. 55).
| disagree with the Respondent's theory. The pertinent |anguage
in 30 CFR 75.1100-3 states that: "All firefighting equi prent
shall be maintained in a usable and operative condition."
(Enphasi s added.) The all-enconpassing phrase "All firefighting
equi prent” identifies the section as a general provision
applicable to all firefighting equi prent, including the sprinkler
system at issue in the present case. Sections 75.1101-7 through
75.1101-11 are not inconpatible with section 75.1100-3. Although
those sections set forth particularized requirenments for the
installation and mai nt enance of water sprinkler systens, the
requi renents nerely suppl enent, not supplant, the genera
requi renent of section 75.1100-3 that all systens be maintai ned
in a usable and operative condition. The Respondent's notion to
dismiss for failure to cite the appropriate standard in the Code
of Federal Regulations is, therefore, DEN ED

In his second oral notion, counsel for Respondent sought
di sm ssal of one of the orders because, according to the

Respondent, only one violation existed (Tr. 63). In support of
this notion, the Respondent argues that the frozen water pipe is
the sole alleged violation. | disagree. The two w thdrawal

orders allege separate violations. The alleged violation is not
the nmere exi stence of the frozen water pipe, but operating two
separate belt drives in the absence of workable automatic fire
suppressi on devices at each drive unit. The
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notion is, therefore, DENIED. The fact that the frozen water

pi pe was related to both alleged violations will be considered in
t he assessnment of an appropriate civil penalty if the violations
are found to have occurred as alleged. Additionally, the validity
of the order of withdrawal is not at issue in this civil penalty
proceedi ng. See Jewell Ridge Coal Corp., 3 IBMA 376, 81 |I.D

624, 1974-1975 OSHD par. 18, 901 (1974); Eastern Associ ated Coal
Corp., 1 IBMA 233, 79 |I.D. 723, 1972 OSHD par. 15,388 (1972)

2) Cccurrence of Violations

On February 1, 1977, MSHA inspector Sidney E. Val entine
conducted an inspection at the Respondent's Meadow River No. 1
M ne. He issued two 104(c)(2) orders citing violations of 30 CFR
75.1100-3 as to inoperable water sprinkler systens for the No. 1
and No. 2 belt drives(FOOTNOTE 2) (Exhs. M6, M8). The orders stated
that the water sprinkler system installed as automatic
firefighting equipnment, for the two belt drive units were "not
mai ntai ned in operating condition in that, the main water supply
for the mne was frozen and water was not provided for the
system' (Exhs. M6, M8). The orders also stated that "M ne
managenment knew this condition existed and was trying to thaw the
wat er supply,” but continued to operate the belt conveyors in
spite of the lack of water for the automatic firefighting
equi prent (Exhs. M6, M8).

The water supply line, a 6- to 8-inch dianeter pipe (Tr.
46), was frozen where the pipe enters the mne (Tr. 27). The
frozen line supplied water to both sprinkler systens in the form
of a "T" unit (Tr. 41, 42). A though the supply |ine was
equi pped with a drip valve to help prevent freezing (Tr. 72, 73),
it was unable to prevent freezing on February 1, 1977, as the
tenperature was -25 degrees Fahrenheit. On the day of the
orders, approximately 50 percent of the mnes in the vicinity
were cl osed due to cold weather (Tr. 73).

The belt conveyor drives for the No. 1 and No. 2 belts are
approximately 3 to 6 feet apart (Tr. 30). Two orders were issued
because: 1) each belt drive is a separate piece of equipnent,
even though both sprinkler systenms were rendered inoperable by
the sane frozen pipe (Tr. 30, 31, 41), and, 2) both belts were
moving (Tr. 26, 36). Coal had not been mined that day, and coa
was not being transported on the conveyor belts (Tr. 35, 36, 74).

The No. 1 and No. 2 conveyor belts dunp onto a third belt,
known as the slope belt (Tr. 79). Al three belts operate on an
automati c sequence start system (Tr. 70). Engaging the slope
belt automatically starts a sequence, thereby starting the No. 1
and No. 2 conveyor belts
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(Tr. 70). At the tine the orders were witten, the system was
not equi pped with either a switch or other device that woul d have
enabl ed the operator to use the slope belt wi thout activating the
No. 1 and No. 2 conveyor belts (Tr. 80). The operator was using
the slope belt at intermttent intervals to transport ice chips
frominside the mne (Tr. 70). The transported ice had been

chi pped fromfrozen waterlines in order to provide the necessary
access to the lines to thaw themout (Tr. 70).

The evidence in the record establishes that the No. 1 belt
drive unit and the No. 2 belt drive unit were separate pieces of
equi prent (Tr. 29-30). Both pieces of equi pnment were operating
at a tinme when the automatic fire suppression devices were
i noperable (Tr. 34). | therefore conclude that the viol ations
alleged in Order Nos. 7-0041 (1 SEV) and 7-0042 (2 SEV) have been
est abl i shed by a preponderance of the evidence. 29 CFR 2700. 48.

3. Gavity of the Viol ations

The inspector testified that if a fire occurred while the
fire suppression equi pnrent was inoperable, the mners would have
been subjected to a snmoke inhalation hazard (Tr. 26). The area
was on intake air, but he did not know whether the air went to
the face area (Tr. 26). He classified death or injury as
"probable” (Tr. 28). At first, he estimated that approximately
30 miners were exposed to the hazard (Tr. 28). However, he
adm tted under cross-exam nation that he did not count them and
that the nunber coul d have been nuch | ower than 30 (Tr. 42-43).

However, the inspector's testinony reveals that a fire
hazard woul d have been present only if coal had been transported
on the belt conveyors (Tr. 38). He stated that no fire hazard
was present when the orders were issued (Tr. 38).

The evidence in the record confirnms the inspector's opinion
that no hazard was present. Coal was not being m ned when the
orders were issued, and coal was not being transported on the
conveyor belts (Tr. 35, 36, 74).

According to the inspector, the problemwas not sonething
along the belt catching fire, but sonething at the belt drive
catching fire due to friction (Tr. 37). Friction could have
ignited both coal on the belt and any accunul ati ons that happened
to be present near the belt heads (Tr. 37-38). Although no coa
was on the belts when the orders were issued, there was sonme coa
beneath the belt drives (Tr. 37). It was not touching the belt
drive (Tr. 37). However, the probability of friction was
m ni mzed by the presence of operable slippage rollers (Tr. 44,
69), devices which prevent ignition by preventing friction (Tr.
69). |In addition, the belts were nmade of fl ane-resistant
material (Tr. 51). The inspector found no problem
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with the nmotor or with the wires leading to the motor (Tr. 50).
Two fire extinguishers and 10 packs of rock dust were | ocated at
the belt heads (Tr. 71, 72). The fire extinguishers were
operable (Tr. 46-47).

Based on the foregoing, | conclude that no gravity was
associated with the two violations.

4. Negligence of the QOperator

The No. 1 and No. 2 conveyor belts automatically engaged
when the slope belt was activated (Tr. 70). The only way to stop
the two subject belts while the slope belt was working was to
unhook some wires (Tr. 80). The slope belt was used only
intermttently on February 1, 1977, and only to transport ice out
of the mine (Tr. 70, 79).

The assistant mine foreman knew that water was not avail abl e
for fire protection at the belt head (Tr. 24, 28, 31). The belts
shoul d not have been operated while the waterline was frozen (Tr.
28). The operator should have known of the condition's existence
because the mne foreman knew the waterline was frozen and t hat
the belts were operating (Tr. 24-26).

Additionally, the fact that the operator was using the belts
only to renmove ice fromthe nmne on an abnormally cold day, and
the fact that the abnormally cold weather rendered the automatic
fire suppression systeminoperable, indicates a | ow degree of
negligence. This is so because such conditions were not
experienced routinely in the ordinary course of the operator's
m ning activity.

Based on the foregoing, | conclude that Respondent
denonstrated ordi nary negli gence.

5. Good Faith in Securing Rapid Abat enent

Order No. 7-0041 (1 SEV) (Exh. M6) was issued at 9:15 a.m
and term nated at 4:05 p.m (Exh. M7). Oder No. 7-0042 (2 SEV)
(Exh. M8) was issued at 9:20 a.m and termnated at 4 p.m (Exh
M 9). The inspector testified that the operator abated the
violation as quickly as possible (Tr. 29).

M. Fred Copen, the Respondent's nai ntenance superi nt endent
at the mne, testified that his men were working on the condition
when the inspector arrived (Tr. 74). After they had chipped
t hrough the ice and reached the waterline, they used electric
heaters to thaw the pipes (Tr. 74, 78).

| therefore conclude that the Respondent denonstrated the
utnost good faith in securing a rapid abatenent of the violation
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C. Oder No. 7-0140 (1 HRB), February 15, 1977, 30 CFR 75. 200

On February 15, 1977, MBHA inspector Henry R Baker
i nspected the Respondent’'s Meadow River No. 1 Mne. At 9:25
a.m, he issued the subject w thdrawal order for an alleged
violation of the mandatory safety standard enbodied in 30 CFR
75. 200( FOOTNOTE 3) (Tr. 97, Exh. M12). The Petitioner contends that
t he approved roof control plan for the Respondent's Meadow Ri ver
No. 1 Mne (Exh. M13), in effect on February 15, 1977, was not
bei ng observed in that the tenporary roof supports had not been
installed properly. The Respondent’'s affirmati ve defense asserts
that installation of the tenporary supports, spaced according to
Di agram No. 1 of the roof control plan, would have required the
Respondent to violate that provision of the plan which requires
all posts to be installed on solid footing, (FOOTNOTE 4) and, since the
area had been "dangered off," no violation can be found. The
guestion presented is whether the parties have net their
respecti ve burdens of proof under the rule set forth by the
Interior Board of Mne Operations Appeals in Zeigler Coa
Conpany, 4 IBVA 88, 82 |.D. 111, 1974-1975 OSHD par. 19,478
(1975), reaffirned on reconsideration, 4 IBVA 139, 82 |.D. 221
1974- 1975 OSHD par. 19,638 (1975). According to the Board:

[S]ince [ MSHA] has the burden of proof where the
violation of a mandatory health or safety standard is
in issue, it
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4 | BMA at

In a
st at ed:

4 | BMA at

must not only establish a prima facie case under [Section 7(d) of
the Adm nistrative Procedure Act, 5 U. S. C. 0556(d)] in a penalty
proceedi ng, but under the regulation, it nust al so preponderate
over any rebutting evidence adduced by the operator in order to
prevail .

101, 102. (FOONOTE 5)

footnote to the above-quoted passage, the Board further

In penalty cases, the Governnment's statutory obligation
to establish a prima facie case is limted only to
establ i shing the exi stence of a violation. Such
obligation does not relate to affirmati ve defenses,
especially as they concern clainms of mtigation based
upon the criteria for assessing a penalty once it is
determ ned that a violation occurred.

102, n. 4.
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The evi dence adduced at the hearing, to which the above-quoted
standards nust be applied, reveals the follow ng: Inspector Baker
testified that in the northwest mains section, the second open
crosscut right outby the face off No. 6 entry had been holed into
the No. 7 entry (Tr. 90-91, Exh. M 12). The inspector stated that
t he approved roof control plan (Exh. M 13) was not being conplied
with in that the first tenporary roof supports, which had been
installed after the conpletion of the continuous mner runs (Exh.
M 12), were |located 12 feet inby the |ast permanent roof support
(Tr. 90-91, 94, 99, Exh. M12). According to the inspector, this
did not comply with Drawing No. 1 of the approved roof control
pl an, which indicates that the first tenporary support should be
installed not greater than 5 feet inby the |ast permanent support
(Tr. 91, 92, Exh. M13). The source of the spacing and tim ng
requi renents is paragraph No. 2, |ocated adjacent to the scale
drawing (Tr. 92), which states, in pertinent part:

Tenporary supports in row (A) shall be installed after
the first run is conpleted and prior to the
commencenent of the second run. Tenporary supports in
rows (B) and (C) shall be installed within one hour
after conpletion of the run and prior to bolting.
Tenporary supports shall be installed, on 5-foot

maxi mum centers, to within five feet of the ribs and
face or the nearest permanent support.

See also (Tr. 92, 93-94). The 12 feet was neasured fromthe
smal | bl ocks in the drawi ng, which indicate permanent supports,
to the circles, which indicate the first row of tenporary
supports (Tr. 95, Exh. M 13, Drawing No. 1). The inspector
obt ai ned an accurate nmeasurenent of the distance by tying his
cloth nmeasuring tape to a hamrer, and throw ng the hamrer into
the first tenmporary support (Tr. 143-144).

The inspector noticed a slope in the floor of the No. 7
entry adjacent to the area where it had been cut through fromthe
crosscut. He characterized this slope as a "slight offset,”

i.e., there was an offset froma high point in the No. 7 entry to
a low point in the crosscut (Tr. 132, 148).

Al t hough no one explained to the inspector why the tenporary
supports had not been installed (Tr. 95), he specul ated that the
presence of water in the subject area m ght have been the reason
(Tr. 95). The water was |located in the crosscut near the area
where it had been holed through into the No. 7 entry (Tr. 96).
Addi ti onal water was not running into the area at the time the
vi ol ati on was observed, but the inspector admtted that
addi ti onal water could have been seeping in fromthe bottom of
the mne (Tr. 135). He did not know the source of the water (Tr.
96). The inspector did not know the depth of the water (Tr. 96),
as he had no way of accurately nmeasuring the depth (Tr. 133). He
further testified that the area had not been "dangered of f"
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(Tr. 95), but admitted that he could have m ssed the danger sign
(Tr. 152).

According to the inspector, the presence of water woul d have
had no bearing on the installation of tenmporary supports except
that the person installing themwuld have had to wade into the
water (Tr. 96). However, he admitted under cross-exan nation
t hat gob coul d have been present at the bottom of the sl ope
underneath the water, and that such gob would be very |oose (Tr.
133). A man wading into the water, not know ng either whether
gob was present or the precipitousness of the slope, could have
been exposed to danger (Tr. 134). O major significance to the
Respondent is the inspector's testinony, under cross-exam nation
that gob is not solid footing (Tr. 134). According to the
i nspector, the roof control plan requires posts to be set on
solid footing. Attenpting to place the tenporary supports above
anyt hi ng other than solid footing would have viol ated t he roof
control plan (Tr. 134). The gob would have to be cl eaned out
before setting the posts into place (Tr. 134).

M. Randol ph R Skaggs testified as the Respondent's defense
wi tness. M. Skaggs was the continuous m ner operator who had
hol ed through the crosscut fromthe No. 6 entry into the No. 7
entry (Tr. 154-155). However, he did not recall whether he had
made the cut on the day the order of wthdrawal was issued (Tr.
166-167). The continuous mi ner operator, on the shift previous
to M. Skaggs' cut, had cut approximately 3 feet bel ow the coa
seaminto the floor of the crosscut (Tr. 154, 170). A stream of
water was coming fromthe face of the No. 6 entry. The water
flowed into the subject crosscut, collecting in the depression in
the m ne floor caused by the operator on the previous shift (Tr.
170). The water prevented a person from seeing the bottom of the
depression (Tr. 155).

According to M. Skaggs, he made one run, establishing a cut
for air purposes (Tr. 155). He described the cut as 10-1/2 feet
wi de and approxi mately 13 feet deep (Tr. 155, 161-162, 169).( FOOINOTE 6)
He t hereupon backed the mner out of the crosscut, bringing it to
rest in
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the No. 6 entry (Tr. 155, 170). The depth of the water prevented
himfrom proceedi ng i nby the | ast permanent support to instal
the tenporary supports (Tr. 155-156) for the foll ow ng reasons:
The m ner acts as a dam causing the water to collect at the

| efthand rear portion of the machine (Tr. 155). Wil e backing
the m ner out of the area, water flow ng downhill will rush to
the face area (Tr. 155). As the nuddy water prevents one from
seeing the bottom it would have been dangerous to attenpt
installation of the tenporary supports (Tr. 156). The nuddy
wat er prevents one fromdeterm ning the condition of the bottom
i.e., whether it is uneven or whether |oose material is present
(Tr. 156).

He testified that after backing the m ner out of the
crosscut (Tr. 155), he dangered off the area. This was
acconpl i shed by using a piece of chalk to wite the word "Danger"”
on a hal f-header and subsequently propping it at the nmouth of the
pl ace using a rock (Tr. 157-159). A hal f-header neasures
approxi mately 18 inches by 7 inches (Tr. 158). This makeshift
sign was intended as a tenporary neasure. However, |nspector
Baker testified that he did not think that the makeshift danger
sign could not have been in the |ocation described by M. Skaggs
wi t hout the inspector seeing it (Tr. 179-180). M. Skaggs had
testified previously that the sign could have been renoved by
someone (Tr. 161). Additionally, the inspector read the preshift
report before entering the mne, and did not see anythi ng about
t he dangered-off area. He stated that it was possible that he
could have overlooked it (Tr. 138).

According to M. Skaggs, the area could not have been
ti mbered because the tinbers could not have been placed on a firm
foundati on--there was too nmuch gob in the face (Tr. 156-157).
M. Skaggs did not know when the condition was abated (Tr. 165).
However, when he returned to the area during his next working
shift, the water had been punped out, the area had been cl eaned,
and tenporary supports had been installed (Tr. 165).

After having backed the continuous m ner out of the crosscut
and into the No. 6 entry, M. Skaggs and his hel per proceeded to
the No. 7 entry where the hel per placed tenporary supports at the
mout h of the crosscut (Tr. 171-175). It is the Respondent's
contention that these supports were the ones nentioned by
| nspect or Baker in
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his order of withdrawal. The inspector had testified that the
tenmporary supports could have been set fromthe No. 7 entry side
of the crosscut (Tr. 132).

The foregoi ng evidence reveals that the Petitioner has not
established a violation of the roof control plan in accordance
with the description in the subject order of w thdrawal and thus
has not nmet the burden of proof rule set forth in the
above- quot ed passages from Zei gl er Coal Conpany, supra.

The order of withdrawal essentially alleges that the roof
control plan was not followed in that the crosscut had been hol ed
into the No. 7 entry and the tenporary roof supports had been
installed 12 feet inby permanent roof supports (Exh. M 12).

Thus, the order indicates that the alleged violation relates to
the I ocation of the tenporary supports rather than to the | apse
of time since the area had been last cut. The order, on its
face, seens to infer that the person setting the tenporary
supports may have gone nore than 5 feet out from under the

per manent supports to set the tenporary supports, which would
have been a violation of the plan (Exh. M13, p. 7, par. 5). The
evi dence presented by the m ner operator clearly showed that such
was not the case since those supports were set fromthe other end
of the crosscut froma permanently supported area in the No. 7
entry.

After presentation of all of the evidence, it appeared that
the only violation that could have occurred related to the
guestion as to whether there was too nmuch tinme that el apsed
between the last cut of coal, and the time the inspector arrived
at the area, w thout supports.

However, such an alleged violation was not described in the
order. This order was witten under the Federal Coal Mne Health
and Safety Act of 1969, 30 U.S.C. 0801 et seq. (1970). Section
104(e) of that Act required, inter alia, that orders shal
contain a detailed description of the condition or practice which
constituted a violation of any mandatory safety standard. The
detail ed description is particularly inportant so that the
operator will know what the actual violation is and what mnust be
done to correct the problem and not repeat the violation again.
The actual wording of the order would not informthe operator
that the tine | apse was the actual alleged violation

Si nce the evidence now shows that there was no violation as
relates to the position of the tenporary supports, it nust be
held that a violation of 30 CFR 75.200 has not been proved under
this order.

Even if it were argued that the order can be interpreted to
allege a violation of sonme tinme requirenment as to the
installation of tenporary supports, it cannot be held that a
vi ol ati on has been proved.
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As to the time requirenments, Drawing No. 1 of the roof control
plan requires, in pertinent part, that:

Tenporary supports in row (A) shall be installed after
the first run is conpleted and prior to the
commencenent of the second run. Tenporary supports in
rows (B) and (C) shall be installed wi thin one hour
after conpletion of the run prior to bolting. Tenporary
supports shall be installed on 5-foot maxi mum centers,
towithin5 feet of the ribs and face or the nearest
per manent support. [ Enphasis added. ]

The above-quot ed passage states that the tenporary supports
inrow (A must be installed after the conpletion of the first
run and prior to commencing the second run. It is arguable that
this | anguage can be interpreted as excusing the installation of
tenmporary supports after the conpletion of the first run as |ong
as those supports are installed prior to beginning the second
run. As only one run had been conpleted in the present case, it
could be argued that the tenporary supports did not have to be
installed i mediately follow ng the conpletion of the first run
as long as they were installed prior to the commencenent of the
second run, regardless of the anmount of time el apsing between
runs. However, this interpretation is contrary to the tenor of
30 CFR 75. 200, which seeks to protect persons fromroof and rib
falls.

An interpretation of the roof control plan would require the
installation of tenporary supports, under the facts presented
herein, within a reasonable tinme after conpletion of the run
The above-quot ed passage from Drawing No. 1 reveals that the
pl an's m ni mum requi rements envision the normal mning sequence
in entries, roons or crosscuts as consisting of two runs. In the
course of normal m ning operations, the tenporary supports in row
(A) would be installed i mediately after conpletion of the first
run so that the second run could be comenced as quickly as
possi bl e. Under such circunstances, it is readily apparent why
the requirenent that tenporary supports be installed within 1
hour after conpletion of the run, is nmentioned only in connection
with the installation of tenmporary supports in rows (B) and (O .
This warrants the conclusion that, where only one run i s made,
the row of tenporary supports nust be installed within a
reasonable tinme after its conpletion

The key question, for purposes of the present case, is what
constitutes a reasonable tine. Inferences drawn fromthe
testimony of the wi tnesses reveal that the conditions existed at
4 p.m, February 14, 1977, 17 hours and 25 mnutes prior to
i ssuance of the order of withdrawal. M. Skaggs' testinony
establ i shes that he nade the subject run in the crosscut and had
installed the tenmporary supports (Tr. 154, 156, 171-175), but he
could not recall the day on which he made the run (Tr. 166-167).
He could not recall whether he nmade the run in the norning or
during the afternoon (Tr. 167-168).
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He was working straight day shift around February 15, 1977 (Tr.
166), beginning work at 8 a.m (Tr. 167). |nspector Baker
testified that the area in question had not been cut on the
nmor ni ng of February 15, 1977, because it woul d have required 45
mnutes to 1 hour to make the cut (Tr. 136). He had followed the
day crewinto the mne, and they "certainly didn't have tine to
make this particular mne site" (Tr. 136). Since the run could
not have been nmade on the February 15, 1977, day shift, and since
the m ner operator who had nade the run was working straight day
shift, it can be inferred that the condition had existed for at

| east 17 hours and 25 minutes prior to the issuance of the order

VWhet her it was unreasonable to permt the condition to exist
for 17 hours and 25 mi nutes cannot be determ ned fromthe record.
The plan does not specifically set forth a tine within which the
first row of tenporary supports is required to be installed, and
consi dering the general provisions of 30 CFR 75.200, there is no
evi dence to show that the conditions of the roof here indicated
any particular tine [imt within which the tenporary supports
needed to be installed. The alleged i nadequately supported area
was 10-1/2 feet wi de and approximately 13 feet deep (Tr. 155,
161), yielding an area of approximately 136.5 square feet. The
record contains no evidence as to roof conditions in the
crosscut. The record does show that the condition of the bottom
of the area where the tenporary supports had to be installed
presented a precarious situation for any mners to make the
required installation. It is clear that the water had to be
renoved first and the gob in the bottom had to be cl eaned so that
firmfooting would result. Faced with this problem the m ner
operator did place a danger sign in the area when the run was
conpl eted. This danger sign may have di sappeared subsequently.
In view of the fact that the roof control plan had no specific
time limt for the installation of the supports in question
since we nust apply a test of reasonabl eness of tine, all of
t hese surroundi ng circunstances nust be considered. Under all of
these circunstances, it cannot be inferred that the area remi ned
wi t hout tenporary supports for an unreasonable tinme after
conpletion of the first run

Therefore, | conclude that MSHA has failed to establish a
violation of 30 CFR 75.200 by a preponderance of the evidence.

D. Oder No. 7-0187 (1 HRB), February 17, 1977, 30 CFR 75. 400
1. Mdtion to D smss

At the conclusion of MSHA' s case-in-chief, the Respondent
nmoved to dismss on the grounds that MSHA had failed to establish
a prima facie case for a violation of 30 CFR 75.400 within the
meani ng of A d Ben Coal Conpany, 8 IBMA 98, 84 |.D. 459
1977-1978 OSHD par. 22,088 (1977), notion for reconsideration
deni ed, 8 | BVA 196, 1977-1978 OSHD par. 22,328 (1977). A ruling
wi || be nade based upon the evidence in the record at the tine
the noti on was nade.
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The Conmission's InterimProcedural Rules do not set forth
st andards governing the disposition of notions to dism ss.
However, standards are set forth in Rule 41(b) of the Federa
Rul es of Givil Procedure. Al though Rule 41(b) is not applicable
specifically to adm nistrative proceedings, it provides a usefu
reference point in ruling upon the Respondent's notion. The rule
reflects the nost recent statenment of the courts' collective
experi ence in deciding such notions.

The Respondent contends that on the facts and the | aw, the
Petitioner has not established a claimfor relief. See
generally, 5 J. More, Federal Practice, par. 41.13[1] at 41-170,
41-171 (1978). The notion nust be denied if, upon the facts and
the law in the record at that tinme, the existence of a violation
is shown. See generally, 5 J. More, Federal Practice, par.
41.13[1] at 41-172, 41-173 (1978). In light of the renedial
pur poses of the Act, the notion should be granted only in
"unusual ly clear" cases. See generally, Riegel Fiber Corp. v.
Anderson G n Co., 512 F.2d 784, 793, n. 19 (5th Cr. 1975); Wite
v. Rinrock Tidelands, Inc., 414 F.2d 1336, 1340 (5th Cr. 1969).

The evidence in the record at the conclusion of the
Petitioner's case-in-chief reveals the followi ng: On February
17, 1977, NMSBHA inspector Henry R Baker conducted an inspection
at the Respondent's Meadow River No. 1 Mne. He observed
accunul ati ons of float coal dust (Tr. 318-319, 369, Exh. M 14),
and thereupon i ssued Order of Wthdrawal No. 7-0187 (1 HRB) for a
violation of the mandatory safety standard enbodied in 30 CFR
75.400 (Exh. M 14). He ascertained the substance was fl oat coa
dust by its texture and color (Tr. 320). He ran his hamer
t hrough t he substance and observed that it was powdery (Tr. 320).
The float coal dust was |located primarily along the No. 1 belt
conveyor and around the belt drive (Tr. 324). There was no
probl em al ong the No. 2 conveyor belt.

The No. 1 belt conveyor was on the left side of the mne
sl ope bottom and the No. 3 belt conveyor was at a right angle to
the No. 1 belt conveyor and dunped coal onto the No. 1 belt
conveyor. Both the No. 1 belt conveyor and the No. 2 belt
conveyor dunped coal into a surge bin (Tr. 341). The No. 1 belt
was on the left side of the bin, and the No. 2 belt was on the
right side of the bin (Tr. 323). The bin was approxi mately 30
feet deep (Tr. 323). A feeder, located at the bottom of the bin,
rel ayed the coal to the slope belt for transportation to the
preparation plant on the surface (Tr. 319, 321-322). The coal on
the No. 1 and No. 2 conveyor belts dropped vertically into the
bin (Tr. 323). At least part of the float coal dust arose as
coal falling into the bin struck the coal already stored there
(Tr. 324). The inspector testified that M. Dennis Kyle, a nine
foreman, nentioned during the inspection tour that due to the
hi gh velocity air currents com ng up through the surge bin, a
float coal dust problemexisted in the subject area of the nine
(Tr. 333). This conversation took place after the order was issued,
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but before it was termnated, i.e., between 11 a.m and 1:30 p.m
(Tr. 330-331). The inspector did not observe float coal dust
rising fromthe bin (Tr. 326). He conducted no air velocity
tests (Tr. 333). The mine was producing coal and the No. 1 belt
drive was operating when the inspector observed the condition
(Tr. 325-326).

Directly adjacent to the bin around the No. 1 belt drive,
the float coal dust was 3 inches deep, and the farther away one
went fromthe bin, the less in depth the float coal dust becane
until it was too shallow to neasure (Tr. 319, 325-326, 333). It
ran the entire length of the No. 1 belt and extended as far as
the No. 3 belt conveyor drive, a distance of 300 feet (Tr. 325,
Exh. M14). It was under the belt and along the sides (Tr. 325).
Accumul ati ons were present also on the water pipes installed
around the surge bin belt drive, and on the frame of the bin (Tr.
319). He did not nmeasure the width of the accumul ati ons, but
they extended fromrib to rib in places. He stated that with
regard to the type of mining used, the entry is approxi mately 20
feet wide (Tr. 333-334). The area had been rock dusted at sone
point in time, but the float coal dust accumul ations were atop
the rock dust (Tr. 319-320, 337, 368). The condition was readily
observable (Tr. 335). The accumul ati ons were at |east 1,000 feet
fromthe face (Tr. 337).

A certain amount of float coal dust would accumrul ate during
normal operations (Tr. 320, 326, 374-375). However, the
accunul ati ons were described by the inspector as abnormal (Tr.
374-375). According to the inspector, the condition should have
been known to the operator because it could not have devel oped
during one shift (Tr. 338, 342-343). The primary factor was the
depth (Tr. 338-339). He expressed the viewthat it would have
required two shifts for the condition to develop (Tr. 371). It
shoul d have been observed during the required exam nations (Tr.
342-343), but it was not noted on the preshift exam ner's report
(Tr. 339).

The inspector identified the belt drive and the mne track
systemis trolley wire as potential ignition sources (Tr. 334,
339, 380-381). The nmine track was described as a potenti al
source of ignition at the surge bin (Tr. 339). Although the
track systemwas relatively close to the No. 1 belt conveyor, it
did not run parallel to it (Tr. 380). It ran in the opposite
direction (Tr. 380). He stated that the trolley wire cane to
within approximately 35 to 50 feet of the No. 1 belt drive (Tr.
381). He stated that a renote possibility existed that arcing
could have an effect upon the float coal dust at the No. 1 belt
drive, even though it was 35 to 50 feet away fromthe possible
ignition source (Tr. 381).

An expl osi on could have affected the entire mne. |If an
expl osi on had bl own out the permanent stoppings, the ventilation
system coul d have been interrupted, causing snoke and fl anmes
whi ch coul d have scattered (Tr. 358-360). The mne did not have
a history of
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nmet hane |iberation (Tr. 335). The inspector did not detect any
nmet hane (Tr. 367). Float coal dust would have to be suspended in
the air before an expl osion could have occurred (Tr. 367). There
was not a high quantity of dust in the air, a fact attributable
to the ventilation (Tr. 367-368). A 10-pound fire extinguisher
and a sprinkler-type fire suppression systemwere |ocated at the
belt head (Tr. 372). Part of it was operable and part of it was
not (Tr. 372). There was at | east one fire hose outlet present
in this area (Tr. 377).

The inspector did not renenber whether the coal falling into
the surge bin was wet (Tr. 324). To the best of his
recol l ection, the area in which the accunul ati ons were observed
was not wet in any places (Tr. 366).

The area had been rock dusted at sone point in time (Tr.
319-320, 339). Float dust or coal dust was atop the rock dust
(Tr. 319-320, 368). Based on the depth and extent of the fl oat
coal dust, the inspector expressed the opinion that no rock
dusting had been done in the area during the day shift prior to
his arrival on the scene (Tr. 379, 382). However, he had no
personal , firsthand knowl edge as to whet her cleaning or rock
dusting had occurred (Tr. 382). He did not know how often the
belt areas were rock dusted at the Meadow River No. 1 Mne (Tr
379).

The inspector did not recall any witten procedure in effect
at the mine for dealing with float coal dust (Tr. 378-379). He
testified that the operator's cleanup program pertains to cl eanup
and rock dusting primarily on the section. The only witten
cl eanup program he had seen pertained to the face area. He
t hought the belts were cl eaned as needed (Tr. 339-340). He was
certain that beltnen were assigned to maintain the belt areas, a
duty which included cl eanup as necessary (Tr. 340).

In his opinion, the belt area was an active working place in
the m ne. People worked in the area exam ning the belts and
maki ng repairs (Tr. 336).

The foregoing is a summary of the testinmony in the record
when the Respondent noved to dism ss.

30 CFR 75.400 states: "Coal dust, including float coal dust
deposi ted on rock-dusted surfaces, |oose coal, and other
conbustible materials, shall be cleaned up and not be permtted
to accumul ate in active workings, or on electric equi pment
therein."

The term "active workings" is defined as "any place in a
coal m ne where mners are nornmally required to work or travel."
30 CFR 75.2(9g)(4).
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In dd Ben Coal Conpany, 8 IBMA 98, 84 |.D. 459, 1977-1978 OSHD
par. 22,088 (1977), notion for reconsideration denied, 8 | BVA
196, 1977-1978 OSHD par. 22, 328 (1977), the Board of M ne
Qperations Appeals held that the nere presence of a deposit or
accumul ation of coal dust or other conbustible materials in
active workings of a coal mne is not, by itself, a violation

The elements of MBHA's prima facie case, as set forth in Ad
Ben, are:

(1) that an accumul ation of conbustible materi al
existed in the active workings, or on electrical
equi prent in active workings of a coal mne;

(2) that the coal mne operator was aware, or by the
exerci se of due diligence and concern for the safety of
the m ners, should have been aware of the existence of
such accunul ati on; and

(3) that the operator failed to clean up such

accunul ation, or failed to undertake to clean it up
within a reasonable time after discovery, or, within a
reasonable tinme after discovery should have been nade.

8 IBVA at 114-115.

The Respondent argues that A d Ben inposes upon Federal coa
m ne inspectors a specific duty to make inquiries as to the
cl eanup programin effect at the mne, and a duty to determ ne
when the regul ar cl eanup woul d occur (Tr. 384). The Respondent
further contends that inspectors must determ ne that the
accunul ation is unusual, that the operator willfully failed to
record the accunul ations in the preshift books, that the nine
operator has been negligent in failing to clean up the area, and
must establish that the |lack of cleanup is unusual (Tr. 384). |
di sagr ee.

The key elenents for establishing a prinma facie case are
that the operator failed to undertake cl eanup operations within a
reasonable tinme after he either knew or should have known of the
accunul ati ons' existence. According to the Board:

Application of this time factor necessarily inposes a
responsi bility upon the coal mne inspectors to
ascertain, before issuing a citation under 30 CFR
75.400, the tinme when the operator or its agents

di scovered, actually or constructively, the existence
of the accumul ati on of conbustibles. This may be done
by the use of |ogical conclusions drawmn fromthe
circunstantial evidence. An easier nethod m ght be,
however, sinply asking the mners and foremen famliar
with the mning operations in the
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active workings when and how t he accumul ati on occurred and when
and how, if at all, it was discovered. It is, of course, also
i nportant that the inspectors further ascertain what was done by
the operator, if anything, after discovery of the accumul ation
Did the operator inmmedi ately undertake to clean up the
accunul ation? Was it ignored conpletely? Was the operator aware
of the accumul ation, but, rightly or wongly, decided that it
shoul d be handl ed routinely through the regul ar cl eanup progranf
Al of these questions need due consideration and resol ution
before deciding to issue a citation charging a violation of the
subj ect standard. |If the inspector does decide to issue such a
citation, his determinations with regard to tine of discovery and
time of inauguration of cleanup by the operator, it seens to us,
are key elenments of, and should be included in, the factua
description of the conditions and practices which are alleged to
constitute a violation. In nmaking these detailed factua
eval uations, the inspectors, hopefully, will not |ose sight of
the controlling inquiry under section 304(a) of the Act - whether
the operator is nmaking every reasonable effort to mnimzing the
accumnul ations of conbustible nmaterial.

8 IBVA at 113-114.

A cursory reading of this passage fromthe Board' s decision
in AOd Ben could lead to the conclusion that it inposes upon the
i nspector the unqualified duty to direct specific inquiries to
m ne enpl oyees as to these areas before issuing a
"citation."(FOOTNOTE 7) This question was resol ved subsequently by the
Board. On Septenber 23, 1977, MSHA filed a notion for
reconsi deration of the Board' s decision in dd Ben. 1In the
course of its nenorandum opi ni on denying the notion, the Board
st at ed:

[We refer counsel to our decision (8 I BVA 113-14)
which sets out in very elenentary terns the manner in
whi ch an i nspector mght go about collecting his
evidence. W do not feel that this direction to the
i nspectors is unreasonable or that it will render the
i nspectors' job inpossible. On the contrary, we
strongly feel that this
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sinmply provides a useful guideline for the MESA [ MSHA] i nspector
and, if properly utilized, would go a |ong way toward nmaki ng the
m nes safer and the operators nore aware of their obligations
under the standard set forth in Section 304(a) of the Act.
[ Enphasi s added. ]

8 I BVA at 199.

The underlined portions of this passage indicate that the
statenments nade at 8 IBMA 113-114 were nerely suggested
gui del i nes, not commands. Additionally, the Board had stated
that inspectors could base their determi nations of the operator's
actual or constructive know edge of the presence of conbustible
accunul ations in active workings on |ogical conclusions drawn
fromcircunstantial evidence. The evidence set forth above
reveals a logical basis for the inspector's conclusion that the
operator had constructive know edge of the accumnul ati ons
presence. The evidence also reveals that the inspector gave an
opi nion as an expert that the accumul ati ons, which were
ext ensi ve, had existed for nore than one shift. Based upon this,
it appeared at that stage of the case that the operator had
failed to clean up the accunul ations within a reasonable tine
after it should have known of them

Accordingly, on the facts and the |aw as set forth herein,
the notion to dismss is DEN ED

2. Qccurrence of Violation

At the conclusion of Inspector Baker's testinony, which is
set forth in Part V(D)(1), supra, M. Darrell Poneroy, the union
conveyor belt exam ner for Sewell Coal Conpany, appeared as a
wi tness for the Respondent. Although M. Poneroy was not charged
by the Respondent with the duty of renoving accumul ati ons, he was
required to conduct exam nations and report problens.

M. Pomeroy had exam ned the preshift books on the surface
to determ ne whether any areas needed checking (Tr. 395, 405).
He exam ned the belt examiner's report filled out by the belt
exam ner on duty during the prior shift (Tr. 395, Exh. O4A). It
noted spillage at the No. 2 tail piece and noted the need for rock
dusting at the No. 3 belt head (Tr. 405, Exh. O 4A). The report
did not note any problenms in the areas cited by the order of
wi t hdrawal . The belt exami ner's report filed at the conclusion of
the 4 p.m-12 mdnight shift, February 16, 1977 (Exh. O 4 al so
i ndi cates the absence of problens in the area in question).

He viewed the area in question at approximately 8:10 a.m on
February 17, 1977 (Tr. 390-391). The slope bottomwas well rock
dusted (Tr. 391). The pipes in the area had been sprayed with
wat er, but had not been rock dusted (Tr. 391). He testified that
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the area adjacent to the surge bin was dry, but that the area was
wet from 40 feet behind belt drive No. 1 "on up" (Tr. 392).

M. Poneroy testified that the accunul ations cited by the
i nspector had to have occurred between 8 and 11 a.m because they
were not present when he examined the area at 8:10 a.m (Tr. 391
407) .

According to M. Poneroy, the Respondent had a cl eanup
programin effect on February 17, 1977 (Exh. O 3). The cl eanup
program stated, in pertinent part, as foll ows:

2. Programfor cleaning mne belts:

On day shift we will have one nman exam ning belts,
three men will clean belts where needed now. After we
get the belts fairly cl eaned throughout the mne we
will assign certain belts to certain belt cleaners each
day.

1 belt exam ner on evening shift
2 belt cleaners on evening shift
2 belt cleaners on oW shift

Sanme prodedure [sic] will be followed on the evening
and oW shift as is being done on the day shift.

According to M. Poneroy, float coal dust is handl ed
according to the severity of the problem If the accunul ation
was such as to pose an i mmedi ate danger, either the safety
director or the mne foreman woul d be contacted and the probl em

woul d be corrected as quickly as possible. |[If the problemdid
not pose an i nmmedi ate danger, it would be noted in the belt book
and al |l eviated during the next shift (Tr. 406-407). |In short,

the area was cleaned as often as conditions warranted (Tr. 415).

The cl eanup man assigned to the area automatically carried
out the cleanup procedure (Tr. 416). The area for which he was
responsi bl e covered the slope bottom the area around the surge
bin, the No. 1 and No. 2 belt heads, the area adjacent to the No.
1 and No. 2 belts, and the point at which the No. 3 belt dunped
onto the No. 1 belt. The entire area enconmpasses not greater
than 300 feet (Tr. 416). Rock dusting was used to handl e fl oat
coal dust along the conveyor belt (Tr. 417-418).

The elements of MBHA's prima facie case have been set forth
previously in this decision. In brief, Ad Ben Coal Co, 8 |IBVA
98, 84 |.D. 495, 1977-1978 OSHD par. 22,088 (1977), notion for
reconsi deration denied, 8 IBVA 196, 1977-1978 OSHD par. 22, 328
(1977), held that the nmere presence of a deposit or accumul ation
of coal dust or
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ot her conbustible materials in active workings of a mne is not,
by itself, a violation. MSHA nmust al so establish that the
operator knew or should have known of the presence of the
accunul ation, and that the operator failed to clean up, or
undertake to clean up, the accunulation within a reasonable tine
after discovery was or should have been made.

There can be no doubt as to the presence of an accunul ation
of combustible material in the active workings as described in
the testi nony of |nspector Baker

A question is presented as to whether the Respondent can be
charged with know edge of the accumul ati ons' presence. The belt
examner's reports filed at the conclusion of the two previous
shifts indicated an absence of problens in the subject area. The
area was free of accumul ati ons when it was inspected by the union
belt exam ner at 8:10 a.m on February 17, 1977, pursuant to the
cl eanup pl an

However, there can be no doubt that a substantial
accunul ation of float coal dust devel oped in the subject area
between 8:10 a.m and 11 a.m, an accumrul ation sufficient in both
depth and extent for the inspector to opine that it had existed
for approximately two shifts (Tr. 371).

The testinony of both Inspector Baker and M. Poneroy
reveal s that the bin area posed problens as to float coal dust
(Tr. 333, 410). During the course of his conversation with nine
foreman Dennis Kyle, the inspector |earned that the high velocity
air comng up through the bin itself was presenting a problemin
the subject area (Tr. 333, 338). The air cane froma | eakage in
the airl ock doors between the bin and the entrance to the slope
(Tr. 338). There was a high velocity of air in the subject area
during the course of the inspector's exam nation (Tr. 368).

The testinony reveal s that Respondent had been experiencing
ongoi ng problens with float coal dust accumulations in the
subj ect area of the mne as a direct consequence of high velocity
air currents nmoving through the bin. Excessive float coal dust
accunul ati ons were a foreseeabl e consequence of this problem
and, as such, the Respondent nust be charged with constructive
know edge of the presence of the float coal dust accumul ation
cited by the inspector in the subject order of withdrawal. This
conclusion results partly fromthe fact that the extent and depth
of the float coal dust was extrenme and since the managenent
personnel knew that an unusual problemexisted at this place, it
shoul d have enpl oyed unusual nethods to conbat the problem
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As to the issue of reasonable tinme, the Board stated:

8 | BVA at

As nentioned in our discussion of the responsibilities
i nposed upon the coal mne operators, what constitutes
a "reasonable tinme" nust be determ ned on a
case-by-case evaluation of the urgency in ternms of

i keli hood of the accunulation to contribute to a mne
fire or to propagate an explosion. This evaluation may
wel | depend upon such factors as the mass, extent,
conbustibility, and volatility of the accumul ati on as
well as its proximty to an ignition source.

115.

The Board further stated:

8 | BVA at

Wth respect to the small, but inevitable aggregations
of combustible materials that accompany the ordinary,
routine or normal mning operation, it is our view that
t he mai ntenance of a regul ar cl eanup program which
woul d i ncorporate fromone cleanup after two or three
production shifts to several cleanups per production
shift, dependi ng upon the vol une of production

i nvol ved, mght well satisfy the requirenments of the
standard. On the other hand, where an operator
encounters roof falls, or other out-of-the-ordinary
spills, we believe the operator is obliged to clean up
t he conbustibles pronptly upon discovery. Pronpt

cl eanup response to the unusual occurrences of
excessi ve accunul ati ons of conbustibles in a coal mne
may well be one of the nobst crucial of all the
obligations inmposed by the Act upon a coal mne
operator to protect the safety of the m ners.

111.

In a subsequent opinion, Ad Ben Coal Conpany, 8 |IBMA 196
1977-1978 OSHD par. 22,328 (1977) (denying Governnent's notion
for reconsideration), the Board stated:

8 | BVA at

A smal |l accumul ation is nost probably suitable for
elimnation in the course of the operator's regul ar

cl eanup program Proof of the absence of such a
program together with the presence of any accunul ation
m ght well alone support a citation for violation of
Section 304(a). |If the accumulation is of such size or
conbustibility as to present the possibility of a
serious safety hazard, then, of course, the operator is
required to take nore urgent steps, other than by
regul ar cleanup, in elimnating the hazard. [Enphasis
in original.]

198.
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The foreseeability of the problem coupled with the testinony
descri bing the operation of the cleanup plan, reveal that the
cleanup plan in effect on February 17, 1977, was inadequate to
deal with float coal dust accunul ations in the subject area of
the mne. The fact that a cleanup man had been assigned to a
territory which enconpassed the subject area does not, by itself,
i ndicate that the plan was adequate (Tr. 416). |In fact, the
testinmony of M. Poneroy reveals that the cleanup man's
activities were not adequately supervised. According to M.
Pormer oy:

And who is it that does the cleanup on your shift?

John McClung. He's a belt cleaner

o > O

And the foreman directs himto do this?

A. He don't have to direct him It's just our
procedure. He knows what he's supposed to do. That's
hi s area.

(Tr. 415-416).

The i nadequacy of the cleanup plan, the depth and extent of
t he accumul ation, the expl osive potential of float coal dust, and
the proximty of the accumul ation to potential sources of
ignition, all indicate that the float coal dust accunul ation
cited by the inspector was present for nore than a reasonabl e
time.

Accordingly, it is found that the occurrence of the
viol ation described in Order No. 7-0187 (1 HRB), has been
est abl i shed by a preponderance of the evidence. 29 CFR 2700. 48.

3. Gavity of the Violation

During the course of the hearing, official notice was taken
of the fact that float coal dust in underground coal mnes is
recogni zed as a serious problem because of the potential for
expl osions (Tr. 357). The evidence reveals that the
accunul ati ons were heaviest near the bin, tapering to a virtually
unneasur abl e depth the farther one proceeded fromthe bin. The
area was dry up to a point 40 feet fromthe bin, the remai nder of
the area cited in the order of withdrawal was wet (Tr. 392). The
accunul ations were sitting atop rock-dusted surfaces (Tr.

319-320, 337, 368). It was at least 1,000 feet to the nearest
working face (Tr. 337). The belt conveyor drive was identified
as a possible ignition source (Tr. 334). The track trolley wire
al so was identified as a possible ignition source (Tr. 339,
380-381), but it was 35 to 50 feet away fromthe accumul ations
(Tr. 381). The inspector classified the probability of ignition
fromthe trolley wire as renote (Tr. 381). There was not a great
quantity of fl oat



~748

coal dust in the air, a fact attributable to the ventilation (Tr.
367-368). The mine did not have a history of nethane |iberation
(Tr. 335), and the inspector did not detect any methane (Tr.
367). A 10-pound fire extinguisher and a sprinkler-type fire
suppression systemwere |ocated at the belt head (Tr. 372). Part
of it was operable and part of it was not (Tr. 372). There was
at least one fire hose outlet present in the area (Tr. 377).

The belt was in operation when the inspection was made (Tr.
326), and coal production was underway (Tr. 326). The inspector
could not recall whether any mners were working in the genera
area (Tr. 335). However, he stated that an expl osion woul d have
endangered anyone in the i mediate area (Tr. 343).

According to the inspector, a serious mne explosion could
have affected the entire mne. The stoppings could have been
bl own out thus interrupting the ventilation. A major
interruption of the ventilation systemis very serious because it
can scatter both snmoke and flanes (Tr. 358, 360).

On the basis of the foregoing, it is found that the
vi ol ati on was seri ous.

4. Negligence of the QOperator

It is found, as set forth in Part V(D)(2), supra, that the
Respondent had constructive know edge of the accunul ati ons
presence. This fact, coupled with the inadequacy of the cleanup
pl an, and the fact that managenent knew that the area in question
posed a real problem but obviously didn't use sufficient nmeans
to solve the problem qui ckly enough, reveals that the Respondent
denonstrated consi derably nore than ordi nary negli gence.

5. Good Faith in Securing Rapid Abat enent

The order of withdrawal was issued at 11 a.m and termnated
at 1:30 p.m on Novenber 17, 1977 (Exhs. M 14, M 15, Tr. 331).
The Respondent commenced abat ement procedures i mmedi ately, and
assigned two section crews to the task (Tr. 365).

Accordingly, it is found that the Respondent denonstrated
good faith in securing rapid abatenent of the violation

VI. Size of Operator's Business

The Pittston Conpany produces approxi mately 12,036,974 tons
of coal per year (Tr. 14). The Meadow River No. 1 M ne produces
approxi mately 154,797 tons of coal per year (Tr. 14). The Meadow
River No. 1 Mne is operated by the Sewel|l Coal Conpany (Part
(M(A(2)(a)), a nmenber of the Pittston group
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VII. Effect on Operator's Ability to Continue in Business

The Respondent introduced no evidence indicating that an
assessnment in this case would adversely affect the Respondent's
ability to continue in business. The Interior Board of M ne
Operations Appeals has held that evidence relating to whether a
penalty will affect the ability of the operator to remain in
business is within the operator's control, and therefore, there
is a presunption that the operator will not be so affected. Hal
Coal Conpany, 1 IBMA 175, 79 |I.D. 668, 1971-1973 OSHD par. 15, 38
(1972). 1 find, therefore, that penalties otherw se properly
assessed in this proceeding will not inpair the operator's
ability to continue in business.

I
0

VIIl. History of Previous Violations
30 CFR Year 1 Year 2
St andard 2/17/75 - 2/16/76 2/17/76 - 2/17/77 Tot a
Al'l sections 411 628 1, 039
75. 200 41 49 90
75. 400 44 101 145
75.1100-3 7 11 18

(Note: Al figures are approximations.)

As relates to the Meadow River No. 1 Mne, the operator had
pai d assessnments for approximately 1,039 viol ations of
regul ations in the 24 nonths precedi ng February 17, 1977.
Approxi mately 411 of these paid assessnents were for violations
cited between February 17, 1975, and February 16, 1976.
Approxi mately 628 of these paid assessnments were for violations
cited between February 17, 1976, and February 17, 1977.

The operator paid assessnents for approximtely 90
violations of 30 CFR 75.200 in the 24 nonths precedi ng February
17, 1977. Approximately 41 of these paid assessnments were for
violations cited between February 17, 1975, and February 16,
1976. Approximately 49 of these paid assessnments were for
violations cited between February 17, 1976, and February 17,
1977.

The operator paid assessnents for approximtely 145
violations of 30 CFR 75.400 in the 24 nonths precedi ng February
17, 1977. Approximately 44 of these paid assessnments were for
violations cited between February 17, 1975, and February 16,
1976. Approximately 101 of these paid assessnents were for
violations cited between February 17, 1976, and February 17,
1977.

The operator paid assessnents for approxinmately 18
vi ol ati ons of 30 CFR 75.1100-3 during the 24 nonths preceding
February 17, 1977. Approxi mately seven of these paid assessnents
were for violations cited
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bet ween February 17, 1975, and February 16, 1976. Approxi mately
11 of these paid assessnents were for violations cited between
February 17, 1976, and February 17, 1977.

In accordance with the ruling in Peggs Run Coal Conpany, 5
| BVA 144, 150, 82 |.D. 445, 1975-1976 OSHD par. 20,001 (1975), no
consideration will be given to any violations occurring
subsequent to the respective dates of violations involved in this
case.

I X. Concl usions of Law

1. Sewell Coal Conpany and its Meadow River No. 1 M ne have
been subject to the provisions of the 1969 Coal Act and 1977 M ne
Act during the respective periods involved in this proceeding.

2. Under the Acts, this Adm nistrative Law Judge has
jurisdiction over the subject matter of, and the parties to, this
pr oceedi ng.

3. MBHA inspectors Sidney E. Valentine and Henry R Baker
were duly authorized representatives of the Secretary of Labor at
all tines relevant to the issuance of the orders of w thdrawal
whi ch are the subject matter of this proceeding.

4. The violations charged in Oder No. 7-0041 (1 SEV)
February 1, 1977, 30 CFR 75.1100-3, Order No. 7-0042 (2 SEV)
February 1, 1977, 30 CFR 75.1100-3 and Order No. 7-0187 (1 HRB),
February 17, 1977, 30 CFR 75.400 are found to have occurred.

5. Petitioner has failed to establish a violation of 30 CFR
75.200 as relates to Order No. 7-0140 (1 HRB), February 15, 1977.

6. The oral notions nmade by the Respondent during the
course of the hearing are denied as contrary to the law or the
facts.

7. Al of the conclusions of |law set forth in Part V of
this decision are reaffirmed and i ncorporated herein.

X.  Proposed Findings of Fact and Concl usi ons of Law

MSHA and Sewel | submitted posthearing briefs. NMSHA
submtted a response to the proposed findings of fact and
concl usi ons of | aw advanced by Sewell in its posthearing briefs.
Such briefs, insofar as they can be considered to have contai ned
proposed findi ngs and concl usi ons, have been considered fully,
and except to the extent that such findings and concl usi ons have
been expressly or inpliedly affirned in this decision, they are
rejected on the ground that they are, in whole or in part,
contrary to the facts and | aw or because they are inmaterial to
the decision in this case.
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Xl. Penalties Assessed

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
assessnent of penalties is warranted as fol |l ows:

O der No. Dat e 30 CFR St andard Penal ty
7-0041 (1 SEV) 02/ 01/ 77 75.1100-3 $ 300
7-0042 (2 SEV) 02/ 01/ 77 75.1100-3 300
7-0187 (1 HRB) 02/ 17/ 77 75. 400 5, 000
$5, 600
Xil. Approval of Settlenent
As nentioned in Part |, supra, the Mne Safety and Health

Admi ni stration (MSHA) filed a petition for assessnent of civil
penalties pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977 (Act) in the above-captioned proceeding in
April of 1978. Subsequent thereto, the proceeding was set for
hearing. At the tine of the hearing, counsel for both parties
proposed settlenents as to penalty assessnents to be paid by
Respondent as to the four alleged violations invol ved.

During the hearing, stipulations were entered into as to the
annual tonnage of the Respondent and the individual mne. These
stipulations are contained in the transcript. Exhibit No. M1
contains a history of violations for which the Respondent had
pai d penalty assessnments relating to the Meadow River No. 1 M ne

Exhibit Nos. M2, M3, M3A M4, M5 M5A M5B MI10,
M 10A, M 11, M 16, M 16A, M16B, M7, 0-1, and 0-2, were filed in
the case file in conjunction with the proposed settlenents. These
docunents include orders issued by inspectors and Ofice of
Assessnments' narrative statenments describing the alleged
vi ol ati ons and the reasons given by that office for the special
assessnents recommended in each case. In addition, these
exhibits contain statenents by the inspectors as to the
negl i gence of the operator, the gravity of the alleged
viol ations, and the good faith of the Respondent relating to
abatement of the alleged violations. These exhibits also contain
a formfilled out by the Pittston Conpany, simlar to an
i nspector's statenment, and two statenents outlining the
Respondent's defenses with respect to two of the orders.

During the course of the hearing, counsel for both parties
set forth reasons on the record as to why the penalty assessnents
shoul d be in the amounts agreed to rather than the amounts set
forth originally by the Ofice of Assessnents. Each individua
order of withdrawal will be set forth separately bel ow.
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O der

No.

7-0012 (1 HRB), January 27, 1977, 30 CFR 75. 400

Proposed assessnent: $6,000. Proposed settlenment: $4,500.

O significant consideration to a settlenment, are the
followi ng statements of counsel nade at the hearing:

(Tr. 4-5).

Al so
foll owi ng
brief, fil

MR, O DONNELL: Al right. The first one is Section
104(c)(2) Order of Wthdrawal No. 1 HRB, which has been
gi ven by the Assessnents O fice the nunber of 7-12 and
i ssued January 27, 1977. It cites 30 CFR 75.400. The
O fice of Assessnents proposed a penalty for this of
six thousand dollars. The primary reason that the
Ofice of the Solicitor is recommendi ng that the
penalty be reduced or a penalty be accepted of four

t housand five hundred dollars is because we consider
the six thousand dollar penalty to be excessive for the
facts.

Pittston has al so suggested and woul d offer testinony,
if there were a hearing, that the accumul ations
resulted fromnormal operations and that the thirty

i nches of accumnul ations were nostly in isolated

| ocations and that there was a scoop that would go down
on charge from conti nuous running and as a result it
could not be used in the clean-up program as pl anned.

W& woul d point out that the ventilation was good and
that the area was provided with operable fire
suppressi on devices. There was a water hose and there
were fire extingui shers and rock dust present. There
were no permni ssible violations found by the inspector
on that day and the section does provide two snokefree
escapeways. The accumul ati ons were nostly | oose coa
rather than float coal dust and no anal ysis was taken
by the inspector and we are of the opinion that the
four thousand five hundred dollars is a reasonable
penalty for this alleged violation

of significant consideration to a settlenent, are the
statements contained in MSHA's second posthearing
ed March 22, 1979:

0104(c)(2) Order of Wthdrawal No. 1 HRB (7-12) which
i ssued on January 27, 1977, citing 30 CFR 75. 400
(Governnent Exhibit No. M2), the parties agreed to
settle, subject to the approval of the Adm nistrative
Law Judge ("Judge") for a civil penalty in the anmount
of $4,500.00 (Tr. 4-1). The Assessnent O fice had
proposed a civil penalty of $6,000. 00,
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which the Ofice of the Solicitor deens excessive considering
that the ventilation was adequate and the area was provided with
operable fire suppression devices and a water hose, fire
extingui shers and rock dust. There were no perm ssible
violations found by the issuing Inspector, who was in the hearing
room when the settlenent offer was submitted by both counsel to
the Judge. The Mne Operator would, if a hearing were held,
of fer sworn testinony that the accunul ation was the result of
normal m ning operations, and much of it was in isolated areas of
the m ne. The accunul ation resulted when the battery on a nine
scoop di scharged after continuous operation, so the scoop could
not then be used in the manner provided by the clean-up program
The accumul ati on was | oose coal and not float coal dust.
Governnent Exhibit No. M1 was offered and received in evidence
and it is a conputer printout showi ng paid violations issued
agai nst the Meadow River No. 1 Mne fromJanuary 1, 1970, until
February 17, 1977. The docunent shows 1,134 violations during
that period, including at pages 12 through 15 thereof a total of
148 violations of 30 CFR 75.400. The Ofice of the Solicitor
considers the violation serious, the result of normal negligence,
that the M ne Operator is a |large conpany and can afford to pay
the penalty wi thout having its business adversely affected, that
there were a substantial nunber of prior simlar violations, and
abat ement was done with a nornmal degree of good faith. The
O fice of the Solicitor deens a $4,500.00 civil penalty to be an
adequat e and reasonabl e penalty under the facts shown.

Order No. 7-0024 (1 SEV), January 28, 1977, 30 CFR 75.400
Proposed assessnent: $7,500. Proposed settlenment: $4,500.

O significant consideration to a settlenent, are the
foll owi ng statements by counsel

MR, O DONNELL: The original assessnment in that
proceedi ng, Your Honor, was seven thousand five hundred
dollars and M. Callahan and | have agreed to settle
this for four thousand five hundred dollars. M
primary reason in that one is the sane as before, that

| consider seven thousand five hundred dollars to be
excessi vely high concerning the facts that there were
no injuries whatsoever and so on

Pittston has offered this information which they
consider to be mtigating circunstances, that the
fourteen inches of accumul ati on was nostly in isol ated
pl aces along the coal ribs, whereas the roadways were
not excessively dirty. The roadways had been scooped
and processed, but the coal hadn't built up along the
ribs.
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(Tr.

The entry woul d have been cl eaned up on cycle, but the |oader
been nechanically down prior to this tine.

The section is relatively new in devel opnent and was
clean. The clean-up is done nostly with a | oader and
with a shovel. However, the scoop was renoved fromthe
No. 3 and No. 1 units for clean-up when that scoop was
operable. The section again provides two snokefree
escapeways. The roadways and ribs are rock dusted and
a water hose and other fire fighting equi pnment are
provided. Al the equi pment except the |oader was
provided with operable fire suppression devices and
they are of the opinion that the | oose coal consisted
nostly of material which was pushed into the face of
the No. 3 entry. W would agree about the fire
fighting equi prent, and when I say "we" | nean MSHA, of
cour se.

So we are of the opinion that four thousand five
hundred dollars is a substantial penalty and that it is
a reasonabl e penalty for this violation

JUDGE COOK: is there anything you wish to add, M.
Cal I ahan?

MR CALLAHAN: No, Your Honor

JUDGE COOK: | notice, M. O Donnell, just as a matter
of information, on the second sheet of Exhibit M4
there's nmention of some hydraulic oil

MR, O DONNELL: Yes, there was an accumul ati on of
hydraulic oil froma mechanical failure and repairs
were made on the equi prment. The hydraulic oil had been
deposited on the m ne bottoma short time prior to the
i ssuance of the order of w thdrawal.

MR, CALLAHAN:  Your Honor, if | may add to that. There
was a breakdown of a piece of equipnment at that precise
poi nt and that's what had happened. It |ost sone
hydraulic oil due to the breakdown.

JUDGE COOK: Al right. So considering all these
facts, M. O Donnell, you feel that a penalty of
forty-five hundred dollars is proper in this case?

MR, O DONNELL: | do, Your Honor

12-14).

had
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O der No. 7-0045 (2 HRB), February 1, 1977, 30 CFR 75. 400

Proposed assessnent: $8,000. Proposed settlenment: $5, 000.

O significant consideration to a settlenment, are the
foll owi ng statements by counsel

MR, O DONNELL: This would be the sane day, February 1,
1977. And at this tine Inspector Baker observed | oose
coal and coal dust ranging in the depths indicated in
this Order of Wthdrawal -- and he is here in the
hearing roomtoday, | mght add, prepared to testify --
and the gravity woul d be | essened because of the |ack
of production in the mne. However, there were mners
in the mne at that tine.

(Tr. 305).

* * *x k% * *x *

MR, O DONNELL: It is often the Solicitor's primary
position in entering into this settlenment that the

ei ght thousand doll ars proposed by the office of
assessnents is excessive, and we have agreed to accept
five thousand dollars as the proposed assessnent for

t hi s.

We do consider it to be a serious violation, but we do
feel that the fact the mne was not producing is

i nportant. And we recogni ze that there was, froma
negl i gence point of view, a problem They had these

pi pes and the nmen were working on them and they had
this excessively cold weather. | believe the testinony
was it was way, way below zero on this day. In fact,
colder than | realized West Virginia got. And this, of
course, caused them a problemas to manpower and on the
whol e, for these reasons, we feel five thousand dollars
woul d be a reasonabl e settlenent.

JUDGE COOK:  All right.

M. Call ahan, what is your position?

MR, CALLAHAN:  Your Honor, we have discussed this

t horoughly with the Solicitor, and we have cone to the
agreenment that that would be a fair and acceptabl e
settlenent for this violation.

JUDGE COCK: Very wel | .

(Tr. 307-308).
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O der No. 7-0209 (1 FLD), March 7, 1977, 30 CFR 75.400

Proposed assessnent: $5,000. Proposed settlenment: $3,000.

O significant consideration to a settlenment, are the
foll owi ng statements by counsel

MR, O DONNELL: Now, concerning this alleged violation
t he assessnment office suggested a civil penalty of five
t housand dollars for it.

Pittston would show that it does a section cleanup on a
regul ar basis, the | oose coal being pushed into the
face area and | oaded out on cycle. |If the face areas
are not permanently supported with roof bolts, the

cl eanup cannot be done until the areas are supported.
And that is their position in this case, that they had
done all that they could until the roof was supported.
It will be M. Dickerson's position they did not need
to push it into the face. They could have cl eaned it
up without doing that. Pittston has offered a suggested
penalty of three thousand dollars for that in |lieu of
the five thousand doll ars suggested by the assessnent

of fice.
Qur primary position -- when | say our, | nean the
Ofice of the Solicitor -- is that three thousand

dollars is a reasonable penalty for that considering
the quantity of coal involved and the fact that there
was no, what we would consider to be a serious
violation. And we feel, as we say, the chief
difference | believe in the testi nobny between Pittston
and oursel ves would be in the manner of cleanup there;
did they have to push it into the face or could they
clean it up previously.

(Tr. 311).

* * *x k% * *x *

JUDGE COOK:  Al'l right. Now, M. Callahan, did you
have anything else to offer, or do you have anything to
say concerning this proposed settl enent?

MR, CALLAHAN. No, Your Honor, | have nothing further
| believe the record is fairly conplete on this matter

JUDGE COOK: What is your position as to the
settl enent?
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MR CALLAHAN: As | stated, with both settlenents, Your Honor, we
believe the Solicitor and | have arrived at a fair and reasonabl e
settl enent.

We both agree the original proposed penalties were
excessive due to the nature of the violation and that,
al t hough there may be conflict as to whether the
violation occurred and as to the seriousness of the
viol ation, given the amobunt we have agreed upon, we
believe it is a fair and reasonabl e settl enent.

(Tr. 316).

This information set forth in the record, along with the
informati on provided as to the statutory criteria contained in
section 110 of the 1977 Act, has provided a full disclosure of
the nature of the settlenents and the basis for the origina
determ nations. Thus, the parties have conplied with the intent
of the law that settlenents be a matter of public record.

In view of the reasons given above by counsel for the
proposed settlenents, and in view of the disclosure as to the
el ements constituting the foundation for the statutory criteria,
it appears that a disposition approving the settlements will
adequately protect the public interest.

ORDER

Accordingly, IT 1S ORDERED that the settlenent, as outlined
in Part XIl of this decision, be, and hereby is, APPROVED

I T 1S FURTHER ORDERED t hat Respondent pay the penalties
assessed in the amount of $22,600, within 30 days of the date of
this decision, which figure represents the sune of the
agreed-upon penalty of $17,000 assessed pursuant to the
settl ement agreenent, and the $5, 600 penalty assessed in the
contested portion of this proceeding.

IT 1S FURTHER ORDERED that the petition herein is D SM SSED
as it relates to an alleged violation of 30 CFR 75.200, Order No.
7-0140 (1 HRB), February 15, 1977.

John F. Cook

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. On February 26, 1979, the Respondent filed a posthearing

brief as to the violations alleged in Order Nos. 7-0041 (1 SEV)
and 7-0042 (2 SEV). In its posthearing brief, the Respondent
phrases the issue in this civil penalty proceeding as: whether
the issuance of the orders of w thdrawal was valid.
Specifically, the Respondent contends that the orders are invalid
in that the violations were not caused by an "unwarrantabl e
failure" to conply with the mandatory safety standard enbodied in
30 CFR 75.1100-3, as required by section 104(c)(1l) of the Federa



Coal M ne Health and Safety Act of 1969 (1969 Coal Act). An
order issued under section 104(c)(2) of the 1969 Act nust be
based on the criteria set forth in section 104(c)(1) of the 1969
Act .

However, the decisions of the Interior Board of M ne
Qperations Appeals establish that the propriety of the issuance
of a withdrawal order is not an issue in a civil penalty
proceedi ng. Jewell Ridge Coal Corp., 3 IBMA 376, 81 |.D. 624,
1974- 1975 OSHD par. 18,901 (1974); Coal Processing Corporation, 2
| BVA 336, 342 80 |.D. 748, 1973-1974 OSHD par. 17,978 (1973)
Eastern Associated Coal Corp., 1 IBVA 233, 236, 79 |.D. 723,
1972- 1973 OSHD par. 15,388 (1972). However, evidence bearing
upon whet her the violation was caused by an "unwarrant abl e
failure" to conply with the mandatory safety standard is al so
material to the negligence i ssue which nust be addressed in a
civil penalty proceeding. See Zeigler Coal Conpany, 7 |BMA 280,
84.1.D. 127, 1977-1978 OSHD par. 21,676 (1977)

~FOOTNOTE_TWOD

2. 30 CFR 75.1100-3 states in pertinent part: "All
firefighting equi pment shall be maintained in usable and
operative condition."

~FOOTNOTE_THREE
3. 30 CFR 75. 200 states:

"Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control system of
each coal mne and the neans and neasures to acconplish such
system The roof and ribs of all active underground roadways,
travel ways, and working places shall be supported or otherw se
control |l ed adequately to protect persons fromfalls of the roof
or ribs. A roof control plan and revisions thereof suitable to
the roof conditions and m ning system of each coal m ne and
approved by the Secretary shall be adopted and set out in printed
formon or before May 29, 1970. The plan shall show the type of
support and spaci ng approved by the Secretary. Such plan shal
be reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof or ribs or
i nadequacy of support of roof or ribs. No person shall proceed
beyond the | ast permanent support unless adequate tenporary
support is provided or unless such tenporary support is not
requi red under the approved roof control plan and the absence of
such support will not pose a hazard to the mners. A copy of the
pl an shall be furnished to the Secretary or his authorized
representative and shall be available to the mners and their
representatives.”

~FOOTNOTE_FQOUR

4. Safety Precaution No. 10 of the approved roof control plan
(Exh. M 13 at p. 8), states: "All posts shall be installed tight
and on solid footing and not nore than two wooden wedges shall be
used to install a post." (Enphasis added.)

~FOOTNOTE_FI VE
5. Section 7(d) of the Administrative Procedure Act, 5 U S.C



0556(d), states, in pertinent part: "A sanction may not b

i nposed or rule or order issued except on consideration of the
whol e record or those parts thereof cited by a party and
supported by and in accordance with reliable, probative, and
substantial evidence."

According to the Board, a wi thdrawal order issued or
penalty assessed is a governnental action inposing a sanction of
a kind contenpl ated by the above-quoted | anguage. The Board
i nterpreted the above-quoted | anguage as requiring MSHA to
establish a prima facie case in a proceeding involving a
wi t hdrawal order or a violation of a mandatory health or safety
standard for which a civil penalty is sought to be assessed.
Zei gl er Coal Company, 4 |BMA 88, 99-100, 82 |.D. 111, 1974-1975
OSHD par. 19,478 (1975), reaffirmed on reconsideration, 4 |BNVA
139, 82 |.D. 221, 1974-1975 OSHD par. 19,638 (1975)

The Board noted that the duty of establishing a prim
facie case is not the sane as bearing the burden of proof.
Zei gl er Coal Company, 4 |IBMA 88, 100, 82 |.D. 111, 1974-1975 OSHD
par. 19,478 (1975), reaffirmed on reconsideration, 4 |BVA 139, 82
|.D. 221, 1974-1975 OSHD par. 19,638 (1975). Burden of proof is
governed by Rule 48 of the Interim Procedural Rules, 29 CFR
2700. 48, which states:

"I'n proceedi ngs brought under these rules, the
applicant, petitioner or other party initiating the proceedings
shal | have the burden of proving his case by a preponderance of
the evidence: Provided, That, whenever the violation of a
mandatory health or safety standard is at issue, the Secretary
shal | have the burden of proving the violation by a preponderance
of the evidence."

~FOOTNOTE_SI X

6. The testinony of both Inspector Baker and M. Skaggs
reveal sharp differences as to the width of the cut in the
i nadequat el y supported area. M. Skaggs' statenment that the cut
was 10-1/2 feet wide is based on his assertion that he nade only
one run (Tr. 155). The continuous mner, a 120-L Jeffrey, makes a
10-1/2-foot cut (tr. 154).

I nspect or Baker testified that the entry could not have
been a single run in width, instead characterizing it as two runs
inwdth (Tr. 137, 146-147). At one point, he stated that he did
not know the width of the cut (Tr. 137), and that he did not
measure the width of the cut (Tr. 142). However, he approxi nated
its width as 18 to 20 feet at one point in his testinony (Tr.
142), while at another point, he admitted that the width could
have neasured 15 feet (Tr. 146).

In this instance of conflict in the testinony, I
conclude that the testinmony of the Respondent's witness is nore
credible and entitled to acceptance. This conclusion is
warranted for two reasons: First, the inspector neither neasured
the width of the cut nor affirmatively ascertained that nore than
one run had been nade. Secondly, M. Skaggs had an objective
reference point for his statement, i.e., that one run had been



made and that the m ner nade a 10-1/2-foot cut on each run

~FOOTNOTE_SEVEN

7. The use of the term"citation” in Ad Ben can be
m sl eading. dd Ben was deci ded under the Federal Coal M ne
Heal th and Safety Act of 1969. The term"citation" had no
specific neaning, as the 1969 Act referred to "notices" and
"orders." However, under section 104 of the Federal Mne Safety
and Health Act of 1977, the term"citation"” is used to describe
what had been referred to previously as a "notice."



