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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 78-525-P
PETI TI CENR A. O No. 42-00121-02042vVv
V. Deer Creek M ne

AMERI CAN COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Janes H Barkley and Phyllis K Caldwell, Trial
Attorneys, Regional Ofice of the Solicitor
Departnment of Labor, for Petitioner
Patrick Garver and Janes B. Lee, Parsons, Behle
& Latiner, Salt Lake Gty, Utah, for Respondent

Before: Judge Littlefield
I ntroduction

This is a proceeding for assessnment of a civil penalty
agai nst the Respondent and is governed by section 110(a) of the
Federal M ne Safety and Health Act of 1977 (1977 Act), P.L. 95-164
(Novenber 9, 1977), and section 109(a)(1l) of the Federal Coal M ne
Heal th and Safety Act of 1969 (1969 Act), P.L. 91-173 (Decenber 30,
1969). Section 110(a) provides as foll ows:

The operator of a coal or other mine in which a

vi ol ation occurs of a mandatory health or safety
standard or who viol ates any ot her provision of

this Act, shall be assessed a civil penalty by the
Secretary which penalty shall not be nmore than $10, 000
for each such violation. Each occurrence of a
violation of a mandatory health or safety standard

may consititute a separate of fense.

Section 109(a) (1) provides as foll ows:

The operator of a coal mne in which a violation occurs
of a mandatory health or safety standard or who
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vi ol ates any other provision of this Act, except the
provisions of title 4, shall be assessed a civil
penalty by the Secretary under paragraph (3) of this
subsecti on which penalty shall not be nobre than $10, 000
for each such violation. Each occurrence of a violation
of a mandatory health or safety standard nmay constitute
a separate offense. In determning the anount of the
penalty, the Secretary shall consider the operator's
hi story of previous violations, the appropriateness of
such penalty to the size of the business of the operator
charged, whether the operator was negligent, the effect on
the operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of the
operator charged in attenpting to achieve rapid conpliance
after notification of a violation.

Petition

On August 2, 1978, the M ne Safety and Heal th Adm ni stration
(MSHA) , (FOOTNOTE 1) through its attorney, filed petitions for assessment
of civil penalties charging 2 violations of the Act.

Response

On August 17, 1978, Respondent filed a detail ed answer
denying the allegations and requesting hearing thereon

Tri bunal
Hearings were held in Salt Lake City, Uah, on April 11
1979. Both Petitioner and Respondent were represented by counse
(Tr. 3). Posthearing briefs were subnmitted by both counsel.(FOOINOTE 2)
| ssues Presented
1. \Whether the conditions observed in Respondent's Deer
Creek M ne on August 31, 1977, and Cctober 27, 1977, constituted violations of
30 CFR 75. 200

2. Assuming a violation of 30 CFR 75.200 is established in
either or both notices, what is the appropriate penalty to be inposed?
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Di scussi on

A. 1 LJG August 31, 1979

The first notice charges a violation of the roof control
plan in that:

The approved roof control plan was not being conplied

with in the right entry in the 4 East Section in that

tenmporary supports were not installed to within 5 feet
of the face to provide protection to the m ners naking
required tests. The roof bolting machi ne was present

in the working place and roof bolting had been

per f or med.

The roof control plan is incorporated as a nmandatory
standard t hrough 30 CFR 75. 200 whi ch provi des:

Each operator shall undertake to carry out on a

continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of all active
under ground roadways, travelways, and working pl aces shal
be supported or otherw se controll ed adequately to

protect persons fromfalls of the roof or ribs. A roof
control plan and revisions thereof suitable to the roof
conditions and m ning system of each coal mne and approved
by the Secretary shall be adopted and set out in printed
formon or before May 29, 1970. The plan shall show the
type of support and spaci ng approved by the Secretary.
Such plan shall be reviewed periodically, at |east every 6
nmont hs by the Secretary, taking to into consideration any
falls of roof or ribs or inadequacy of support of roof or
ribs. No person shall proceed beyond the | ast permanent s
upport unl ess adequate tenporary support is provided or

unl ess such tenporary support is not required under

t he approved roof control plan and the absence of such
support will not pose a hazard to the mners. A copy

of the plan shall be furnished to the Secretary or his

aut hori zed representati ve and shall be available to the
mners and their representatives.

The rel evant portion of the plan is Exhibit D (Govt. Exh. G 1; Brief
of MSHA at 1). The thrust of Petitioner's argunment is that a man nust
have entered i nby permanent support to nake required methane tests
(Brief of MBHA at 2-3). MSHA has no eyew tnesses who testified that
anyone went inby support. Instead MSHA draws an inference that because
nmet hane testing is required, before electrical equipnent is energized,
that the tester nust have entered inby permanent support to nmake the test.
(Brief of MSHA at 3).
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The provision which MSHA believed required testing in an area
t hat was unsupported is 30 CFR 75.307-1 which states:

Met hane exami nation at face. An exam nation for

nmet hane shall be made at the face of each working place
during each shift and imedi ately prior to the entry of
such el ectrical equipnent into any working pl ace.

Until Decenber 31, 1970, a permissible flanme safety

| anp may be used to nake tests for methane required by
the regulations in this part. On and after Decenber 31
1970, a nethane detector approved by the Secretary shal
be used for such tests and a permssible flanme safety

| anp may be used as a supplenentary testing device.

Respondent introduced Respondent's exhibit No. 3 a policy
directive received by the Price Ofice of MESA on Decenber 10, 1976, and
recei ved by the Respondent on Cctober 7, 1974 (Tr. 151-152). There was no
evi dence that such directive was not in force at the mne. The
directive provides:

Tests for nmethane in working places shall be nade as
near the face as possible, but w thout exposing the

exam ner beyond permanent roof support or tenporary

roof support that was set for another purpose.

If it is determned that the potential for face
ignitions or explosions in a mne require that such
tests be nade closer to the face than described above,
the gas testing procedure will be described in the approved
ventilation plan, and the roof control plan will provide
for special support to protect the exam ner. [Enphasis
supplied.]

(Respondent's Exh. 3).

As the directive states that the nethane tester is not
required to go inby support, no inference will be drawn that he did go
i nby support. Therefore, MSHA nust show that what woul d appear to a
reasonabl e tester to be supported roof was in fact unsupported roof.

The question, in effect, is whether the hydraulic system of
support is or was approved by MSHA (Brief of Respondent 8-10). The initial
guestion is what type of approval was given the Lee-Norse bolter (see
Brief of Respondent at 12). The issue with reference to this approval
assuned by Petitioner, is whether each individual roof bolter, ATS,
(Aut omat ed Tenporary Support System) mnust be approved for the purposes
of being used for tenporary roof support and/or whether it nust show
such approval on an attached plate. (Brief of Respondent at 12-15).

MSHA asserts that the machi ne was not approved (Brief of
Petitioner 3-4). Inits brief MSHA quotes M. Wnder, the fornmer
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i nspector supervisor, as saying that he would not question as

policy a requirement that a plate or |abel had to be attached to the
machi ne (Tr. 120). However, he specifically stated that it was not
necessary on this machine (Tr. 121).

MSHA' s brief argues the wong point. The question is not
whet her MSHA had a policy of requiring stanps or plates marking ATS
approval. The issue is whether the roof control plan, approved by NSHA
requi red such individual plated approvals. See 30 CFR 75.200-7 through
75.200- 14 (Brief of Respondent at 3-14). The answer to this question
is specifically contained in letter of Septenmber 12, 1975. It states
in relevant part:

W al so request perm ssion to change our procedure of
installing tenporary supports before the roof bolt cycle
is started, and to include the hydraulic safety boons of
the bolters as a neans of tenporary support.

It is understood that if the hydraulic boomis not used
that a tinber or jack would have to be installed. Your
assistant in the approval of this supplenent is greatly
appr eci at ed.

(Respondent Exh. No. 1).

On January 9, 1976, after a period of review which ran 4
nmont hs, MSHA approved the requested change in the following letter:

Dear M. Crawford:

Your requests to change the procedure of installing
tenporary supports and to install resin bolts have
been revi ewed and are approved. Both procedures
are appended to the approved roof control plan for
the m ne. [Enphasis added.]

(Respondent's Exh. No. 2).

If MSHA had wi shed to require Respondent to get approval for
each machine, it had only to tell Respondent in the above letter

The above di scussion of hydraulic safety boonms makes no
mention of individual machi ne approval. As MSHA specifically approved the
proposed change (Respondent's Exh. No. 2), and as it could only be
i npl enented by using a bolter machine, and as there was no reference to
pl ate approval, it can not be concluded that such a plate was necessary.
In fact the opposite analysis is requisite. As the only way the hydraulic
tenmporary support system could be inplenmented was by using a machine,
and as no machi ne has been denonstrated as approved pursuant to the NMSHA
theory of ATS plates on individual bolters (but see, Tr. 71-72), the
District Manager, M. Barton, would have been in
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the ridicul ous position of approving a nullity. Therefore, as of

January 9, 1976, the bolter systemwas generally approved. As MSHA has not
shown any other policy decision nade subsequent to that date to have been
conmmuni cated to Respondent and made a part of its roof control plan, the
policy directives within MSHA can not be nmade bi nding on the operator.

Thus the presence or absence of a MSHA policy of individual bolter approval
is not relevant.

MSHA' s argunent that the bolters needed to be approved as
stated in Government Exhibit G2 is of little nmomment. On its face the
exhibit is merely on internal nenorandum between M. Wnder and the District
Manager. It is not part of the roof control plan and it does not even
appear to have been transnmitted to Respondent (CGovt. Exh. G 2; But see
Brief of MSHA at 3-4). Thus it is not binding. Further, the approval
letter of January 9, 1976 (Respondent's Exh. No. 3), can easily be viewed
as over-ruling an internal objection of M. Wnder. Finally, the exhibit
does not specify the type of approval envisioned (Govt. Exh. G 2).
Therefore, even if the letter were viewed as nodifying the approval, a
view which | specifically reject, MSHA has still not denonstrated a
requi renent of placing the plates on the bolter

As there is no evidence that the nethane tester advanced
beyond the area supported by the hydraulic systemof tenporary support (See
supra), and as that system was approved MESA (see Respondent's Exh. No. 3),
concl ude that MSHA has failed to denonstrate a violation of the roof control
pl an on August 31, 1977. Therefore, that part of the petition regarding 1
LJG August 31, 1977, is hereby DI SM SSED

B. 6 JODL, Cctober 27, 1977

The 104(c)(1) notice herein at issue, alleges a violation of
30 CFR 75.200 in that:

The approved roof control plan was not being conplied

within the 4th East section in the belt and track entry fromthe
feeder breaker into the face in that, approximately 13 ti nber
were m ssing at spot locations on the right side of the entry
looking in the direction of the face. The entry w dth averaged
approxi mately 24 feet. There were 2 tinbers out between
crosscut No. 12 and 13, and there were 5 tinbers out between
crosscut No. 13 and No. 14, 4 tinbers out between

crosscut No. 14 and No. 15, and 2 tinbers out between

crosscut No. 15 and the face. The approved roof control plan
calls for tinbers to be set 4 foot fromthe rib and on 5 foot
centers in a conbination belt and track entry that has a 24
feet entry width in order to bring the entry width into the
recomended 20 foot wi dth roadway. (Govt. Exh. G 3).
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Initially respondent argues that the roof control plan (CGovt.
Exh. G 1) is not in evidence. (See Brief of Respondent note at 10-11).(FOOTNOTE
3)
As the above alleged violations are charged in a single petition
Respondent's argunment is without nerit and rejected.

The issue presented i s whet her Respondent conplied with the
roof control plan, not whether a safer system m ght arguably exist.
Respondent' s argunent, that the roof control plan does not l|logically
requi re repl acenent of knocked out support, (Brief of Respondent at 13)
is not supported. Under Respondent's theory, there would be no way that
the m ne could be inspected to determ ne whether the plan had been conplied
with. Further, under Respondent’'s theory, a roof control plan would never
constitute a standard by which control of the roof could be eval uated.
It is rejected. Therefore, if the plan required tinbers, and such were
not mai ntained, a violation is established.

For purposes of conpliance with the roof control plan, the
nost inmportant factor is whether the entry was cut 24 feet or 20 feet wi de.
It is conceded by Respondent's witness M. Johnson that the area may
have neasured 24 feet (Tr. 230). However, such width is asserted to have
been the result of permssible sloughage (Tr. 230; Brief of Respondent at 12)

There is testinony as to the width of an entry being cut 24 feet,
found in the follow ng coll oquy:

BY MS. CALDWELL:

Q M. Lenmon, with regard to the cut that we are
referring to in the August 31 notice, how wi de was that cut?

A.  The cut was 24 feet wide, and | neasured the cuts

fromthe bit marks in the top, and it was not rib sloughage.
Your Honor, the measurenment fromthe bit nmarks on the left rib
inthe top to the bit marks on the right side was 24 feet w de,
and | nmeasured this entry in four places up to the place that
was cut 20 feet wide, which was inby the |ast open cross-cut
inthe face of this entry. That's where they starting narrow ng
this entry down to, and this had been heave [sic] sloughed to
24 feet wide. (Tr. 242).

(See Brief of MSHA at 6).
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In a letter dated June 20, 1979, counsel for MSHA states that she
m sspoke herself by referring to the August 31, 1977, notice, in the above
quot ed col | oquy. (FOOTNOTE 4)

MSHA counsel refers to a letter of May 30, 1979, witten by
counsel for Respondent, which pointed out that no "cut to cut" reference was
made on the page cited in her brief. There in counsel for MSHA attacks
counsel for Respondent, for a failure to have "%(3)5C understood the intent
of that testinmony." As counsel for MSHA failed to cite the proper
transcript page, Tr. 167 vs. Tr. 242, it is not surprising that counse
for Respondent did not understand the intent of the testinony.

As this testinony is the only cited testinony on the issue
of a measured "bit mark to bit mark” wi dth, the issue of whether it applies
to the August 31 or October 27 notice must be resol ved.

Supporting a determ nation that it applies to the August 31
notice, are the facts, that: (1) MSHA counsel refers to the August 31
notice in the question (Tr. 242); and that (2) there followed, in order, a
general evidential summary for both notices (Tr. 242-et seq.).

Supporting the conclusion that it applied to the Cctober 27
notice are the facts that (1) the August 31, notice did not involve entry
width directly; (2) the testinony canme at the end of the testinonial
evi dence on the Cctober 27 notice and (3) the witness referred to a
specific narrowi ng down of entry width inby the neasured area.
I conclude that the above-referenced testinony referred to the Cctober
27 noti ce.

Ther ef ore, Respondent needed to neet the requirenents of
Exhibits G figures 1-3, not nmerely the requirenent of Exhibit B (CGovt. Exh.
G1).

The unrebutted evidence establishes that tinbers which
shoul d have been in place pursuant to Exhibit G were not in place (Tr.
163, 195). It follows that Respondent violated the roof control plan and
30 CFR 75.200 (see, supra). That part of the petition pertaining to notice
6 JODL, Cctober 27, 1977, and asserting a violation is hereby
uphel d. (FOOTNOTE 5)
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C. Penalty Criteria

Subsection 110(i) provides, in relevant part:

In assessing civil penalties, the Conmm ssion shal

consi der the operator's history of previous violations,

t he appropriateness of such penalty to the size of the
busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and

t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification
of a violation.

The primary criteria issues argued by Respondent are
gravity, negligence, and prior history. (Brief of Respondent at 13-16).

1. Size of Business

Deer Creek m ne produced about 1,205,576 tons annually and
Ameri can Coal Conpany, about 1,521,238 tons annually (Tr. 246). | concl ude
that the conpany is nmediumto |arge

2. Ability to Stay in Business

A penalty will not affect the operators ability to remain in
busi ness (Tr. 246).

3. Good Faith

The operator abated the condition with in about 45 mi nutes
to an hour (Tr. 225). The operator denonstrated exceptional good faith by
unnecessarily shutting down production to renedy the violation (Tr. 223-224).

4. Negligence

Both M. Lenon and M. O Brien stated that the foreman knew
of the problem (Tr. 170; 223-224). However, as the entire theory of
Respondent was that it did not believe that it was required to maintain
the tinbering in the entry (see supra.),and as this argunment appears,
on its face, to be made in good faith, the operator can not be found
to have been negligent.

5. Gavity

The gravity of the violation is reduced by the foll ow ng
factors: extra roof bolts had been installed (Tr. 228) and the entry
averaged 24 feet (Tr. 166-167). The fact that the entry averaged 24
feet indicates that even without tinbering and extra roof bolts the entry
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was very close to neeting the requirenents of the plan as no
significant sloughage appears to have occurred (Govt. Exh. G 1, Exh. B)
The MSHA argunments on significant gravity are unpersuasive (see Brief of
MBHA at 7).

I conclude that the violation was nonserious.

6. History of Prior Violations

The m ne has a substantial history of prior violations
including 10 prior violations of this section. (See Subm ssion of NMSHA
May 7, 1979). This history aggravates the size of the penalty to be assessed.
Fi ndi ngs of fact

Al'l proposed findings of fact not adopted herein are
specifically rejected. Upon consideration of the record as a whole, | find:

1. The Judge has jurisdiction over the subject matter and
the parties in this proceeding;

2. A systemof tenmporary hydraulic support using a
hydraul i c boom was approved pursuant to the roof control plan of the mne
for use prior to August 31, 1977. (Respondent Exh. No. 1 and No. 2);

3. The evidence does not show that nethane testing was done
under unsupported roof (Respondent’'s Exh. No. 3);

4, MSHA failed to establish the fact a violation of 30 CFR
75.200 with respect to Notice No. 1 LJG August 31, 1977

5. A preponderance of the evidence does establish the fact
of a violation of 30 CFR 75.200 with respect to notice No. 6, JODL,
Cct ober 27, 1977,
6. Respondent has a substantial history of previous violations;
7. The mine in mediumto large in size

8. Respondent was not negligent;

9. A penalty will not affect Respondent's ability to
continue in business;

10. The violation found was nonseri ous.

11. Respondent exercised exceptional good faith in abating
the condition.
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Concl usi ons of Law

Al'l proposed conclusions of |aw not adopted herein are
specifically rejected.

1. This case arises under the provisions of section 110(a)
of the 1977 Act and 109(a) (1) of the 1969 Act.

2. Al procedural prerequisites established in the statutes
cited above have been conplied wth.

3. Respondent has violated the provisions of the statute
not ed above.

4. Acivil penalty nmust be assessed in accordance with the
provi sions of the statutes cited above.

Application of Penalty

Assessnment of a penalty in accordance with the criteria
shown in section 110(a) of the Act is mandatory. That section of
the law as well as all the evidence in the record bearing on the
criteria and mitigating circunstances have been considered fully.

Accordi ngly, Respondent is assessed the follow ng penalty:

Noti ce No. Dat e Section Penal ty
6 JODL 10/ 27177 30 CFR 75. 200 $ 250
Tot al $ 250

ORDER

WHEREFORE I T IS ORDERED t hat Respondent pay the above-assessed
civil penalty in the anount of $250 within 30 days fromthe date of
t hi s deci sion.

WHEREFORE I T | S FURTHER ORDERED that Notice No. 1 LJG
August 31, 1977, be and hereby is, DI SM SSED.

Mal colm P. Littlefield
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Statutory successor-in-interest to the M ning Enforcenent
and Safety Adm nistration (MESA).

~FOOTNOTE_TWD

2. The briefs of Petitioner and Respondent are sufficiently
wel | detailed and specific in transcript citation support to preclude the
necessity of a general presentation of evidence here. It should be noted
t hat Respondent actually filed two separate briefs one on each violation.

~FOOTNOTE_THREE



3. As referred at note 2, supra, references here are to brief
of Respondent on Cctober 27, 1977, notice of violation

~FOOTNOTE_FOUR
4. Counsel's above-reference letter also refers to an
"Cctober 31 citation.” No such citation is at issue.

~FOOTNOTE_FI VE

5. As there is no evidence that Respondent filed an
Application for Review, the due process issue is noot. cf. Energy
Fuel s Corp., FMBHRC No. DENV 78-410 (May 1, 1979).



