CCASE:

SCL (MSHA) V. LONE STAR | NDUSTRI ES
DDATE:

19790703

TTEXT:



~809
Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VINC 79-21-PM
PETI TI ONER A. O No. 12-00064- 05001
V. Greencastle Quarry & M1

LONE STAR | NDUSTRI ES, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Ann Rosenthal, Trial Attorney, Ofice of the Solicitor
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Bef ore: Judge Koutras
Statement of the Proceedi ng

This is a civil penalty proceedi ng pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977, initiated by the
petitioner against the respondent on October 18, 1978, through the filing of a
petition for assessment of civil penalty, seeking a civil penalty assessnent
for eight alleged violations of the provisions of mandatory safety standard
30 CFR 56.14-1, set forth in citations issued by Federal coal nine
i nspectors on March 29, 30, and April 6, 1978. Respondent filed an answer
and notice of contest on Novenber 17, 1978, denying the allegations and
requesting a hearing. A hearing was held in Indianapolis, Indiana, on
March 29, 1979, and the parties submitted posthearing proposed findings,
concl usions, and briefs, and the argunments set forth therein have been
considered by ne in the course of this decision.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regulations as alleged in the petition for assessnent
of civil penalty
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filed in this proceeding, and, if so, (2) the appropriate civil

penalty that should be assessed agai nst the respondent for the alleged

vi ol ati ons based upon the criteria set forth in section 110(i) of the Act.
Addi tional issues raised by the parties are identified and di sposed of

in the course of this decision

In determ ning the anmount of a civil penalty assessnent,
section 110(i) of the Act requires consideration of the following criteria:
(1) the operator's history of previous violations, (2) the appropriateness
of such penalty to the size of the business of the operator, (3) whether
the operator was negligent, (4) the effect on the operator's ability to
continue in business, (5) the gravity of the violation, and (6) the
denonstrated good faith of the operator in attenpting to achieve rapid
conpliance after notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, effective March 9, 1978, 30 U S.C. 0801 et seq

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.

Sti pul ations
The parties stipulated to the following (Tr. 4-5):

1. Respondent owns the mine in question and is subject to
the jurisdiction of the Conm ssion

2. Respondent has no prior history of violations, and each
of the violations at issue in this proceeding was abated by the
respondent with a "maxi num anount of good faith."

3. Respondent enpl oys 150 individuals, working three
shifts, 7 days a week. |Its annual productionis 1 mllion tons of raw
mat eri al and 700, 000 pounds of finished materi al

Di scussi on

The petition for assessment of civil penalty filed in this
proceedi ng charges the respondent with eight alleged violations of nmandatory
safety standard 30 CFR 56.14-1, and the violations were noted in the
following citations issued by MSHA inspectors Thurman Wrth and Stanford
Smith during the course of inspections they conducted at the facility
in question on March 29, 30, and April 6, 1978:
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Citation No. 365010

The guard was not adequate on the No. 306 V belt conveyor on
the top floor of the raw bin silos (Exh. G2).

Citation No. 367201

The large return idler pulley on stacker belt conveyor No.
214 in the quarry was not provided with a guard (Exh. G 3).

Citation No. 367203

The first (fromthe head pulley) large return idler pulley
on stacker belt conveyor No. 214 was not provided with a guard (Exh. G 4).

Citation No. 367204

The head pulley on the No. 214 stacker belt conveyor was not
provided with a guard (Exh. G5).

Ctation No. 367205
The first large return idler pulley for the takeup on five
crude material belt conveyor No. 21 to the screen house was not provi ded
with a guard (Exh. G6).
Ctation No. 367206
The first large return idler pulley for the takeup on crude
material belt conveyor No. 305 to the main plant was not provided with a guard
(Exh. G7).
Ctation No. 367207
The first large return idler pulley for the takeup on belt
conveyor No. 215 fromthe surge pile to the inpact crusher was not provided
with a guard (Exh. G38).
Ctation No. 367208

The first large idler pulley on the takeup of the belt
conveyor feeding the raw m |l was not provided with a guard (Exh. G9).

Testinmony and Evi dence Adduced by the Petitioner

MSHA mine inspector Thurman Worth testified that the
facility in question is an open pit stone quarry operation which produces
cenment. He confirmed that he inspected the site on March 29, 1978, and
that he issued Citation No. 365010 citing a violation of section 56.14-1
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on the track-nmounted raw bin conveyor belt because he believed

the head pull ey guard was not extended far enough to protect a person from
getting into the pinch point. The criteria he used to determ ne whether the
guardi ng was adequate was 30 inches, or an armis length, and "if a person
could get their arminto the pinch point, the guard would not be adequate.”
The 30-inch criteria is MSHA policy which has been in effect since he has
been an inspector and at |east since July 1976 (Tr. 8-11).

I nspector Wirth stated that enpl oyees woul d have occasion to
be near the pulley in question, possibly once a day or once a shift while
perform ng mai ntenance on the belt, checking the notor, or greasing the
bearings, and the belt would probably be turned on. |If the belt were not
runni ng, there would be no danger, and it is possible to grease and service
the pulley with the belt turned off. The checking of the bearings, which
requires listening, could not be done with the belt turned off, and a
person woul d be standing near the belt when this was done. |f soneone
were to catch his hand in the pinch point, serious injuries or a fatality
could occur. Also, soneone could catch his clothing or a shovel or grease
gun in the pinch point (Tr. 11-14).

On cross-exam nation, Inspector Wrth testified that he was
acconpani ed on his inspection by M. JimBennett, respondent’'s mai ntenance
coordi nator, and Ms. Viola Cox, the union safety commttee-person. H s
i nspection followed the material through the processing cycle, and he
indicated that the raw material is mned at the quarry, travels through
a primary crusher, then along sone belts to a stockpile and a secondary
crusher, and eventually ends up at the raw m Il which is the building
where the citation in question was issued. The inspection in question
was his first enforcenent inspection, but he had visited the site earlier
in order to acquaint hinself with the operation and that was a casua
visit. However, he would have taken action at that tinme had he observed
any safety hazards. The plant had been previously inspected by the Bureau of
M nes (Tr. 15-21).

The belt conveyor in question is not stationary and is
designed to be noved fromplace to place over a track, and to discharge the
materials into various silos. A guard was installed on the conveyor belt in
guestion at the time he observed it. M. Wrth identified Exhibit R 1 as a
phot ograph of the belt tail pulley, and Exhibit R 2 as the head pulley.
He could not recall whether there was a guardrail at the location in
guestion on the day of the citation shown in Exhibit R 2, and as to the
hal f-round cover guard depicted in Exhibit R 1, he indicated that it
was installed after the citation issued in order to abate the violation
and he considers it to be fully adequate. He did not believe that there
was any way a person could reach in and under that guard to get to the
pi nch point unless he did it deliberately. He could not state
with any certainty whether another inspector would at sone future
time again cite the
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respondent for a guarding violation. However, he would not cite
anot her violation as long as the guard is in place (Tr. 22-31).

Wth regard to the "30-inch" criteria, Inspector Wrth
stated that he followed MSHA policy which is in the formof "nenos sent from
Washi ngt on” which are sent to the MSHA offices, but not published in the
Federal Register, and he did not have a copy with him He cited the
vi ol ati on because he believed the pinch point was not adequately guarded.
He believed the respondent shoul d have been aware of the fact that the
guard which was provided at the pulley |ocation was not adequate and that
a better one should have been provided. The | ocation was partially guarded,
but a person could still get into the pinch point accidentally by slipping
on |l oose material on the floor, or while shoveling spillage onto the belt
t he shovel could get caught in the belt and could pull a person into the
pi nch point while the belt was running. The previous guard was
a box-type guard which extended over the belt, but not far out
along the belt so as to prevent a person fromreaching back into the
pulley (Tr. 31-35).

I nspector Wirth identified Exhibit R 3 as copi es of
citations issued on January 25, 1973, citing the sane belt in question
for not having a guard. At the time of his inspection, he did not inquire
as to the circunstances under which guards were provided for the belt
in question (Tr. 41-43).

On redirect exam nation, Inspector Wrth stated that the
handrai|l depicted in the photograph, Exhibit R 2, does not replace the
guard, and someone could accidentally slip on a rainy day and get caught
in the belt pulleys, but that is less likely since the belt in question
is indoors. However, persons could slip on the wal kway. The inadequate
belt guard shoul d have been obvious to anyone with experience working
around belts (Tr. 47-49).

On recross-exam nation, Inspector Wrth stated that in order
to performwrk on the head or tail roller, the guard would have to be taken
of f, but when adjustnents are nade for proper belt tension, the belt is
runni ng. Conpany policy dictates that the belt be | ocked out or turned
of f when mai ntenance is perforned, and the only tinme the belt would be
running is when it is being adjusted. He did not observe anyone working
on the noving belt, but in his experience, workers do not always follow
conmpany policy (Tr. 51-53).

In response to questions fromthe bench, |Inspector Wrth
stated that the square, box-type guards shown on Exhibits R 1 and R 2 were the
guards which were in place at the tinme of the inspection and that the
"hal f - moon" guards were the ones installed to abate the citation. Those
guards are 36 inches long and are bolted to the side of the belt. The
area back under the guards sel dom requires cleaning because the materi al
on the belt dunps directly into a silo or bin, but certain types of
mai nt enance requires that the guard be taken off.
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He defined a "pinch point" as the place where the belt and either

the head or tail pulley neet. The idler rollers could be considered pinch
points, and the ones depicted in Exhibits R1 and R 2 would be pinch points
and accidents do occur there, but it is less likely that anyone coul d be
mutilated or killed by those rollers because they do not have the tension
that the head or tail pulleys have. He conceded that soneone could slip
on the wal kway along an idler pulley and get hurt, but did not know why
the belt at those locations is not required to be guarded (Tr. 54-57).
Section 57.14-3 is an advisory standard and woul d have been a nore
appropriate standard in this case if it were mandatory (Tr. 60).

MSHA i nspector Stanford Smith confirned that he issued
Citation Nos. 367201, 367203, and 367204 (Exhs. G 3, G4, and G5) during his
i nspection of the facility in question and he cited section 56.14-1 because of
the lack of pulley guards on the No. 214 stacker belt conveyor belt. He
descri bed the piece of equipnent in question and indicated that it had a head
and tail pulley and idler pulleys where the belt angle changed. There was a
wal kway al ong the belt in question at the |ocations where he cited the
vi ol ati ons and these | ocations were not guarded at all w th physical guards.
The large return idler pulley citation location had a handrail away from
the head pull ey, but sonmeone could slip or reach into the pinch point.
He identified Exhibit R4 as a diagramof the belt in question and the
specific location is where he issued the citations (Tr. 64-73).

Wth regard to the large return idler pulley citation (No.
367201), Inspector Smith indicated that sonmeone could reach into the pinch
point fromthe wal kway in order to reach an adjustabl e scraper |ocated on
the bottomof the belt and that they would do so when attenpting to adjust the
belt. The purpose of requiring a guard is to rem nd people to shut the belt
down before attenpting any adjustnents, and by having a guard there, the belt
woul d be shut down before the guard is renmoved to nmake adjustments to the
scraper. |In addition, the pinch point was cl ose enough to soneone's foot or
Il eg and could possibly injure themif they slipped. Al though persons generally
use wal kways to travel around the plant, he observed no one using the wal kways
in question on the day the citation issued. The operator should have known
t hat someone wal ki ng al ong the wal kway could slip on grease, rock, or a wet
wal kway and shoul d have known that the pulley was unguarded as it was readily
apparent (Tr. 74-80).

Regarding the first large return idler pulley citation (No.
367203), Inspector Smith indicated that it has greater tension than the
other idler pulleys because it is at a point where the belt changes
direction. He recalled a scraper at that |ocation and the purpose of the
guard requirement would be the sane as the other scraper at the second
large return idler pulley. The gravity of any injury would be the sane
and the operator should have known of the requirenments for guarding (Tr. 81).
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Wth regard to the head pulley citation (No. 367204), |nspector
Smith stated that persons would basically be perform ng the sane type of work
around that |ocation as that described by Inspector Worth with respect to the
earlier head pulley belt citation, but he could not recall whether the pulley
in this case had any grease fittings. He indicated that MSHA is very strict
about guardi ng head pull eys unless they are "guarded by position,” that is, no
one coul d contact a pinch point even by |eaning over. Head pull eys involve
| arge areas in contact with a pulley which has tension applied, and they
constitute dangerous pinch points, and there are greater chances for
fatalities at those | ocations. The operator should have been aware of the
guardi ng requi rement and the hazard involved (Tr. 81-84).

Inspector Smith testified that Gtation Nos. 367205, 367206,
367207, and 367208 (Exhs. G 6 through G9) deal with four different belts,
but that the situation at each of the locations cited was essentially the sanme
and invol ved the use of adjustable scrapers. The belts were of the genera
configuration of that which involved Citation No. 367201 (Exh. R-4), and the
danger presented in not guarding those belts was the fact that someone coul d
slip while naking adjustnents or attenpting to knock material off the scraper
on the bottom part of the belt and could get caught in the pinch point.
Al though in this case he observed no one attenpting to nake adjustnents
while the belt was running, in his experience, people have attenpted
adjustments without turning off the belt and that is why guards are required.
The four citations were simlar, and Ctation No. 367208, being issued a
week | ater, should have alerted the operator that a guard was required
(Tr. 84-88).

On cross-exam nation, Inspector Smith identified Exhibit R5
as a flow chart which reasonably represents the transportation of materials
at the plant in question, and the chart depicts the | ocation of the belts
which he cited. Generally, during an inspection, an inspector begins his
i nspection at the quarry and follows the flow of materials along the belts as
depicted in the exhibit. He also identified Exhibit G 6 as a magazi ne
picture of the quarry and the No. 214 belt conveyor and primary crusher
whi ch appear to be sinmlar to what he observed the day of his inspection
The No. 214 belt rises some 70 feet into the air, at a 30-degree angl e,
and the belt has a covered wal kway al ongside of it. The purpose of the
wal kway is to provide access to the belt, rather than a nmeans of travel
around the plant. He indicated that the crusher is a funnel-like affair,
installed underground for a distance of sonme 60 feet, and trucks back up
to discharge the material into it. There is a tail-piece at the bottom
of the underground crusher, and the belt cones up an incline to the
surface. He believed those belts were guarded as required (Tr. 89-102).

Wth regard to Gitation No. 367201, Inspector Snith
testified that the second large return idler pulley was | ocated at a point
wher e
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a short stairway was installed to reach it, and it was above the

wal kway and one would have to clinb stairs or a ladder to reach it. The
primary purpose for this access stairway is to perform maintenance, and he
identified a photograph of the stairway and | ocation in question (Exhibit
R-7), and the screen depicted in the photograph was installed to abate the
citation. He identified the pinch point as being in the upper righthand
corner of the photograph, partially behind the girder, and the angle iron
shown was there before the guard was installed. He could not recall seeing
anyone on the stairway, and he was aware of the fact that 90 percent of the
onpani es have a policy requiring that the belts be | ocked out before any
work is performed on them and he recall ed seeing sone safety signs posted
inthis regard (Tr. 102-107).

Inspector Smith identified a photograph, Exhibit R-8, as the
| ocation where he cited Citation Nos. 367203 and 367204, and the screens
shown were installed to abate the citations. The screen at the bottom
covers the first large return idler pulley, and the one on the bottom
covers the head pulley. The stop cord is shown in the picture and is
used in an energency to stop the belt. |If the cord were adjusted properly,
the belt would stop if soneone fell on the cord. He indicated that MSHA
guardi ng policy has been generally upgraded since 1971 in terns of acceptance
of acceptable guards in an effort to cut down on injuries and fatalities
(Tr. 108-112). 1In explaining why on previous inspections at the plant
citations were not issued for the guarding situations, |Inspector Smth
expl ai ned that inspectors were accepting barriers around wal kways t hat
provi ded access strictly for the belt, but this practice stopped because
the barriers would be down and peopl e stopped using them Al though there is
a standard covering belt |ock-outs, there have been too nmany cases where
t hey have not been utilized (Tr. 129-130). Inspector Smith identified
Exhi bit Nos. R 9, R 10, R 11, and R 12, as photographs of the |ocations
where he issued Citation Nos. 367205 t hrough 367208 (Tr. 135-139).

In response to questions fromthe bench, Inspector Smith
testified that anyone wal ki ng al ong the wal kway in the areas shown in Exhibit
Nos. R-9 through R-12 could possibly cone into contact with the pulley devices,
i f
he slipped, intentionally attenpted to knock material off the belt bottom or
tried to perform maintenance, and in each case, the belt would have to be
runni ng before an injury would be incurred. This is true even in those
i nstances where handrails are installed because if someone slipped, they could
m ss the handrail. This would be true for Gitation No. 367205 (Exh. R-9),
but in Gtation Nos. 367203 and 367204, a person woul d al nost have to
lean in while perform ng mai ntenance before he would slip in, and his purpose
in issuing these citations was to prevent these events from happening. He
was not concerned with pulleys which have only a m nimum contact with the
belt, and for idler rollers which have only mnimal belt contacts, handrails
and stop cords are acceptable as fulfilling the guarding requirenents (Tr.
139- 144).



~817
Testinmony and Evi dence Adduced by the Respondent

Charl es D. Coppi nger, respondent's regional operations
manager, testified that he was plant manager at the Greencastle Plant at
the tine the inspection in question was conducted (Tr. 148). The pl ant
was built sonetine between 1966 and 1968, and operations began there in
1969 (Tr. 151). The plant is a cenent operation |ocated at the primary
raw material site. Approximately 16 people work in the quarry, and this
represents 10 percent of the total plant workforce (Tr. 152). He
indicated that the last lost tine accident at the plant was in 1975, and
he identified Exhibit R-14 as the Mddel 22 Safe Wrking Practices foll owed
by cenent plants, including the Greencastle Plant, and included
therein is a requirement for |ocking out the equipnent when
mai nt enance is perfornmed, and these practices are posted throughout the mne
The plant is totally automated and operated by one individual in a central
control roomby a conputer. The plant has union and nonuni on safety prograns,
enpl oyees have safety representatives, and unsafe conditions can be brought up
at any tine. The United Cenent, Linme and Gypsum Workers Internationa
represents the wage-roll enployees and has always made it a practice to bring
safety problenms to nanagenent's attention, and the conditions are al ways
corrected. OSHA al so inspects the plant, and every piece of equi pnent where
persons mght contact it have been guarded, even before the present MSHA
requi renents. Every belt conveyor in the plant has a pull cord, and sone
have wal kways on both sides which the conpany installed at great expense
because the union believed the belts could be maintained better. He conceded
that the plant was cited for guarding violations after 1971, and that they
were installed as required by MESA, and rarely did the abatenent go for
nore than 1 day. The guards which were installed to abate the citations
at issue in this proceeding were fabricated in the plant shop (Tr. 155-165).

M. Coppi nger stated that it has al ways been the intent of
the respondent to conply fully with section 56.14-1, and it is conpany
policy to install a guard anywhere that it is needed, but this would not
i ncl ude areas where a person could come into contact with a belt by sone
extraordinary or deliberate effort, but would include areas where sonebody
could get hurt. Prior to the inspection in question, he did not believe
t hat anyone was in danger along the belts in question, because no one is
on the wal kway except for maintenance purposes. The belts are out of
the way and an elevator is used to get to the top of the raw m x sil os,
and he believed they were in conpliance, and the union never brought the
matter to his attention. The belts and guards which existed on the
equi prent have been that way for the life of the plant, and a few additiona
guards were installed where it was deened necessary by managenent or if
equested by the union (Tr. 165-169).

On cross-exam nation, M. Coppinger testified that he was
aware of the fact that the areas cited were not guarded and he still does
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not believe that guards are needed. As a practical matter, the

only way a person could be injured is to deliberately stick his hand into

the pulleys. The only tine anyone would go al ong the wal kways woul d be while
greasing the idler rollers and not head or tail pulleys, and the belts are
greased about three tines a year. Although maintenance is perfornmed on the
belts, it is always perforned while the belt is shut down. Belts are changed,
but . they are not running when this is done. Scrapers are adjusted with the
belt off, and no areas of the belt requires grease or oil on a daily basis.
Belts which are out of alignnent are adjusted by tapping idler rollers with a
hamrer while the belt is running, but the enployee stands away fromthe

belt while doing this, but he does wal k al ong the wal kway and this chore is
acconpl i shed once in a year or two. He conceded that enployees do not al ways
follow directions (Tr. 170-178).

Don Foxx, quarry foreman, testified that he has worked for
the respondent for 33 years and is famliar with the plant belt system and the
guardi ng requi rements. He acconpani ed the inspectors during the inspections in
guestion, and indicated that at several |ocations along the inspection route,
idler rollers were not guarded except for a pull cord, and the inspectors
rai sed no questions about those |locations. Regarding Gtation No. 367201, he
indicated that it concerned a return roller |located up a stairway
one 15 feet off the ground, with handrails on it. The crusher operator would
have occasion to go up that stairway to nmake sure the belt was runni ng
properly, and if he were to work on the belt, he would not |eave the crusher
operating. He identified the crusher (Exhibit R 7), and prior to the
installation of the screen guard, he had no reason to know that it was required
and
no i nspector has ever told himthat it was (Tr. 188-195). Soneone woul d have
to reach up under the truss to get at the pinch point, and he did not believe
that someone could slip and fall into it, but soneone could intentionally
stick a hand in if they were silly enough to do it. Regarding Exhibit R-8,
Citation Nos. 367203 and 367204, soneone would have to reach in to get at
t he pinch point and woul d al nrost have to stand on his toes to do it.
The belt is about a foot inside of the guards which are installed at the
belt frame. All of the screens were installed by the nmorning or evening
of the day the citations were issued. (Tr. 195-200).

On cross-exam nation, M. Foxx reiterated that with respect
to the No. 214 belt citations (Exhs. R 7 and R-8), a person would have
to go out of his way to accidentally get caught in the rollers and that
one woul d have to deliberately stick his hand into the roller. The belt
woul d be down if it were being worked on. A person would be pinched nore
on a bend pully than on a idler pulley. He is responsible for the No.
214 belt, and he shuts it down when cleaning of the walls is required
during the rainy season, and this has occurred about three tines a year
Mai nt enance nmen woul d have no occasion to be on the wal kways, and no nore
than one man, a greaser, would be on the wal kway (Tr. 200-206).



~819

James M Bennett, plant nmaintenance coordi nator, maintains the
history of all naintenance work. He acconpanied the inspectors during their
i nspections and indicated that the screens depicted in Exhibits R 9 through
R-12 were added subsequent to the inspection, and he did not object to their
installation. However, prior to the inspection, he did not know that guards
were required at those locations. The structural steel bracing and handrailing
depicted in the photographs were present prior to the citations and he believed
they woul d protect a person fromcontacting the pinch points which were
| ater guarded by screening. Regarding the idler pulleys on the Nos. 215 and
305 belts, he indicated they were | ocated bel ow a "knee-high" level in relation
to the catwal ks (Exhs. R-10 and R-11); the handrails were in place and
he believed they woul d prevent soneone fromcomng in contact with the
pul l eys and indicated that it would be al nost inpossible for anyone to get
into the pulleys unless he did it deliberately (Tr. 208-214).

Wth regard to Citation No. 365010 concerning the No. 306
belt conveyor (Exhs. R1 and R-2), M. Bennett indicated that the conveyor is
nmovabl e and that the handrail which is depicted in photograph Exhibit R 1 is
stationary. At the tinme of the inspection, there was an expanded netal guard
whi ch extended sonme 18 to 20 inches out and over the pulley fromthe belt
housi ng, and that was essentially a manufacturer's guard. There was an
additional guard bolted to the belt frame, but it did not cover the top
of the belt. He believed these guards were adequate and did not know that
t he additional guardi ng which the inspector required to be installed was
needed, and he indicated that someone could still reach around the guard
that was installed if they wanted to (Tr. 217-220).

On cross-exam nation, M. Bennett stated that when the first
citations were issued, it did not occur to himto check other plant areas
for guarding problens, and he believed that plant enployees always followthe
22 safety guidelines, and he is not aware of any MSHA publications which
may be sent to the plant (Tr. 216).

Ms. Viola Lady is presently enployed at the plant as a
janitor, but previously worked as a | aborer and truck driver, and her duties
entailed work around the quarry and belt areas. She is a nmenber of the union
and served as safety conmittee person during 1977 and 1978. Safety neetings
are held nonthly and the enpl oyees have no hesitancy in bringing safety matters
to er attention or to the attention of managenent, and managenent has never
been reluctant to correct any safety concerns once it is brought to its
attention, and serious safety matters are taken care of inmmediately. She
acconpani ed the inspectors during their inspections, viewed each of the
areas depicted in the photographic exhibits, and is famliar with the MSHA
safety standard in issue. Prior to the inspection, she did not feel that
there were places in the plant operation that were not guarded
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and she was surprised by the issuance of the citations. She

beli eved the | ocations cited were adequately guarded; no union peopl e ever
suggested that they were not, and she could not readily tell the difference
bet ween the places that were required to be guarded from ot her places.

The conpany has a very good safety attitude and everyone is safety

consci ous, and she did not believe the conpany failed in its responsibility
to the enpl oyees or should have known about the guarding requirenents in
question (Tr. 225-232).

On cross-exam nation, Ms. Lady stated that prior to the
i nspecti on, she had never been on the wal kways. New enpl oyees are instructed
i n equi prent | ock-out procedures and there are tines when enpl oyees do not
follow all conmpany rules. Information concerning accidents are posted on
bull etin boards and enpl oyees are instructed on safe working practices at the
nmont hly safety neetings (Tr. 233-235).

I nspector Wirth was called in rebuttal and testified that
prior to his inspection, the No. 214 belt had been newy installed and
probl ems were encountered in keeping it inline. Two repairnmen were at the
belt [ocation working on the carrier idlers while the belt was running and they
were attenpting to align the belt. The wal kway adjacent to the No.
214 belt goes to the top of the belt and there is a stairway for a person
to wal k back down, and this is true of all the belts in question. 1In his view,
al t hough there is a structural steel franework next to all the wal kways in
front of nost of the roller pulleys, it would not prevent someone from
getting his armor leg through the framework (Tr. 240-243).

In response to questions fromthe bench, |Inspector Wrth
stated mmi ntenance nmay be perforned on the carrier idlers on a running
belt and no guards are required. However, handrails and stop cords are
required in that situation. Perform ng such mai ntenance does present a hazard,
but it is less than the hazard presented at the tail pulley |ocation because
the carrier idlers have no weight on them whereas the tail and head pull eys
have tension at those points. He conceded that a | oaded belt which is running
presents a hazard to soneone perform ng nai ntenance around it, but indicated
that the handrail would afford protection and prevent a man fromfalling
over onto the belt. |In that situation, the only requirenent for guarding is a
handrail or stop cord (Tr. 244-246).

On cross-exam nation, Inspector Wrth stated that the
respondent has a very good attitude regarding safety and that the violations
were not intentional (Tr. 247).

Inspector Smith testified that there was an MSHA policy
change in 1975 concerning barriers along the entire I ength of a belt wal kway
and that the change was internal and was not dissem nated or published in the
Federal Register. The intent was to alert the industry
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to keep their barriers up because accidents were continuing to

occur. He concurred with M. Wrth's testinony concerning the structura
framework and the severity of the injuries which would occur if soneone fel
t hrough the framework (Tr. 249-252).

Fi ndi ngs and Concl usi ons
Fact of Violations

Respondent is charged with eight alleged violations of the
provi sions of 30 CFR 56.14-1, which reads as follows: "Mandatory. GCears;
sprockets; chains; drive, head, tail, and takeup pulleys; flywheels; couplings;
shafts; sawbl ades; fan inlets; and simlar exposed noving machi ne parts
whi ch may be contacted by persons, and which may cause injury to persons,
guarded. "

Citation No. 365010

The inspector issued this citation because he believed the
guard whi ch had been installed did not extend far enough forward to protect a
person fromreaching around to the pinch point. The existing guard had
previously been installed in 1973 after a citation was issued by anot her
i nspector during the course of a previous inspection under the Metal and
Nonmetal Act, and that guard was installed to abate the citation (Exh. R 3).
No one raised any question concerning the sufficiency of the guard until the
i nspecti on conducted by Inspector Worth on March 29, 1978. He believed
t he guard was inadequate and issued Citation No. 365010, and, in so doing,
he relied on the "30-inch or armis length"” MSHA policy which apparently
required inspectors to cite section 56.14-1 if the pinch point at a belt
| ocation was within 30 inches or an armis I ength away fromwhere a person
reaching or falling on or near the belt could sonehow become entangl ed
in that pinch point. Although the existing guard which had been installed
apparently satisfied the prior inspector, it obviously did not satisfy
I nspector Wirth since he believed it was inadequate.

Petitioner argues that the existing guards on the 360 V conveyor feeder
belt were inadequate, both at the head and tail pulley |ocations,
and that the existing guards did not extend far enough fromthe pinch points
to keep a person fromgetting caught. However, the citation sinply
descri bes an i nadequate guard on the belt conveyor and does not specify any
tail or head pulley as such. Respondent's Exhibit Nos. R-1 and R-2 are
pictures of the two pulleys, and the inspector confirmed that one is the
head pulley and the other the tail pulley. However, his testinony is limted
to the head pulley and while one can specul ate that he intended to cite
both pulleys, that fact is not clear fromthe record presented. In any
event, | find that the petitioner is bound by the citation as issued, and
while it is arguable that the citation nay be subject to dism ssal on the
ground of lack of specificity, the parties have not raised that issue.
Consequently, I will limt ny findings to the head pulley.
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Petitioner argues that the 30-inch "armi s | ength" standard
applied by the inspector as the basis for the citation is an "interpretation”
that has been in effect at |east since 1976, although counsel has been unable
to find such interpretation reduced to witing. |If petitioner's counse
cannot find it, | fail to understand how respondent is expected to conply
with it when the evidence establishes that such "interpretation® was never
conmmuni cated to the respondent. | find that respondent cannot be held
account abl e for any nebul ous MSHA interpretative nmenp which i s unconmuni cat ed,
and that respondent conpliance responsibility is limted to section 56.14-1
Thus, the question presented is whether petitioner has established a
vi ol ati on of hat standard by a preponderance of the evidence.

Respondent's defense to the citation is that the head pull ey
was guarded by a box-type guard installed by the manufacturer, as well as an
addi ti onal guard extending 18 to 20 inches further out which had been
installed to abate a previous citation issued by MESA under the Metal and
Nonmetal Act for a violation of the very same standard in issue in this
proceedi ng. In addition, respondent maintains that the pulley was further
guarded by a handrail and pull cord. Petitioner's response to this defense
is the assertion that the fact that a prior inspector "erroneously"
determ ned that the prior guard was adequate does not relieve the respondent
of its responsibility to conply with the standard as "properly" interpreted.
Petitioner's theory in this regard is rejected. | fail to understand how
one can conclude that the prior inspector's judgnent as to the adequacy
of the existing guard was erroneous since he abated the citation and the
respondent relied on that judgnment. 1In mnmy view, such indiscrimnate and
arbitrary enforcenent practices do little to enhance safety and do nuch to
enhance and encourage endless litigation and possible harrassnment of mne
operators who, in good faith, are attenpting to conply with the |aw.

After full consideration of the evidence presented, | find
that the existing guard was adequate and was in full conpliance with the
cited standard. | find further that petitioner has failed to establish that a

person worki ng near or at the head pulley would likely cone into contact with a
pi nch point which is protected by a guardi ng device of the type installed at
the belt location in question. | further find that the inspector's
interpretation and application of the standard in this instance was an
arbitrary application and it is rejected. The citation is VACATED

Ctation Nos. 367201, 367203, 367204

These citations involve two idler pulleys and a head pul | ey
on the No. 214 VM stacker belt conveyor which were not guarded. Exhibit R4
is a diagramof the conveyor device in question; Exhibit R5 is a schematic
"flow chart" indicating the role played by that belt conveyor in the plant
manuf acturing process; and Exhibit R6 is a
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picture of a simlar such conveyor belt. Exhibits R7 and R-8
are phot ographs of the three |l ocations where the violations were cited.

The conveyor belt in question rises some 70 to 100 feet into
the air, at an approxi mate angle of 30 degrees, and it is a covered belt with
an adj acent wal kway. The purpose of the walkway is to provide access to the
belt, rather than a neans of normal and routine travel around the plant, and
if one were to walk to the top of the belt, there would be no place to go but
back down the wal kway or down a stairway.

The unguarded second large return idler pulley at the
| ocation of Gitation No. 367201 was at a point where access could only be
made by means of a short stairway installed for that purpose above the
wal kway in order to perform mai ntenance as required. Inspector Smith was
concerned that soneone could reach into the pinch point fromthe wal kway
while attenpting to adjust a scraper on the belt bottom or one could get
their leg or foot caught in the pinch point if they slipped while on the
wal kway. He stated that the purpose of the guarding requirenent at that
| ocation served as a rem nder for persons to shut the belt down before
attenpting any belt or scraper adjustnments. Wth a guard installed,
the belt would have to be shut down before it was renoved and the
adj ust ment s nade.

The unguarded idler pulleys at the location of G tation Nos.
367203 and 367204 concerned Inspector Smith because he believed soneone
woul d be exposed to the pinch points while adjusting the scaper on the
first large return idler pulley (No. 367203) or greasing the head pull ey
(No. 367204). However, he could not recall whether the head pulley had
any grease fittings. He conceded that a person would have to lean into
the areas while perform ng such chores before he could slip in, and his
purpose in issuing the citations was to prevent that from happening.

An energency stop cord was installed alongside the belt at the points
in question, and assumng it was properly adjusted, it would stop the
belt if one fell against it.

Respondent' s evi dence establishes that the wal kways al ong
the belts in question are not regularly used by the workforce as a regul ar
means of travel around the plant. The wal kways are there to facilitate ready
access to the conveyor belt system for maintenance purposes. Scraper
adj ustments and belt maintenance are always perfornmed while the belts are
shut down. The person responsible for the belt in question indicated that
t he crusher operator would have occasion to clinb the stairway by the
idler pulley (No. 367201) to check the belt operation or to perform
mai nt enance, but before doing so would shut the crusher down. As for the
idler pulleys (Nos. 367203 and 367204), he indicated that the belt is
| ocated approxinmately a foot inside the belt frame and that soneone
woul d have to stand on their toes and deliberately reach in to get at
t he pinch points.
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At page 6 of its brief, petitioner asserts that all of the pinch

points cited in this case were in places where they could have been contacted
by workers during the ordinary course of their duties. | find that
conclusion as to all of the locations cited by the inspectors in this case

to be unsupported by the evidence adduced by the petitioner in support of
each citation. Cting pages 78 and 241 of the transcript, petitioner

at page 3 of its brief, asserts that the inspectors saw people on the

wal kways during the inspection. By that statement, petitioner would have

me believe that in all eight citations the inspectors observed people on

all the wal kways at the locations cited and they were all exposed to a hazard.
A review of the transcript references relied on by the petitioner

indicates to ne that the inspector did not know where anyone was wal ki ng

at any given point in time. For exanple, at pages 78-79, the inspector
testified as foll ows:

Q 59. Were there people generally, during your
observation in this plant, wal king al ong these wal kways?

A. Wil kways in general. Not specific.

Q 60. But fromyour observation, it appeared that
peopl e did use these wal kways relatively frequently to get around?

A. Yes. Upon it.

JUDGE KOUTRAS: Wait a mnute. Let's get clarification now
Ceneral ly, people use wal kways to get around the plant.

Her question is: At this specific location is that true? Did you
observe anybody on this wal kway?

WTNESS: At the time that -- | can't say that
observed anyone using them | can't recall.

JUDGE KQUTRAS: Ckay.

Q 61. However, people would have to use this wal kway
just to walk up to the head pulley and the other pulleys.

At pages 241 and 242 of the transcript, the testinony of the
i nspector reflects the foll ow ng:

Q4. At any point, did you see any people on any of
t he wal kways that are in question here?

A On 214 belt it was ny understanding just prior to
our inspection they had installed a new belt.

Q5. Unh-huh.
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A.  And they were having problens keeping it in |line.

Q6. This was during your inspection that they were
havi ng these probl ens?

A. Rght. And they had two repairnmen at this |ocation
working on the carrier idlers, trying to keep the belt -- or
trying to get it lined up where it would run true.

Q7. Was the belt running --
A. R ght.

Q8. -- while they were doing this? W've heard

testinmony that the wal kway on the 214 belt didn't go anywhere
except to the top of the belt. W haven't heard any testinony
on the other wal kways next to the other belts. Do any of them
go to any destination or do they all go just to the top of the
belt al so?

A. You could go to the top of the belt on the other
ones in question and take stairways down, get on another belt,
and keep going on until you get into the mll area.

The only conclusions that | can come to fromthe testinony
cited are the fact that people generally wal k around wal kways at the plant,
the inspector either did not see anyone or could not recall seeing anyone on
any of the wal kway |l ocations cited on the day the citations issued, and that
peopl e have to use the wal kway to get to the head pulley locations. As for
the No. 214 belt, the inspector clearly stated that it was his understandi ng
that just prior to his inspection, a new belt had been installed. He
obviously did not see the installation, nor did he see people on the wal kway
while the belt was being installed. Wat he apparently saw were two men
adjusting carrier idlers while wal king along the belt. As for the use of
the belt system wal kways and stairways as a normal neans of going fromone
plant | ocation to another, it is clear to nme that this sinply is not the case.
The inspector stated that one could walk up a belt wal kway and then down
some stairs, up another belt wal kway and down nore stairs, etc., etc.
Petitioner would have ne believe that the normal nethod for an enpl oyee
to travel frompoint to point in the plant is to take a "roller coaster”
route up and down belts and stairways. This may be true of a maintenance
man who may go frombelt to belt, but I amnot convinced that it is the
normal route that nonmai ntenance personnel would take while traveling
by foot around the plant.

Wth regard to the two nmen working on the No. 214 belt,
petitioner would have nme believe that they were exposed to a hazard
simply because they were wal ki ng al ong the belt maki ng adj ustnents
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to the carrier idlers. There is absolutely no evidence that

these nen were attenpting any mai ntenance work on the pulley or that they were
required to be at that location. As a matter of fact, the inspector hinself
conceded that it is perm ssible to perform maintenance on idler pulleys while
the belt is running and that no idler guards are required in such a

situation, notw thstanding the fact that a | oaded noving belt presents a
hazard at that |ocation

Respondent's testinony is that the belt wal kways are not
normal |y used for travel around the plant and that the only reason anyone
woul d use them woul d be to perform mai ntenance work. M. Coppinger testified
that the belts are always shut down when they are changed out or when
mai nt enance is being perfornmed, that there is a plant requirenent for
| ocki ng out the equi prent when mai ntenance is being perfornmed, and that
the plant is totally automated and operated by conmputer. Quarry Forenman
Foxx, a man with 33 years' experience at the plant and who is famliar with
the belt system indicated that while the crusher operator woul d have
occasion to use a stairway to check on the No. 214 belt, he would not |eave
t he crusher operating and someone woul d have to deliberately reach in and
ver the belt truss to reach the pinch point. As for the large return idler
pul l ey and head pulley on the No. 214 belt, he indicated that someone woul d
have to stand on his toes to reach one pinch point and woul d have to reach
in about a foot fromthe belt franme to reach another one.

Pl ant Mai nt enance Coordi nator Benett believed that plant
enpl oyess always follow the safe work guidelines, and fornmer Plant Union Safety
Conmittee person Lady indicated that enpl oyees are instructed on | ock-out
procedures, and she believed the places cited were adequately guarded.

Turning to the specific citations in question, | find that
the testi nony adduced by the respondent concerning its |ock-out procedures and
nodel safety practices which it has adopted and instituted for its plant
operation is incontraverted by the petitioner. Although these factors may not
serve as an absolute defense to the citations, those procedures and
practices, when coupled with the fact that the head pulleys on the No. 214
stacker belt(Citation Nos. 367203 and 367204) were |ocated at a place where
persons were not likely to come into contact with the pinch points in the
normal course of their mne duties, convince nme that those |ocations did
not require guarding The first large head return idler pulley pinch point
was |l ocated in an area which would literally require soneone to stand on his
toes or to clinb up on the belt frane and deliberately reach into the pinch
point. The head pulley was | ocated at approxi mately wai st |evel, some 12
i nches inside and behind the belt framework. Both |ocations were also
guarded by a pull cord which would stop the belt if soneone slipped and fel
against the belt frane. One would have to deliberately reach in for a distance
of over 2 feet or crawl into the opening to reach the pinch point. In such
a situation, I am not convinced
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that the standard requires guards at those | ocations, nor am!|

convi nced that petitioner has established that in those |ocations the pinch
points were situated in places where persons may come in contact with themin
the normal course of their duties. Although not clearly stated, it seens
that MSHA's position is that guards are required at every l|location on a nine
site where there is a machi ne pinch point which conceivably could cause
injury to anyone who deliberately and consciously seeks out that pinch

poi nt and places his hand init. |If that is the interpretation of section
56. 14-1, then MSHA nust cone forward with some evidence that in their nornmnal
course of duties, mners are required to deliberately and consciously expose
t hensel ves to danger. Wth regard to Citation Nos. 367203 and 367204,

find that petitioner has failed to establish by a preponderance of the

evi dence that the pinch point |ocations were at a place where mners would
likely come in contact with themduring the normal course of their duties.
Accordingly, the citations are VACATED

Part of the inspector's rationale for citing section 56.14-1
and requiring a guard at the No. 214 stacker belt large return idler pulley
| ocation was to "rem nd" one to shut the belt down before attenpting any
belt or scraper adjustnents, the theory being that once a guard is installed,
the belt would have to be shut down and the guard renoved before any
adjustnments are nmade. While this seens to be a reasonable theory, the problem
is that the standard cited is not intended to serve as a "remni nder."
Its purpose is to require guarding of specific and "simlar" pieces of
exposed novi ng machi ne parts. Since there are other mandatory standards
whi ch prohi bit maintenance or repairs on machinery while it is noving,
cl eani ng of conveyor pulleys while they are in notion, and a requirenent
that, except for testing, guards be kept in place while nmachinery is being
operated, e.g., 56.14-6, 56.14-29, 56.14-33, | fail to conprehend why an
i nspector has to rely on section 56.14-1 to serve as a "rem nder" when
vi gorous enforcenent of the other standards would seenmi ngly be appropriate.
If the problemlies with the | anguage of the standard, then | believe
the Secretary should take steps to republish it with clear and understandabl e
| angauge whi ch can stand on its own, rather than putting the inspector in
the position of trying to find the next best standard to apply in a given
si tuation.

Not wi t hst andi ng my comments concerning the inspector's
interpretation of section 56.14-1 when he cited the return idler pulley
which is the subject of Citation No. 367201, | find that the | ocation of
the pulley and the pulley pinch point was such that a guard was required
under the cited section. Al though the pulley mechani smwas | ocated under
a structural steel frane, the photograph (Exhibit R 7) clearly shows that
it is adjacent to a wal kway and stairway, and was exposed on both sides.
Absent the screen guard which is depicted in the photograph, and which
was installed after the citation, | believe the pulley location is such
t hat someone sinply casually wal king al ong the stairway or wal kway coul d
easily fall into the pulley if he were
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to stunble or trip, andl do not believe that the stop cord or

steel framework on the belt would prevent himfrom becom ng entangled in the
pulley. 1In this instance, anyone wal ki ng by that | ocati on woul d be exposed
to a danger, and since there is a wal kway and stairway there, | believe
that one may assunme that they are there for a purpose and that someone will
be wal king the area at any given tinme and woul d be exposed to a hazard.
This is unlike the previous two citations where | found that soneone

woul d have to deliberately go out of his way to reach a pinch point by
either clinbing up and through the belt framework. 1In the circunstances,

I find that petitioner has established a violation as cited in Citation

No. 367201 and it is AFFI RVED

Ctation Nos. 367205, 367206, 367207, 367208

The inspector issued these citations because of his concern
t hat someone could slip and fall into the pinch points while attenpting to
make adjustments to the belt scrapers located at the bottomparts of the
belts or while attenpting to clean materials off the scrapers at those
| ocations. Although he personally observed no one perform ng these chores
or wal king the belts during his inspection, he relied on his prior experience
wi th instances where persons attenpted to nake belt adjustnents w thout
shutting down a belt and this practice inpressed himw th the fact that
section 56.14-1 required guards at the locations cited. The fact that
t he respondent followed specific safety rules and had a policy of shutting
or locking out the belts while those mai ntenance functions are perforned
apparently did not inpress him As a matter of fact, based on the evidence
and testinony presented in this proceeding, | can venture a guess that the
i nspector either did not know about the policy, or if he did, he probably
woul d have cited the violations anyway, notw thstanding the fact that he
conceded that no hazard existed if the belts were shut down.

Petitioner points to the fact that the four citations
i nvol ve identical pinch points at four different belt |ocations containing
adj acent wal kways which led to other plant areas and which could be used
for nore than just maintenance work. Petitioner asserts that soneone
wal ki ng on the adjacent wal kways or adjusting the scrapers |ocated near
each pinch point would be exposed to a hazard if he were to slip and catch
his clothing or tools in the belt nmechani sm

Respondent takes the position that the cited pinch point
| ocations were protected by the structural steel belt franework, pull cords
install ed between the wal kway and the belt, and guardrails or handrails.
Respondent al so mai ntains that the wal kways are not used as normal travel ways
by enpl oyees, are used only for purposes of providing access to the equi pment
by mai nt enance personnel, and that when nai ntenance is performed the equi prent
is | ocked out.
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I find that the idler pulley location cited in Ctation No.
367205 was not | ocated at a place where a person casually wal ki ng by woul d
likely reach the pinch point if he were to trip and fall on the wal kway.
Since | cannot conclude that petitioner has established that this wal kway was
one normal ly used by mners to get around the plant, the |likelihood of anyone
bei ng on the wal kway regularly and routinely while going about his duties is
somewhat renote. Assunming that sonmeone was on the wal kway and stunbl ed or
fell, fromthe photograph (Exhibit R9), it would appear that the pulley
| ocation is sone distance fromthe wal kway and one would have to clinb over the

handrail, step over the opening between the wal kway and belt frame, and then
reach into the pulley area. A maintenance man woul d encounter the sane
difficulties in reaching the equipnment. 1In these circunstances, | find that

petitioner has failed to establish a violation and the citation is VACATED

Wth respect to the large idler pulley on the Nos. 305, 307,
and 215 belts, Citation No. 367206, 367207, and 367208, | find that they
were | ocated in areas which were required to be guarded. The pulleys were at
approxi mately knee-high | evel adjacent to a wal kway, and fromthe phot ographs
(Exhibits R 10, R 11, and R 12), it would appear that sonmeone wal ki ng al ong the
wal kway could get his legs or arns caught in the pulley if he were to fall or
slip. Although the belt framework does provide sone protection, the openings
are | arge enough to all ow soneone to becone entangled in the pulleys. Although
respondent has established that the wal kways are not nornmally used as a regul ar
means of travel about the plant, that fact weighs on the gravity of the
situation presented, and I do not accept is as a defense to the citation
This also applies to the | ock-out and safety procedures which respondent
has established, that is, the fact that the equi pnent is |ocked out and the
mai nt enance nen foll ow the conmpany safety rules, may not, in ny view serve
as an absol ute defense to the guarding requirenents of section 56.14-1. Those
facts may be considered in mitigation or in connection with the seriousness of
the situation presented. The sane would apply to the structural steel belt
framewor k whi ch respondent mai ntains provided sufficient guarding. In ny view,
t he purpose of the franework is to provide structural and stress support for
the belt conveyor systemand | am not convinced that it was intended to
serve as a primary guarding device to protect people on the wal kway. The
fact that it affords sonme protection may be considered again as part of
the gravity issue, but not as an absolute defense to the citation. Under
the circunstances, | find that the petitioner has established the violations
as cited in Citations 367206, 367207, and 367208, and the citations are
AFFI RVED

Gavity
| believe that the question of gravity nust be determ ned on

the basis of the conditions or practices which existed at the tine the
citations in question issued. General or specul ative concl usions
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as to the hazards involved with respect to unguarded belt

| ocations sinply is not sufficient to justify a substantial civil penalty
assessnment, absent a showi ng of gross negligence or a total disregard for
the safety and welfare of the workforce. Respondent asserts that petitioner
has failed to establish that the machine parts in question were exposed

or noving at the time of the citations and that this is an absol ute defense
to the alleged violations. Respondent's argunents in this regard are rejected.
However, | find that petitioner has not established that nen were required
to work or were actually working in or near any of the unguarded novi ng belt
locations cited in G tation Nos. 367201, 367206, 367207, 367208, and absent
such a showi ng, | cannot conclude that the viol ations were serious, and that
fact is reflected in the civil penalties assessed by ne with regard to those
four citations.

Good Faith Conpliance

The parties stipulated that respondent exercised maxi num
good faith in achieving conpliance once the conditions were cited (Tr.
238-239). In addition, the testi nony adduced reflects that respondent took
i medi ate steps to correct the conditions cited, and that in each instance
where the citation has been affirmed (Nos. 367201, 367206, 367207, 367208),
respondent exercised rapid conpliance and that fact is reflected in the civil
penalties assessed by nme with regard to those citations.

H story of Prior Violations

I find that respondent has no prior history of violations,
and this has been considered by me in assessing the penalties which have been
levied in this case.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Remain in Business

The evi dence adduced with respect to the size and scope of
respondent's quarry and cenent operation at the Greencastle Quarry and M|
supports a finding that respondent has a medi um si zed operation. Further
respondent has not advanced any argunent that reasonable and appropriate civil
penalties for the citations which have been affirned will adversely affect its
ability to remain in business. Accordingly, I conclude that the penalties
assessed will not adversely affect the respondent in this regard.

Negl i gence

Wth regard to Gitation No. 367208 issued on April 6, 1978,
I find that the respondent failed to exercise reasonable care to prevent the
violation since the earlier citations issued on March 30, 1978, should have
alerted the respondent as to MSHA's enforcenent policy concerning the
application of the guarding requirenents of
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section 56.14-1. Accordingly, as to that citation | find that

respondent's failure to conply resulted fromordi nary negligence. Wth
respect to the remaining citations which have been affirmed, | find that in
vi ew of the somewhat confusing | anguage of the guardi ng standards previously
di scussed, including sonme of the internal MSHA gui delines communicated to

the inspectors but not to the operator, that the respondent in this case took
reasonabl e precautions to prevent the violations and that in the
circunstances, it could not reasonably have known that physical guards were
required by section 56.14-1 at the locations cited. Accordingly, | cannot
conclude that the citations which have been affirmed resulted fromrespondent's
negl i gence.

Addi ti onal |ssues Raised by the Respondent
Est oppe

Part of the respondent's defense to the citations issued in
this case is the assertion that MSHA had not previously cited any guardi ng
vi ol ati ons during previous inspections. Al though this may touch on the
guestion of negligence if it established that an inspector specifically
advi ses an operator that a guard is not required at a particular |ocation
I do not believe that the fact that an inspector failed to cite a violation
while on the mne property at any given tine may serve as a defense to
the citation. This defense is one that is often invoked by a m ne operator
as a defense to a citation and it is a defense that can be invoked for
practically every citation. However, as correctly pointed out by the
petitioner at page 5 of its brief, such a defense has been consistently
rejected. | conclude that petitioner's position on this issue is correct
and respondent's assertion to the contrary is rejected.

"Significant and Substantial" Findings

Respondent takes issue with the "significant and
substantial” findings made by the inspectors on the face of the citations
ssued in this case. As far as | amconcerned, the fact that an inspector
chooses to mark the "significant and substantial” box on the face of a
section 104(a) citation does not establish that conclusion as a matter
of fact. | can find nothing in section 104(a) that requires an inspector
to make such findi ngs when he issues a section 104(a) citation. It seens
to ne that if an inspector believes that the conditions or practices constitute
significant and substantial hazards, he should issue an unwarrantable citation
under section 104(d)(1). In any event, | conclude that in the case of a
section 104(a) citation, the question of an alleged "significant and
substantial” hazard should be treated as part of the gravity issue and
that is what | have done in this case.
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Carity of Section 56.14-1

Respondent has advanced the argument that in order to
establish a violation of section 56.14-1, petitioner nust establish that the
unguarded belt pulley parts cited were simlar to gears, sprockets, etc., that
they were exposed, and that they were nmoving. As to the simlarity of the
pul l eys in question to the other enunerated parts described in the standard,
I find that the petitioner has established that they were simlar. Al though

the standard is not a nodel of clarity, | conclude that it sufficiently
escribes the types of parts intended to be covered and respondent has not
establ i shed anything to the contrary. As for being exposed, | concl ude that

since the pulleys were not guarded, they were exposed w thin the meaning of
the standard. Wth respect to the question as to whether they were noving

at the time of the citations, |I find that this fact need not be established
to prove a violation. Since the equipnent in question concerns belt |ines
used to nove materials, logic dictates that at sone point in tinme the belts
will, in fact, be noving and | conclude that this is all that is required.
Under the circunstances, respondent’'s argunents that these factors may serve
as an absol ute defense to the citations are REJECTED

Havi ng di sposed of the individual citations which are in

issue in this proceeding, | feel conpelled to nake sonme comments and
observations which cut across all of the citations issued by the inspectors
inthis case. It has been nost difficult for me to conprehend fromthe record

adduced in this proceeding precisely what MSHA's interpretive and enforcenent
policies are with respect to the application of section 56.14-1. The standard
seem ngly provides for guards at certain belt |ocations where exposed machi ne
parts may be contacted by person. A literal application of that |anguage
woul d require guards at all belt locations containing any of the nachine

parts listed in the standard or containing any pinch points or exposed parts
of any kind. The problemis that other mandatory and advi sory standards under
t he guardi ng and net hods and procedures provisions of the safety standards

set forth in Part 56 governing sand, gravel, and crushed stone operations dea
wi th exceptions which allow for contradictory and sel f-defeating application
by i ndustry and Governnent enforcenent personnel in the field. That situation
i s aggravated by the promul gati on of uncomruni cated MSHA internal menoranda
and policies advising its inspector force as to interpretation, but seem ngly
| eavi ng those being regulated in the dark. Exanples of what | believe are
somre of the sonewhat contradictory application of the machine guarding

requi renents are the foll ow ng

In citation 365010 the inspector obviously sought to
protect a person who woul d deliberately reach around the
installed guard and stick his hand into the pinch point.
The guard whi ch had been installed on the belt in 1973 as
aresult of a prior MESA inspector was apparently deened
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adequate by MSHA until the March 1978 inspection which resulted

inthe citation. 1In issuing the citation, the inspector believed
t he guard shoul d have extended further forward to protect one
fromreaching around it. In such a situation, advisory standard

56.14-3 woul d have been nore appropriate, and the inspector so
stated, but since it is advisory, he did the next best thing

and cited 56.14-1, which contains the sonmewhat | oose and

anbi guous | anguage "which may be contacted * * *." It seens

to ne that if the Secretary desires to protect sonmeone who woul d
foolishly and deliberately reach around an existing guard and
stick his hand into a belt pinch point, then he should take

steps to promul gate the advisory standard as a mandatory standard
so that there is consistent and even-handed enforcenent.

In issuing citation 365010, the inspector relied on a

"30 inch, armis length" internal MSHA policy directive which
apparently had not been communi cated to the operator

Further, although the existing guard was installed as a result

of a prior 1973 citation under the very same section cited in 1978,
the inspector could not state with any degree of certainty whether
anot her inspector would again cite the operator if he believed the
guard needed to be further extended. This |eaves an operator in

a sonewhat precarious position of not knowi ng what is expected

of himfrominspection to i nspection

In citation 367201, the inspector believed the purpose

of section 56.14-1 is to "rem nd" persons to shut down the

equi prent before attenpting to make belt or scraper adjustnents.
Si nce mandatory standards 56.14-29, 56.14-33, and 56.14-35 al
seemto require the shut down of equi pnent before |ubrication

cl eani ng, or maintenance is performed, and 56.14-6 requires that
t he guards be kept securely in place while the equiprment is being

operated except for testing, | fail to understand why an inspector
has to resort to section 56.14-1 to achieve what seens to be
provi ded for these other mandatory standards. |If the answer

lies in the fact that the Secretary wi shes to guard agai nst foolish
and deliberate acts of self-nutilation then he should promul gate

a safety standard to cover that situation, or as a m ni muminsure
that the interpretations and applications of pertinent standards
are comuni cated to the industry and consistently enforced.

In citation 367204, the inspector was concerned over

the possibility of soneone leaning into a belt area while
attenpting to grease a noving belt, thereby exposing hinself
to the pinch point. Mandatory standard 56.14-35 prohibits
the lubrication of machinery while it is in notion
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unless it is equipped with extended grease fittings or cups.
Here, the inspector did not know whether such grease fittings
were present, but | venture a guess that if they were, he would
still have cited section 56.14-1. Thus, in this situation, an
operator who greases a noving belt by neans of a grease fitting
extending into a wal kway adjacent to the noving belt, in

full conmpliance with section 56.14-35, would still be subject to a
citation under section 56.14-1 on the theory that the person
perform ng the greasing chores mght in sonme way stand on his
toes or crawl into the pinch point area of the

belt which is located a foot or so fromthe edge of the belt. |
have sone difficulty in conprehendi ng such interpretive and
enforcenent theories, particularly in situations where the belt
in this case was "protected" by a stop-cord which MSHA accepts
as an adequate "guardi ng device" for noving belt Iines, and

whi ch woul d stop the belt if soneone fell against the cord.

In presenting the rebuttal testinony of the inspectors,

it seems obvious that petitioner sought to stress the fact that

two repairnmen were exposed to the hazardous conditions cited by the
i nspector. The problemw th this is that the repairmen were
apparently perform ng these chores in conplete conpliance with other
appl i cabl e standards. MSHA's theory sinply begs the question and is
somewhat confusing and contradictory. For exanple, MSHA does not
require guards along the entire length of a belt line on the theory
that belt rollers and idlers do not present the sane type of pinch
poi nt hazard which is present at the belt or tail or head where there
is greater tension on the belt. Thus, in the case of a man wal ki ng
al ong a | oaded, noving belt, tapping and adjusting roller idlers,
MSHA accepts a stop-cord or hand rail as adequate devices to prevent
that man from slipping on the wal kway and falling through the rai
openi ng agai nst the | oaded belt and getting caught between the idler
roller and belt. 1In response to that precise hypothetical setting,

I nspector Wirth indicated that stop-cords and handrails are
acceptabl e protective devices, notw thstanding the recogni zed hazard
presented. Although he indicated that the handrail woul d prevent
the man fromfalling against the belt in that situation, he obviously
did not consider it to be adequate protection at the belt pulley
location in citation 367201. It seens to ne that a pinch point
present at a belt tail or head where the tension is such as to
prevent any belt nmovenent is no different froma hazard point of
view than a | oaded belt noving at high speed where the | oad of

the nmoving materials over a belt idler or roller does not allow

for belt novenent, thereby
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creating a pinch point. Yet the two situations seemto be dealt
with differently in terms of what is required under section 56.14-1.

During the course of these proceedings, the inspectors

al luded to certain MSHA policies concerning applications of the
guardi ng standards. One such policy is the "30 inch, or arm
length" rule. Another is the "guarding by |ocation"” rule, and yet
another is the policy concerning barriers or handrails which was
alluded to by Inspector Smith. The problemw th these "rul es of
interpretation” is that no one seens to know about them except the
i nspector who is issuing citations. It seens to ne that there
shoul d be sonme better way to pronul gate and enforce guardi ng
standards which are consistent, direct, and understandabl e, not
only to the inspector, but to industry people who are expected,
and | mght add on the basis of the record here, willing to conply,
and who may be subjected to plant closures and civil penalties

for failing to do so. During the course of these as well as other
guardi ng viol ati on proceedi ngs, MSHA's inspectors seemto be relying
on generalized and stereotyped concl usions that persons wal king or
wor ki ng al ong a wal kway parallel to a noving belt are ipso facto
pl aced in a hazardous position since they may inadvertently slip
and fall into a pinch point at the tail or head pulley, thereby
incurring serious or fatal injuries. That is a real concern that

| share with the inspectors, and fromthe testinony that | have
heard in this case, it is a concern shared by industry people

as well. However, problens arise when an inspector attenpts to
apply these generalized precepts to a specific work-environnent
situation at any given operation wthout any real evaluation of

all of the prevailing facts and circunstances.

VWhile | accept the fact that a person shoveling around

an unguarded belt tail pulley may catch his shovel in the pinch
point, I fail to understand how the inspector can concl ude that

is the case if the evidence shows that no such shoveling ever

takes place at that |location. Wile |I accept the fact that a person
reaching in to grease a tail pulley nay becone entangled in a pulley
pi nch point which is unguarded, | fail to understand how an

i nspector can reach that conclusion in a given case if he does not
know whet her there is a grease extension present which allows for
greasing froma safe distance without the need for a guard. And,
while | share an inspector's concern for the protection of a foo

who woul d deliberately place his hand



~836

into a pinch point, |I believe that the only rational way to
prevent that from happening is to promulgate a "fool safe" safety
standard stating that precise proposition, rather than attenpting
to apply standards which are fraught w th nebul ous exceptions

and | anguage that no reasonabl e person can understand.

CORDER

On the basis of the foregoing findings and conclusions, the

following citations are VACATED and the petition for assessnent of civil
penalties, insofar as those citations are concerned, is DI SM SSED

fol | ows:
Citation No. Dat e
367201 03/ 30/ 78
367206 03/ 30/ 78
367207 03/ 30/ 78
367208 04/ 06/ 78
Respondent 1S ORDERED to pay the civil

this proceeding, as indicated above, in the
within thirty (30) days of the date of this

Citation No. Dat e
365010 03/ 29/ 78
367203 03/ 30/ 78
367204 03/ 30/ 78
367205 03/ 30/ 78

On the basis of the foregoing findings
following citations are AFFI RVED, and civil

Ceorge A. Koutras
Admi ni strative Law Judge

30 CFR Section

56.14-1
56.14-1
56.14-1
56.14-1

and concl usions, the
penalties are assessed as

CFR Section Assessnent
56. 14-1 $75
56. 14-1 75
56. 14-1 75
56. 14-1 90

penal ti es assessed in
total anount of $315
deci si on.



