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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-320- PM
PETI TI ONER A/ O No. 02-00842- 05003
V. Docket No. DENV 79-321-PM

A O No. 02-00151-05003
MAGVA COPPER COVPANY,
RESPONDENT Docket No. DENV 79-433-PM
A O No. 02-00842-05001

Docket No. WEST 79-32-M
A/ O No. 02-00842-05002

San Manuel MIIl and M ne
DECI SI ON

Appear ances: Marshall P. Sal zman, Esq., O fice of the Solicitor,
Department of Labor, for Petitioner NMSHA
N. Dougl as Gi mwod, Esq., Twitty, Sievwight &
M11s, Phoenix, Arizona, for Respondent

Bef or e: Judge Merlin

These cases are petitions for the assessnent of civil
penalties filed under section 110 of the Act by the Secretary of
Labor, Petitioner, against Magma Copper Conpany, Respondent.

The cases were duly noticed for hearing and were heard as
schedul ed on June 19, 1979. At the hearing, pursuant to
agreenment of the parties and in accordance with the regul ati ons,
t he subj ect docket numbers were consolidated for hearing and
deci si on.

At the hearing, the parties agreed to the foll ow ng
stipul ations:

1. The operator is the owner and operator of the subject
Magma Copper Conpany, its mne and mll.

2. The operator, its mne and mll, are subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.
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3. The adm nistrative | aw judge has jurisdiction of these cases.

4. The inspectors who issued the subject citations were
duly authorized representatives of the Secretary, and al
wi tnesses who will testify for both the Secretary and the
operator are generally accepted as experts in mne safety.

5. True and correct copies of the subject citations were
properly served upon the operator.

6. Copies of the subject citations and term nation of the
violations in issue in these proceedings are authentic and may be
admtted into evidence for purposes of establishing their
i ssuance but not for the purpose of establishing the truthful ness
or relevancy of any statenents asserted therein.

7. Inmposition of any penalty will not affect the operator's
ability to continue in business.

8. Al alleged violations were abated in good faith.
9. The operator has no history of prior violations.
10. The operator is |large.

Ctation Nos. 377156 and 377157

The Solicitor noved to withdraw the petition with respect to
Citation Nos. 377156 and 377157. The notion was granted fromthe
bench.

Citation No. 376720

The Solicitor noved to withdraw fromthe petition Gtation
No. 376720 without prejudice. This itemis the penalty aspect of
t he "wal karound” provision involving the operator which is
presently before the Conm ssion. The notion to withdraw w thout
prejudi ce was granted fromthe bench

Ctation No. 377123

The Solicitor noved to have a settlenment approved for
Citation No. 377123 in the amount of $56 which was the originally
assessed amount. In view of the Solicitor's representati on of
noderate gravity and because of the operator's |ack of previous
history, the recomended settl enent was approved fromthe bench

Citation No. 347618
The Solicitor noved to have a settlenment approved for

Citation No. 347618 in the anmount of $114 which was the
originally assessed



~1017

amount. In view of the Solicitor's representation that
occurrence of the feared accident was unlikely and because of the
operator's lack of previous history, the recommended settl enent
was approved fromthe bench.

Citation No. 376616

This citation, as anended, alleged a | ack of guarding for
rod mll Nos. 1, 9, 6, 8, and 10. The operator admtted the |ack
of guarding, and the originally assessed penalty of $210 was
i nposed fromthe bench.

Ctation Nos. 376703, 376704, 376619, and 376701

Since these citations contained the sane condition and
al l eged the sane violation as those set forth in Ctation No.
376616, as anended, they were disnmssed fromthe bench

Citation No. 376705

This citation, as anended, alleged a | ack of guarding for
the Nos. 13, 15, 16, 17, 18, 19, and 20 ball mlls. The operator
admtted the | ack of guarding, and the original assessed penalty
of $280 was inposed fromthe bench

Ctation Nos. 376706, 376707, 376708, 376709, 376710, and 376712

Since these citations contained the sane conditions and
al l eged the sane violations as those set forth in Citation No.
376705, as anended, they were disnmssed fromthe bench

Ctation No. 377135

This citation, as anended, alleged a | ack of guarding for
regrind mll Nos. 1 and 2. The operator admitted the |ack of
guarding, and the originally assessed penalty of $80 was i nposed
from the bench.

Citation No. 377136

Since this citation contained the sane condition and all eged
the sane violation as set forth in Gtation No. 377135, as
amended, it was dism ssed fromthe bench

Citation No. 377129

This citation, as anended, alleged a | ack of guarding for
belt drives on secondary crusher Nos. 1 and 2. The operator
admtted the | ack of guarding, and the originally assessed
penalty of $80 was inposed fromthe bench
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Citation No. 377130

Since this citation contained the sane condition and all eged
the sane violation as set forth in Gtation No. 377129, as
amended, it was dism ssed fromthe bench

Ctation No. 377131

This citation, as anended, alleged a | ack of guarding for
belt drives on tertiary crusher Nos. 1, 2, 3, and 4. The
operator admitted the |lack of guarding, and the originally
assessed penalty of $160 was inposed fromthe bench

Ctation Nos. 377132, 377133, 377134

Since these citations contained the sane conditions and
al l eged the sane violations as those set forth in Ctation No.
377131, they were dismssed fromthe bench

Citation No. 376614

The Secretary and the operator introduced docunmentary
exhibits and testinmony with respect to this citation. Upon the
concl usion of the testinmony, counsel for both parties waived the
filing of witten briefs, proposed findings of fact, and
conclusions of law. Instead, they agreed to present ora
argunent and receive a decision fromthe bench. After
consi dering the evidence and oral argunent, a decision was
rendered fromthe bench as follows (Tr. 60-62):

I find a violation existed. Section 57.14-1 requires
t hat gears, sprockets, chains, drive, head, tail and
takeup pulleys, fly wheels, couplings, shafts, saw
bl ades, fan inlets, and sim|ar exposed novi ng machi ne
parts which may be contacted by persons, and whi ch may
cause injury to persons shall be guarded. The
machi nery here was a drive shaft and a coupling. These
items fall squarely within the mandatory standard. In
addition, | believe the evidence fromboth the
i nspector and the operator's w tness denonstrates that
these parts may be contacted by persons and may cause

injury. It is not necessary under this mandatory
standard to establish precisely the probability of
injury or of contact by individuals. It is enough that

there may be contact and that there may be injury.

Both those el enments are present here.

| further find that as the Solicitor admtted (Tr. 53),
the violation was of mnimal gravity. The inspector
and the operator's assistant safety director were in
conflict with respect to whether an individual or
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his clothes could get caught in the noving drive shaft. The
drive shaft was noving at two seventy (270) rpmis so that if
sonmeone tripped or fell, injury could result. However, |
recogni ze that in accordance with the evi dence people are not
usually in the area in question, and that when equi pnent is being

serviced, it is supposed to be turned off. It is a truismthat
if everyone did what they were supposed to do, the mning

i ndustry would not be as hazardous as it is. Therefore, | cannot
find that the violation was nonserious. | find that the gravity

was substantially reduced because the likelihood of an acci dent
occurring was renote.

| further find the operator was negligent. This
equi prent shoul d have been guarded. The guard that was
present coul d have been noved a little cl oser, and
al though it would not have conpletely covered the
coupling, it would have to sonme extent, reduced the
danger.

| take note of the decisions furnished by the
operator's counsel with respect to the accessibility of
certain equi pment to enployees as a condition for the
finding of a violation. That may be the rule under the
Cccupational Health and Safety Act. It has never been
the rule under the Mne Safety Act. | further
recogni ze that at |east one administrative |aw judge of
the Federal M ne Safety and Heal th Revi ew Conm ssion
has held that where the evidence does not establish the
necessity of a guard, a violation does not exist. |
further note, however, that the decision in that case
which is Great National Corporation, Docket No. DENV
77-59-P, also is based upon the ground that the
rel evant machi nery was in any event, adequately

guarded. As counsel for the operator pointed out, | am
not bound by a decision of another admi nistrative |aw
judge. In ny view, the mandatory standard is clear in

covering this situation. It is not for me to substitute
nmy judgnent for that of the Secretary in witing the
regul ations, as long as the regul ati ons are not

i nconsi stent with the Act.

| also take into account, in accordance with the

stipul ations, that the operator has no prior history of
violations, that the violation was abated in good
faith, and that the operator is large in size. Taking
all the statutory factors into account, a penalty of
fifty dollars ($50) is assessed.

Ctation No. 377125

The Secretary and the operator introduced docunmentary

exhibits and testinmony with respect to this citation. Upon
concl usion of the
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testimony, counsel for both parties waived the filing of witten
briefs, proposed findings of fact, and concl usions of | aw.
Instead, they agreed to present oral argunment and receive a
decision fromthe bench. After considering the evidence and ora
argunent, a decision was rendered fromthe bench as follows (Tr.
84-86):

| find a violation existed. Section 57.20-3 directs
t hat wor kpl aces, passageways, storeroons, and service
roonms shall be kept clean and orderly. The area in
guestion is on the east side of the conveyor belt.
Admittedly, a wi der wal kway exi sts on the west side of
the beltway. The area in question is approximtely two
and a half (2-1/2) feet wide. Nevertheless, the area
on the east side which is the area covered by the
citation, is the only way to reach the east side of the
beltway. It was open-ended, and furthernore, the
evi dence denonstrates that maintenance and cl eanup
peopl e did wal k through this area. Mreover, these
people were in this area to performtheir assigned

tasks. In addition, the area was avail able for
conplete transit fromone end to the other, to any
i ndi vi dual who should be so inclined. | recognize

that, as | stated before, a w der wal kway exi sted on
the west side of the beltway, on the west side of the
conveyor belt. Neverthel ess, people do not always do
what is expected of them and a great many of the
mandat ory standards are witten to restrict the

i ndi vidual's freedom of action, in order sonetines to
protect them fromthensel ves.

Accordingly, | hold that the area covered by the
citation was a passageway w thin the purview of the
mandat ory standard. The existence of the cited
materials is undi sputed. Mreover, the inspector's
estimate that the accunul ati on had been there for
several days also is undisputed. Based upon all this
evidence, | find once again that a violation existed.
The inspector testified a person could slip and fal
because of the debris. The hazard was increased
because the passageway was an incline and was narrow.
Based upon this evidence, | find the violation was
seri ous.

The operator's m Il superintendent stated that the
operator has a cleanup plan whereby this area is
cl eaned every three to five days. However, the
i nspector's estimate that the accumulation cited in the
order had existed for several days, is uncontradicted.
Based upon the estimate that the accumulation in
guestion existed for several days, | find the operator
was negligent.
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In accordance with the stipulations of the parties, |I find the
operator has no history of previous violations, that the
vi ol ati on was abated in good faith, that the operator is large in
size, and that the inmposition of any penalty will not affect the
operator's ability to continue in business. A penalty of
ei ghty-five dollars is inposed.

Citation Nos. 347617 and 347406

The Secretary and the operator introduced docunmentary
exhibits and testinmony with respect to both these citations at
the sane tine. Upon the conclusion of the testinony, counsel for
both parties waived the filing of witten briefs, proposed
findings of fact, and conclusions of law Instead, they agreed
to present oral argument and receive a decision fromthe bench
After considering the evidence and oral argunent, a decision was
rendered fromthe bench as follows (Tr. 136-139):

The following is a decision with respect to Citation
Nos. 347617 and 347406, both of which involve the sane
mandat ory standard and identical facts. Section
57.12-32 requires that inspection and cover plates on
el ectrical equipnment and junction boxes shall be kept
in place at all tines except during testing or repairs.
There is no dispute that covers were not present on the
two brake rel ease switches involved in the two subject
citations. The evidence indicates that heavier wring
had been placed in the switches and that the existing
covers would not fit over them According to the
operator's witness, the covers had been off for a
month. This is far too long atine to fall within the
exception in the nmandatory standard for repairs.
Covers such as these sinply cannot be off indefinitely,
especi al ly where, as di scussed hereafter, the hazard
presented by their absence was so great.

The brake rel ease switches were |ocated in the hoi st
pit. In order to reach the hoist pit, a nan would have
to go down into the basenent and then back up again,
six feet of stairs into the hoist pit. The hoist pit
was not directly accessible fromthe surface. These
factors do not, however, affect the existence of a
violation. Covers were required. They were not
provi ded and i ndeed they had not been provided for a
very long period of time. Therefore, the mandatory
standard was vi ol at ed.

One of the inspectors testified that there was enough
voltage in the exposed wiring to el ectrocute an
i ndividual, if he touched the open wiring. The
testinmony al so shows that electricians and mai nt enance
peopl e such as greasers worked in this area. Even if
t hese people were
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experi enced, they should not have been exposed to this hazard.
Mor eover, as the inspector stated, the floor was greasy and a nman
could slip and reach out, thereby touching the brake rel ease
swi tch, and el ectrocuting hinself. Experience would be no
protection agai nst such an involuntary reaching out. Based upon
this testinmony, | find the violation was extrenely serious.

| recognize that there usually was a hydraulic oil pan
at the top of the stairs leading to the hydraulic pit,
and that it would inpede an individual fromreadily
touching the switch. This, however, is not a defense
either to the existence of a violation or to the
conclusion of extreme gravity. The hydraulic oil pan
was not designed and indeed, did not function as sone
sort of guard. It certainly did not replace the need
for a cover. One of the inspectors testified that
fittings in the hoist pit were greased approxi mately
once a week. So, at |east, once a week or so, the
hydraulic oil pan had to be renoved for the greaser to
get into the area. Mreover, an individual could step
into the pan and get into the area. It is no answer to
say that a sensible or experienced man woul d not do
this. The Mne Safety Act is designed to protect
experi enced and sensi bl e people from doing the
unexpected. The Mne Safety Act limts the freedom of
i ndividuals for their own protection

Finally, although the inspector's testinony at that

poi nt was not entirely clear, | find that there was no
pan in place on the day of his inspection
Accordingly, | state once again that the violation

existed and that it was extrenely serious. The absence
of covers for one nonth denonstrates a hi gh degree of
negl i gence, especially in view of the serious hazard

pr esent ed.

In accordance with the stipulations entered into by the
parties, | find that the operator has no history of
previous violations, that there was good faith
abatement, that the inposition of a nonetary penalty
will not affect the operator's ability to continue in
busi ness, and that the operator is large in size.
| inpose a penalty of two hundred and fifty dollars for
each of these citations. | would state that were it
not for the fact that the operator has no history of
prior violations, the penalty would be nmuch higher. |
believe that the extrenme gravity warrants the
i mposition of this penalty which is substantially nore
than the Solicitor reconmended.
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CORDER

It is hereby ORDERED that as set forth herein, the dism ssal
of certain citations fromthe bench be AFFI RVED and that the
i nposition of penalties fromthe bench with respect to other
citations, as is also set forth herein, be AFFI RVED.

In accordance with the foregoing determnations, the
operator is ORDERED to pay $1,615 within 30 days fromthe date of
t hi s deci sion.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



