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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WLK 79-13-PM
PETI TI ONER A. O No. 30-00090- 05001
V.

Potter Quarry and M|
CUT SLATE, | NC.
RESPONDENT

DECI SI ON AND ORDER ON MOTI ON TO APPROVE SETTLEMENT

This matter was assigned to the presiding judge on May 19,
1979. A review of the record disclosed that on Decenber 20,
1978, the operator filed an answer admtting the three
vi ol ati ons charged but contending that in view of his pronpt
abatement of the hazards cited the penalties assessed should be
forgiven and remtted. (FOOTNOTE 1) In 1976, the Board of M ne Operations
Appeal s held that the M ne Safety Act does not allow
remttiturs, even for no-fault violations. R M Coal Conpany,
7 1BVA 64 (1976). Since the operator did not claimthe
penalti es assessed were arbitrary or excessive except to the
extent there was no provision for total rem ssion and since
there appeared to be no triable issue of fact, the parties were
directed to confer and file a notion to approve settlenment or
appear at a prehearing conference in Arlington, Virginia on June
5 to discuss their differences.

VWen the operator refused to discuss settlenment with counse
for the Secretary, reiterated his claimfor rem ssion, and
requested the "matter be disposed of w thout requiring ny
attendance at a hearing"” the presiding judge carefully revi ewed
the record and suggested that counsel for the Secretary again
explain that abatement was no justification for dismssing a
petition to assess penalties.

The presiding judge al so took note of the fact that the
operator objected to attending a prehearing settl enment
conference in Arlington, Virginia because of the tine and
expense involved. Since the presiding
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judge had attenpted to give "due regard for the conveni ence and
necessity of the parties"” before issuing the notice of
prehearing conference, the principal focus at this point was on
the operator's expressed desire to have the matter resolved

wi t hout even a preheari ng.

VWhen counsel advised that the operator insisted on tota
rem ssion and when the operator also failed to appear at the
prehearing conference, the presiding judge i ssued a deci sion
and order of default assessing penalties in the anmpunt
originally proposed, nanely $170.00. (FOOTNOTE 2)

Thereafter, the Conm ssion acting on a conplaint relayed by
a congressional committee, directed the default assessnment for
review and invited briefs fromthe parties. Only the Solicitor
responded with a brief that failed to set forth the facts
reveal ed by the record. For exanple, the brief failed to note
the operator's request that his claimfor rem ssion be di sposed
of on the basis of his answer and letter of August 8, 1978
wi thout a hearing. The brief did suggest, however, that the
matter be remanded to the presiding judge for a nore detailed
expl anation of the factors considered in issuing the default
assessnent.

I nstead, the Commi ssion issued its decision of July 25, 1979
in which it erroneously assuned the only basis for the default
assessnment was the operator's failure to attend the prehearing

conference of June 5, 1979. (FOOINOTE 3) As | have indicated, and as the



~1041

record clearly shows, that was not correct. The operator's
failure to appear at the prehearing conference was only one of
the two factors considered. The principal factor was the
operator's failure
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to advance a defense that required an evidentiary hearing, his
adm ssion of the three violations charged, and his failure to
show or even claimthat the penalties proposed were arbitrary
or excessive, and his failure in the light of this to nake a
reasonabl e excuse for his refusal to discuss settlenent with
counsel for the Secretary. Contrary to the Conm ssion's view,
the operator was not penalized for asserting his right to
contest the violations. He did not contest the violations only
the Secretary's refusal to grant hima total rem ssion, a type
of relief not available under the Act with or without a

heari ng. (FOOTNOTE 4)

Because of the views expressed by the Conm ssion, after
remand the matter was set for another prehearing, and, if
necessary, evidentiary hearing in Rutland, Vernont. Shortly
thereafter the operator agreed to pay the penalties assessed
under the default order of June 5 and counsel for the Secretary
filed a notion to approve settl enent.

Based on ny i ndependent eval uation and de novo review, |
find the penalties proposed, while on the | ow side, acceptable
and in accord with the purposes and policy of the Act.

Accordingly, it is ORDERED that the notion to approve
settl enent be, and hereby is, GRANTED. It is FURTHER ORDERED
that the operator pay the penalty agreed upon, $170.00, on or
before Friday, August 24, 1979, and that subject to
paynment the captioned petition be DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Respondent operates a small slate quarry near the town of
Hanpt on, New York which is about 75 mles north of Al bany-Troy,
New Yor k.

~FOOTNOTE_TWD

2 In view of the operator's claimof a travel inposition and
the presiding judge's assunption it was nmade in good faith and
not for the purpose of harrassment, the order of default was
issued in the disjunctive. In other words, even if the
operator had a valid excuse for not wanting to spend $400.00 to
argue his remssion point in Arlington then he had no excuse for
refusing to discuss settlenent of the matter with M. Wal sh (one
of the Secretary's nost able and conpetent | awers) when the
operator had admtted the violations charged, made no claimthe
penalties initially proposed were excessive and was resting his
case solely on a claimof total rem ssion that as a matter of
law could not be considered.

~FOOTNOTE_THREE
3 The Commi ssion held that under section 5(a) of the APA, 5
US. C 0O 554(b) and its rules of practice, the only factor



relevant to a determination of the balance of convenience for a
prehearing site is its distance fromthe situs of the
operator's mne. Thus, the Conmm ssion held that "additiona

cost to the government" is not to be considered since

consi derations of "due process” and "appearances" of
overreachi ng nmust be avoided at all costs.

(Footnote 3 continued on page 3)

Until the Conmi ssion established
this policy, the presiding judge believed that under the
statute and the Commission's rules of practice he was required
to "give due regard to the conveni ence and necessity of the
parties” including the government agencies involved and "ot her
rel evant factors" including the conparative expense to the
parties. Accordingly, he took official notice of the fact that
to transport to and maintain the Secretary's counsel and the
presiding judge in Rutland, Vernont, the hearing site nearest
Hanpt on, New York, and return would cost the governnent agencies
i nvol ved a m ni mum $750. 00, whereas the cost to the operator of
sendi ng one representative to discuss settlement in Arlington
Virginia would cost a mni num of $400.00. The cost to the
operator, of course, would actually be much less since it would
be a busi ness expense deductible fromhis incone tax.
Furthernore, in Arlington a Conm ssion hearing room was
avai | abl e whereas in Rutland a hearing roomhad to be obtai ned
froma state agency. Thus, when the presiding judge bal anced
the costs and conveni ence of the government agenci es agai nst
that of respondent it appeared the bal ance of conveni ence
favored holding the settlenment conference in Arlington

The only authority cited by the Comn ssion for
di sregarding the plain | anguage of the statute and its own rules
was a case decided five years before passage of section 5(a) of
the APA. Furthernore, the case involved the setting of a site
for a protracted evidentiary hearing that involved the travel
and mai nt enance of several wi tnesses not a single representative
for a one day settlement conference. The cases that have
interpreted section 5(a) since its passage in 1946 have
uniformy held that "Due regard for the convenience and
necessity of the parties cannot be divorced fromthe conveni ence
of the agency." Burnham Trucking Co. v. United States, 216 F
Supp. 561, 564 (D. Mass. 1963) (3 Judge Court); Marenont v.
F.T.C. 431 F. 2d 124, 129 (7th Cr. 1970). It is respectfully
suggested that at its earliest opportunity the Conm ssion
reconsi der its sweeping anendnment of section 5(a) of the APA

~FOOTNOTE_FQOUR

4 Qversight conmttees and the Comm ssion should resist the
tenptation to usurp the presiding judge's authority to regul ate
the course of adjudicatory proceedi ngs, especially where they
do not understand the details of the day-to-day happenings or
the parties'litigating posture as reflected in the pleadings.
See, Appal achi an Power Co., 35 Ad. L. 2d 574, 578 (FPC 1974).
The committees and the Conmission are entitled to hold the
j udges account abl e but they should do so on the basis of an
i nfornmed under st andi ng and not nere surmise. There is as
strong a public interest in avoiding harrassnment of the judges



as the parties. Litigation brought nerely to harrass is a wholly
unr edeened burden and an affront to the admi nistrative process.



