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M NE SAFETY AND HEALTH Citation No. 333647
ADM NI STRATI ON ( MSHA) ,
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AND Citation No. 333648
O L, CHEM CAL AND ATOM C Docket No. DENV 79-105-M
WORKERS' | NTERNATI ONAL UNI ON, Citation No. 333649
LOCAL 2-24410,
RESPONDENT dimx M ne
DEC!I SI ON

Appear ances: Hugh A Burns, Esq., and Rosemary M Collyer, Esq.,
Dawson, Nagel, Sherman & Howard, Denver, Col orado
W M chael Hackett, Esqg., dinmax Ml ybdenum Conpany,
for Applicant;
Robert A. Cohen, Esqg., and Edward C. Hugler, Esq.,
Ofice of the Solicitor, U S. Departnent of Labor,
for Respondent NSHA;

David A. Jones Jr., Earl Dungan and Raphael Mure, Ol
Chenmi cal and Atomic Workers' International Union, Local

No. 2-24410, for Respondent Union
Bef or e: Admi ni strative Law Judge M chel s

These proceedings are applications for review of citations
brought by dimax Ml ybdenum Conpany, Applicant, pursuant to
section 105 of the Federal M ne Safety and Health Act of 1977, 30
US.C | 815. Applicant contested the nerits of the citations,
each of which charge a violation of mandatory standard 30 CFR
57.5-5 in that the silica bearing dust |level for the surveyed
m ners all egedly exceeded the all owabl e concentration and it al so
contested the reasonabl eness of the I ength of the abatenent tine
fixed in the citations.
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The matters were first schedul ed for hearing for February 27,
1979, but the hearing date was continued at the request of the
parties. After a nunber of prehearing conferences, sonme of which
were by tel ephone, these matters finally were set for hearing on
July 9, 1979, in Denver, Col orado.

On July 2, 1979, Respondent filed a nmotion to dismss
alleging (a) that MSHA determnm ned, upon review of the discovery
material, that it could not "sustain the particular violations
al l eged", (b) that dimax has indicated it will continue to work
on dust control, and (c) that for these reasons MSHA will vacate
the citations. In effect Respondent requested dism ssal on the
ground of noot ness.

Appl i cant opposed this notion and requested a full hearing.
The parties were given an appropriate schedule within which to
file the I egal nmenoranda or positions on the issue of dism ssal
A full opportunity was granted to the parties including the Local
Gl, Chemcal and Atom c Wrkers' Union, to discuss their
positions on this issue at a conference in Denver, Colorado, held
July 9, 1979.

Thereafter, on July 10, 1979, a ruling was nade fromthe
bench granting MSHA's notion to dismiss. This decision, with a
few grammati cal corrections, is set forth bel ow

Deci sion fromthe Bench

ADM NI STRATI VE LAW JUDGE M CHELS: The hearing will
cone to order.

As | stated before we went on the record, this is a
continuation of the prehearing conference that began
yesterday, at which time the parties presented their
positions on the notion to dism ss which has been
submtted by MSHA. And as | announced then, | would
attenpt to rule on that today. So I'lIl proceed to do
that. This will be a ruling fromthe bench, and I think
it wll be self-explanatory. So this is the ruling on
Respondent's notion to dism ss.

On July 2, 1979, MSHA noved to dismss these
proceedi ngs on the follow ng grounds: (a) based on its
prehearing review, Counsel determned that it "cannot
sustain the particular violations alleged;" (b) that
Cimax has shown indications that it will continue to
work on the control of the dust at dimax Mne; and (c)
that the citations are to be vacated. And | should
note that subsequent filing has indicated that the
notices are in fact now vacat ed.

Respondent Local No. 2-24410 of the G|, Chenical and

Atonmic Workers Union has not filed a witten response to
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this notion, but its representatives have stated on the
record that they concur in the notion to dismss. And so they
have been in effect heard on the notion

On July 9, 1979, the Applicant herein filed a
menor andum i n opposition to MSHA's notion to dismss.
It has argued (a) that the presiding Judge has
jurisdiction under the Act to direct the relief which
it seeks regarding the interpretation and application
of the dust control standard; (b) the controversy is
not rendered noot by MSHA's vacation of the citations;
and (c) that the case is not noot because justiciable
i ssues have survived the vacation of the citation

This issue, that is of the request for dismssal, was
t horoughly argued, as | previously stated, during the
prehearing conference yesterday. The parties are
prepared for hearing pursuant to ny instructions.
However, it is ny view, as | indicated at the
conference yesterday, that the matter of the vacating
of the citations and the request for dismssal is an
i ssue which properly should be decided at this tine
before going to hearing. | will, therefore, proceed to
make ny decision. This is based upon the subm ssions
of the parties, the argunents nmade on the record, and
upon a review of the cases which have been subm tted
and subnmitted with the I egal briefs.

I will enter a formal witten order hereafter affirmng
this decision fromthe bench. And | would reserve the
right, however, to nmake necessary corrections in such
formal order.

Now, at this tine | would ask that the parties bear
with ne for a rather lengthy statenent that | have in
which | want to el aborate on the reasons for ny
decision. And that decision is that | will grant the
notion to dismss.

| have studied the cases cited by the Applicant, and
will say quite briefly, because of the shortness of the
time, that I amnot convinced that these establish a
clear basis for the continuing litigation in these
proceedi ngs where the chargi ng docunents have been
vacated by the CGovernnent.

The Applicant as | understand it relies in part on the
rul e announced in the Southern Pacific Term nal Conpany
v. Interstate Conmerce Conmm ssion, 219 U S. 498 (1910),
in which the Court held to the effect that short term
orders capable of repetition yet evading review are not
di smssible on the grounds of nobotness. It is nmy view
t hat these
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proceedi ngs do not present an issue as precisely defined
as it was in the Southern case; and further, that there
is no evidence these citations are continuing or repetitive.

In Eastern Associ ated Coal Corporation, also cited by
the Applicant, the Board permtted review of a vacated
i mm nent danger order because there was a mmjor issue
left unresolved; that is, the continued issuance of
such orders in circunstances where inmm nent danger did
not exist. The operator in such instance, as | view it
at least, was directly and i medi ately affected by
future orders, because they would result in a closure
of its mne

Now, | recognize that an operator may al so be affected
by a citation, so | don't make a big point of that
di stinction because the Commission in its Energy Fuels
deci si on, Denver 78-410, May 1, 1979, did point out the
effect citations could have and did extend the right to
a review of citations in appropriate circunstances.
However, | believe it is clear that an operator
nevert hel ess woul d not be affected so directly.

Moreover, at least it seens to ne, in Eastern the
probl em was one of a recurring and continui ng nature
and like that in Southern, all the tinme evading review.
It was a clear and precise issue under a particular
provision of law as to which review nm ght otherw se be
denied to the operator. Such considerations do not in
nmy view exist in these proceedings. There is no single
i ssue of a clear and precise nature. The issues in
fact as phrased by the operator are of a w de and
varied nature, covering detailed questions which may
arise in a litigated proceeding.

There is no evidence that issuance of the citations is
a matter of repetition under circunstances which the
operator is continually denied a review It is
possible that simlar issues may arise in a future case
or in future cases of a related nature. But there is
no reason to believe on this record that in such a case
t he operator would not receive a full review of the
nmerits.

Accordingly, | believe that such cases cited by the
Applicant as supporting its request for a full hearing
are di stinguishable and are not sound precedent for the
action it seeks. The Applicant also relies on a series
of cases for the asserted proposition that "a case is
not rendered noot where there is a need for a
determ nati on of the question involved to serve as a
guide to the public agency which may" -- parts at this
point are omtted -- "act again in the sane nanner."
There is no show ng here of the
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i ssuance of citations in prior situations and their
vacati on whi ch woul d suggest a continuing practice or
the need to determi ne a question for guidance.

This is not to say that there will be no sinmlar
citations in the future. But if so, that future
occasi on would be the tinme to consider the possibility
of the need for a decision to provide the guidance.
Counsel for MSHA in his argunment has clearly suggested,
at least it seens to nme, that some m stakes have been
made. As a result, he has infornmed the Court that
procedures have been nodified and a policy directive is
to be issued shortly. Thus, there is every reason to
bel i eve that the m stakes or errors of the past, if
any, are not to be repeated.

Furthernore, these cases, that is the pendi ng cases,
are not the type in which it can be said with
confidence that the issues in subsequent cases wll be
the sane. In all probability they will be different.
The testing will no doubt take place on different
mners in different places and under different
circunstances. Wile the general considerations may be
the sane, it seens clear that the facts will differ in
rel evant and inportant detail. Thus, a decision on the
nmerits in these proceedi ngs woul d not necessarily be
di spositive of charges in other subsequent cases.

My principal difficulty, however, with the request to
hold a hearing in spite of the vacation of the
citations is that such a hearing would probably not
acconpl i sh anything that cannot now be acconplished or
decided on the record as it stands. The Applicant
anal ogi zes this situation to that of a
plaintiff-defendant in a civil case under the Federa
Rul es. Applicant has nmade no suggesti on, however, that
short of a summary judgnent a plaintiff in a civil suit
woul d gain nore than Applicant will receive here
nanely, a dismssal of the action

The question of what is to be gained by a full trial is
a very real one. As | viewthis, it is a foregone
conclusion that MSHA will not succeed because it has
declared it cannot prove its case. Thus, any hearing
woul d be wholly one-sided in which the Court woul d
receive a nore detail ed showi ng of the Applicant's
position and further proof that it is entitled to
dismissal. But if it is entitled to dismssal [after a
hearing] and a decision to that effect, it is entitled
to that on the record as it now exists. There is no
need for a trial to prove what is already known; that
is, that MSHA cannot sustain its burden of proof in
t hese cases.
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| realize that Applicant is seeking sonething
nore; namely, an affirmative ruling on certain statenents
which it has presented as the "issues of fact and | aw. "
I do not propose to give such an affirmative ruling on
these issues. That would be a far-reaching departure from
the relatively precise and established i ssues presented
in cases such as Southern and the Board's Eastern Associ at ed
matter. It would in ny view be tantamount to an advisory
opi nion on matters, sone of which are purely procedura
i ssues. These should not be decided other than in a strict
adversary context in ny view

Applicant finds fault with MSHA and di stingui shes these
proceedi ngs from Reliable Coal in part because NMSHA
here is maki ng no "concession of error." This is not
exactly true. MBHA in this conference has in effect, if
not explicitly, conceded that the citations were
erroneously issued. The Applicant, however, wants a
concession of error along the precise lines of the
i ssues franed by itself. That is unacceptable as |
view the matter.

MSHA di sputes the issues as phrased by the Applicant,
and there is no clear certainty that all of such
statenment of issues would necessarily be the issues in
a fully litigated proceeding.

| believe the Applicant, because of the vacation of the
citations, has obtained in these cases all the relief
it can reasonably expect to obtain. It is true, of
course, that the vacation of the citations
unfortunately | eaves undeci ded sone issues which may
wel I have been decided in a litigated case and woul d
t hen have been avail able for precedent and gui dance.
Sone of these issues, however, such as whether MSHA has
t he burden of proving dust concentrations in excess of
the TLV and the feasibility and practicability of any
dust control neasure not in use and whet her MSHA has
t he burden of proving any feasibility of any dust
control measures at the Climax Mne and others, are
apparently procedural in nature.

It would not be appropriate to address these issues
out side of the contested proceeding. A ruling on such
i ssues in the posture of this proceedi ng woul d be akin
to dicta and be of little use in the final resolution
in sone possible future case

I cannot conclude this decision without a summary of
the efforts which led to the present posture of the
proceedi ngs. The issues presented originated nearly
ni ne nonths ago. Cimax, according to its statenent,
has undergone great expense, tine, effort, and noney in
order to
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properly prepare for an adm nistrative resol ution of
the issues. It alleges that, up until a week ago, MSHA
has consistently refused to vacate the citations. The
Applicant asserts that this action raises a specter that
wi || shadow the entire enforcenment procedures under the
Act and that to condone the agency's action is to grant
it alicense to effect its desires over the operator
though it has no real right to do so.

| don't view the action of MSHA as bei ng oppressive as
Applicant has clained. If | did that, some appropriate
renedy would I think be in order. Nevertheless, the
conduct of MSHA as shown on this record cannot be
entirely condoned. (FOOTNOTE 1) It seens unusual, to say the
| east, that MSHA coul d not have determ ned nuch earlier
in the investigation that it had no case. Yet it
continued its investigation and discovery at what has
been a considerable cost to the Applicant in noney and
time. Moreover, there is at |east a suspicion that
MSHA is retreating now only to appear another day when
it has better proof.

Further, counsel for MSHA concedes that it has been a
| ear ni ng experience for MSHA though, of course, this
has been in part at the operator's expense. Wether or
not such tactics are permssible, the end result is to
cause the operator a considerabl e anbunt of hassle and
uncertainty. | understand, of course, that there are
areas of enforcenment here that are new to MSHA and
thus, as was argued, some m stakes are to be expected.
That, of course, is of little solace to the operator

Counsel for MSHA has argued in effect, at |least as |
understand it, that the operator is not really
deserving of too nuch synpathy here, that such actions
t hat have occurred are normal and expected in the
course of adm nistrative enforcement. 1 cannot
subscribe to that view The regul ati ons which al
m nes are subjected to call for considerable effort on
the part of the operators. And in applying these
regul ati ons they should be treated as fairly and
equitably as it is possible to do.
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In this instance, a mistake or error apparently
was made in issuing these citations, and the operator
has been subjected, at |least by its own account, to a
great deal of expense and effort. It seens to ne, at
least in certain narrowy defined circunstances such
as this where the operator has been so inproperly (FOOTNOTE 2)
cited and goes to a large expense to defend itself,
that it is entitled to sone kind of setoff. This will be
in accordance with the Board rulings which have permitted
setoffs where | arge expenses have resulted from ni ne
closures. Applicant here is actually in a better
position to claima setoff since it has not been found
to be in violation of the Act. (FOOTNOTE 3)

I'"'m of course, reasonably certain that MSHA wil |l
resist the inplementation of any such setoff on the

ground that it will interfere with the enforcenent of
the Act. | don't see that enforcenent would be
affected. It is a matter in nmy mind of a sinple equity
and fairness. Since no penalty is involved in these
proceedings, | amin no position, of course, to

i npl enent any setoff. However, as part of this
decision, | hereby recomrend to the Conmi ssion, in

connection with possible future penalties which may be
incurred by this conmpany in other cases, that it
consider in the interest of fairness and in Iight of
the particul ar circunstances of these proceedi ngs a
setoff to at least in part conpensate the operator for
its costs in this litigation.

I make this reconmendation with the condition that
within ten days the operator requests such a setoff and
submt a statenent of its direct costs for the record
MSHA wi | | have ten days thereafter to comment on this
statenment submitted by the operator if it chooses to do
so.

This concludes nmy decision on the notion to dismss.
Accordingly, the notion to dismss is hereby granted.
As | view and understand the situation since | have
granted the notion to dism ss, that would nmean that
there is nothing further to be resolved. And these
proceedi ngs are di sm ssed, and there is no further need
for action.
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Subsequent to this decision, the follow ng additional docunents
were received: Applicant's statenment of direct costs for set off
showi ng costs totalling $190,495.95, and its request that these
costs be set off against future penalties; the Secretary of
Labor's menorandum opposi ng the setoff claimand Applicant's
supplenent to its statement of costs for setoff. The Applicant's
subm ssi ons have conplied with the conditions set forth in the
decision for a recommendation for a setoff to the Conm ssion

The decision fromthe bench granting the notion to dismss
the applications for reviewis hereby affirned and these
applications for review are di sm ssed.

Further, the preconditions having been net, | affirmny
decision to recommend to the Conmi ssion, that in connection with
possi bl e future penalties which may be incurred by Applicant in
ot her cases, the Conm ssion consider, in the interest of fairness
and in light of the particular circunstances of these
proceedi ngs, granting the Applicant a setoff to at |least in part
conpensate it for its costs in these proceedings. | hereby so
r econmend.

Franklin P. M chels
Admi ni strative Law Judge

N
~FOOTNOTE_ ONE

1 This reference is not intended to be critical of
particul ar counsel

Also, no criticismis intended of MSHA's action in
bringi ng these proceedings. Cearly, the Secretary nust at tines
proceed even in doubtful areas if new technol ogi cal breakthroughs
in safety are to be achieved. The question is whether such
experimentation should be all at the expense of the industry and,
in particular, one nmenber of the industry.

~FOOTNOTE_ TWD
2 The word "inproperly"” was used here in the sense of its
meani ng of "not appropriate" or "incorrect."

~FOOTNOTE_ THREE

3 The reference to Board cases was intended only to suggest
that the concept of a "set off" has been sanctioned in the field
of mine health and safety. It is obvious that the Board cases
are not exact precedents for the action here reconmended, except
for the equitable principle involved. North American Coa
Conmpany 3 I BVA 93 (1974); Zeigler Coal Conpany 3 |IBMA 366 (1974).
It can hardly be contended, however, that the Conm ssion nust
al ways foll ow these cases. It is clearly free to make its own
det erm nati on.



