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Respondent

Bef or e: Judge Cook
I. Procedural Background

On August 24, 1978, the Mne Safety and Health
Admi nistration (MSHA) filed a petition for assessnent of civil
penalty pursuant to section 110(a) of the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. [0820(a) (1977), in the
above- capti oned proceeding. The petition alleged violations of
30 CFR 75.200 and 75.400. On Cctober 2, 1978, Peabody filed an
answer in conjunction with a notion to file a |ater answer, which
nmoti on was granted by an order dated October 13, 1978.

By order of COctober 16, 1978, the above-captioned case was
consol i dated with Docket Nos. BARB 78-6, 78-688-P, 78-690-P and
78-613-P and a notice of hearing was issued. However, Respondent
filed a notion on Cctober 25, 1978, wherein it requested that the
above- capti oned case be severed, requesting a separate hearing.
This notion was granted by an order dated Novenmber 6, 1978.

The hearing conmenced on Decenber 12, 1978. Representatives
of both parties were present and parti ci pated.
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At the conclusion of the hearing, counsel for MSHA and counsel
for the Respondent agreed that the hearing transcript could be
mai |l ed by the reporter by January 11, 1979. Counsel further
agreed that the initial briefs would be filed sinultaneously by
February 19, 1979. On February 12, 1979, Respondent requested
additional tinme until March 9, 1979, to file its initial brief.
By an order dated February 13, 1979, the time for the filing of
original posthearing briefs and any ot her proposals by way of
findings of fact and conclusions of |aw was extended to March 9,
1979. The time for response was extended to March 23, 1979.

The Petitioner filed its posthearing brief on March 9, 1979.
The Respondent filed its posthearing brief on March 12, 1979.
The Petitioner and the Respondent filed reply briefs on March 23,
1979, and March 29, 1979, respectively.
I1. Violations Charged

Order No. 7-0565 (1 MEM, Novenber 21, 1977, 30 CFR 75. 400.

Order No. 7-0563 (1 LWS), Novenber 21, 1977, 30 CFR 75. 400.

Order No. 7-0583 (1 LWS), Decenber 1, 1977, 30 CFR 75.200.
I11. Evidence Contained in the Record

A Stipulations

At the commencenent of the hearing, counsel for both parties
entered into stipulations which are set forth in the findings of
fact, infra.

B. Wtnesses

MSHA cal led as its witnesses Mtchell E. MIIs, an MSHA coal
m ne supervising inspector, and Louis W Stanley, an NMSHA
i nspect or.

Respondent called as its witnesses Brent W Roberts and
Martin T. Lovell, safety managers at Respondent's Canp No. 1
M ne, and Jack Dan Matheson I1l, a belt foreman at Respondent's
Canmp No. 1 M ne.

C. Exhibits

1. WMBHA introduced the follow ng exhibits into evidence:

(a) M1 is conputer printout titled "Controller
Informati on Report” conpiled by the Ofice of

Assessnments containing information as to the size of
t he operator.
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(b) M2 is a computer printout conpiled by the Ofice of
Assessnents containing the operator's history of violations for
whi ch assessnments had been paid up to Decenber 1, 1977.
(c) M3 is a map of Respondent's Canp No. 1 M ne.

(d) M4 is a copy of Order No. 7-0565 (1 MEM,
Novenber 21, 1977, 30 CFR 75. 400.

(e) M5 is a nodification of MA4.
(f) M6 is an abatenent of M4 and M5.

(g) M8 is the 104(c)(1) order underlying M4, M 10
and M 13.

(h) M9 is the 104(c)(1) notice underlying M 8.

(i) M10 is a copy of Order No. 7-0563 (1 LW5),
Novenber 21, 1977, 30 CFR 75. 400.

(j) M1l is a termnation of M10.

(k) M13 is a copy of Order No. 7-0583 (1 LW5),
Decenber 1, 1977, 30 CFR 75. 200.

(1) M14 is a term nation of M 13.

(m M16 is a drawi ng produced by I nspector Louis W
Stanl ey depicting his recollection of the conditions
cited in M 13.

(n) M17 is a copy of the cleanup programfor the
Respondent's Canp No. 1 M ne.

(o) M19 is an entry fromthe preshift exam ner's
report for the No. 3 Unit, dated Novenmber 25, 1977.

(p) M20 is a preshift examner's report for the No. 3
Unit, dated November 27, 1977, 10 to 11 p.m

() M21 is a preshift examner's report for the No. 3
Unit, dated Novenber 30, 1977.

(r) M22 is a preshift examner's report for the No. 3
Unit, dated Decenber 1, 1977.

(s) M23 is an entry fromthe belt exam ner's book
dat ed Novenber 17, 1977.

(t) M24 is an entry fromthe belt exam ner's book
dat ed Novenber 18, 1977.
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(uy M25is an entry fromthe belt exam ner's book dated

Novenmber 18, 1977.

(v) M40 is a copy of the roof control plan for the
Canmp No. 1 Mne, dated August 5, 1977.

2. Peabody introduced the followi ng exhibits into evidence:

(a) 0-2is the belt exam ner's book for the Canp No. 1
M ne, beginning with entries for Cctober 6, 1977.

(b) 0-3 is the preshift exam ner's book for the
Respondent's Canp No. 1 M ne.

(c) 0-4is a copy of the roof control plan for the
Canmp No. 1 Mne, dated April 6, 1976.

(d) 0-51is a drawing produced at the hearing by Martin
T. Lovell depicting his recollection of the conditions
cited in M 13.

I V. | ssues

Two basic issues are involved in the assessnment of a civil
penalty: (1) did a violation of the Act occur, and (2) what
anmount shoul d be assessed as a penalty if a violation is found to
have occurred? 1In determ ning the anpunt of civil penalty that
shoul d be assessed for a violation, the law requires that six
factors be considered: (1) history of previous violations, (2)
appropriateness of the penalty to the size of the operator's
busi ness; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business;
(5) gravity of the violation; and (6) the operator's good faith
in attenpting rapid abatenent of the violation

V. pinion and Fi ndings of Fact
A.  Stipulations

1. The Admi nistrative Law Judge has jurisdiction over the
subject matter in this proceeding (Tr. 7).

2. Peabody Coal Conpany and the Canp No. 1 M ne are subject
to the provisions of the Federal Coal Mne Health and Safety Act
of 1969 (Tr. 7-8).

3. The subject orders of wthdrawal were duly served on an
agent of the operator (Tr. 8).

4. The assessnent of any penalties in this proceeding wll
not affect the ability of Respondent to continue in business (Tr.
8).
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5. Wth respect to each of the alleged violations in this
proceedi ng, Respondent, at a m ninmum denonstrated good faith in
attenpting to achieve normal conpliance after notification of the
violations (Tr. 8).

6. Inspectors Louis W Stanley and Mtchell EE MIls were
duly authorized representatives of the Secretary at all tines
relevant to this proceeding (Tr. 8).

7. Each of the proposed exhibits to be submtted by
Petitioner and Respondent are authentic docunents which were
prepared in the ordi nary course of business by the person or
persons designated therein by their signature (Tr. 8).

8. For purposes of assessment of any penalties, Peabody is
a large operator (Tr. 8).

9. The Federal Coal Mne Health and Safety Act of 1969 has
been anmended by the Federal Mne Safety and Health Act of 1977
(Tr. 9).

10. The Respondent is subject to the Federal Mne Safety
and Health Act of 1977 (Tr. 9).

11. Novenber 21, 1977, was a Monday (Tr. 77-78).

12. Inspector Stanley's order of November 21, 1977 (Exh.
M 10), gives sufficient notice of the alleged accunmul ation cited
therein (Tr. 175).

13. Peabody Hol di ng Conpany, Inc., becane the controller of
Peabody Coal Conpany, effective June 30, 1977 (Tr. 510-511).

B. CQccurrence, Gavity, Negligence, and Good Faith
1. Oder No. 7-0565 (1 MEM, Novenber 21, 1977, 30 CFR 75.400
(a) GCccurrence of Violation

On Monday, Novenber 21, 1977, MSHA supervi sory inspector
Mtchell E. MIls visited the Respondent's Canp No. 1 Mne. He
arrived at 6:15 a.m (Tr. 20-23). Inspector MIls noted that he
was acconpanyi ng MSHA i nspector Louis W Stanley on a supervisory
i nspection and al so because of information he had received
regar+ding a problemwth "dirty belts" at the Canp No. 1 M ne
(Tr. 20-22, 115). Wiile on the surface, Inspector MIIs
consul ted with managenent personnel and persons fromthe United
M ne Workers of Anmerica, while Inspector Stanley exam ned the
preshift reports and the belt examner's reports (Tr. 23, 50-51).

I nspector MIls' know edge of the information contained in those
reports was acquired fromlnspector Stanley (Tr. 50-51, 147-150).
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Upon arriving underground, each inspector proceeded to a
different area of the mne to begin his inspection. Inspector
MI1lls inspected the area of the Third Main South belt, also
call ed the Second South piggy-back belt (Tr. 239-240, 317). Ken
Hazel wood and Brent Roberts acconpani ed himon the inspection
tour (Tr. 29-30). He commenced his inspection at the tail piece
and ended his inspection at the header, wal king the entire
3,500-foot length of the belt (Tr. 25, 73). The No. 7 Unit was
nmovi ng, but the belt was not in operation and no coal production
was occurring inby either the tail piece or the header (Tr. 74-76,
98, 133-134, 240-243).

He observed readily noticeabl e accumul ati ons of conbusti bl e
material at two | ocations along the belt (Tr. 38, 44-45, 107).
He measured the | ength and depth of the accunulations with a
steel rule, with the assistance of either M. Hazelwood or M.
Roberts (Tr. 45-46).

The first accunul ati on was observed at the old No. 7 Unit
belt drive (Tr. 38, Exh. M4, Point E on Exh. M3). It consisted
of |l oose coal and coal dust 16 to 24 inches in depth and 60 feet
inlength. He recalled frommenory that it was 10 to 12 feet
wide (Tr. 44, 74, 124). The depth of the accumul ation indicated
to the inspector that it had existed for approximately two shifts
(Tr. 96).

The second accumnul ation was |ocated in the mddle of an
i ntersection, one crosscut outby No. 3 Unit's intake overcast
(Tr. 25-26, 89, Exh. M4, Point C on Exh. M3). The accunul ati on
was 20 inches in depth and 20 feet in length. He recalled from
menory that it was approximately 2 feet wide (Tr. 45, 74, 125,
Exh. M4). It consisted of approximately 80 percent coal, both
fine and lunp, and 20 percent rock (Tr. 45, 86-87, 114-115, 118).
The inspector estimated that the accunul ation had existed for
approximately 2 weeks (Tr. 60, 96). The inspector's opinion as
to both the cause of the accunul ation and the duration of its
exi stence was based upon a commopn set of observations. He
testified that the belt had been running out of alignnent as the
result of a rock fall (Tr. 40-48). Thus, the top belt had been
running to the right and the bottom belt had been running to the
left. The top belt had been rubbi ng agai nst the upright belt
stand, while the bottom belt had been rubbing the rock and the
coal (Tr. 87-88). The top belt was worn from rubbi ng agai nst the
stand, and, in fact, had rubbed hal fway through a 2-inch pipe
that was part of the belt stand. The bottom belt had rubbed
t hrough a piece of coal or rock. The belt was dragging the
bottom and the bottomrollers were buried. It was the
i nspector's opinion that it would have required approxi mately 2
weeks for these conditions to develop (Tr. 57-60, 87-88, 99).
M sal i gnment of the belt and slippage caused the spillage (Tr.
40-48, 62-63). This interpretation of inferences drawn fromthe
facts was based on the inspector's experience in dealing with
belts (Tr. 123).
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Inspector MIls testified that he specifically asked Messrs.
Hazel wood and Roberts if they thought the accunul ati ons of coa
wer e excessive, and that one or both of themresponded in the
affirmative (Tr. 43-44).

Inspector MIls identified Exhibit M 17 as containing the
cl eanup programin effect at the Respondent's Canp No. 1 M ne on
November 21, 1977. The cl eanup program dated February 25, 1972,
states:

The pl aces are cl eaned by 14BU10O- 11BE | oadi ng machi ne.
The ribs are hand shovel | ed.

The float dust and coal spillage is shovelled by hand
on all belt haul age.

This work is being done by both coal run shifts.

Inspector MIls discussed the Respondent’'s cl eanup program
(Exh. M17) at two points in his testinony. During direct
exam nation, he testified that his observations caused himto
concl ude that the cleanup plan (Exh. M17) was not being
foll owed, especially with regard to the accumul ation | ocated one
crosscut outby the No. 3 Unit overcast. He testified that the
plan requires float dust and coal spillage to be shovel ed by hand
on all belt haul age during the coal run shifts (Tr. 61-62). The
i nspector set forth a nore detailed interpretation of the cleanup
pl an during the course of exam nation by the Judge. He testified
that the plan nandates daily inspection and reporting, in
addition to systematic daily cleaning so that the belt remains
clean at all tinmes (Tr. 126-127).

The inspector had no actual know edge of whether cleaning
had occurred in the area of the No. 3 Unit intake overcast on
November 17, 1977, or Novenber 18, 1977 (Tr. 83-84). He never
asked anyone whet her any cl eaning had been done in the area (Tr.
120). He did not recall discussing with either M. Roberts or
M. Hazelwood their plans for cleaning the belt (Tr. 122). In
addition, he did not ask anyone at the m ne whether they intended
to start the belt prior to cleanup (Tr. 122).

Inspector MIls issued the subject 104(c)(2) order of
wi t hdrawal at 10:30 a.m, Novenber 21, 1977 (Exh. M4), citing
the Respondent for a violation of the mandatory safety standard
set forth in 30 CFR 75.400. This section of the Code of Federa
Regul ati ons states the followi ng: "Coal dust, including float
coal dust deposited on rockdusted surfaces, |oose coal and other
conbustible materials, shall be cleaned up and not be permtted
to accumul ate in active workings, or upon electric equi pment
therein."

30 CFR 75.2(g)(4) defines "active workings" as "any place in
a coal mne where mners are normally required to work or
travel . "
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In dd Ben Coal Conpany, 8 IBMA 98, 84 |.D. 459, 1977-1978 OSHD
par. 22,088 (1977), notion for reconsideration denied, 8 | BVA
196, 1977-1978 OSHD par. 22,328 (1977), the Board of M ne
Qperations Appeals (Board) held that the presence of a deposit or
accumul ation of coal dust on other conbustible materials in
active workings of a coal mne is not, by itself, a violation
The Board held that MSHA's prima facie case consists of the
follow ng three el enents:

1. that an accunul ation of conbustible materi al
existed in the active workings, or on electrical
equi prent in active workings, of a coal mne;

2. that the coal mne operator was aware, or, by the
exerci se of due diligence and concern for the safety of
the m ners, should have been aware of the existence of
such accunul ati on; and

3. that the operator failed to clean up such

accunul ation, or failed to undertake to clean it up
within a reasonable time after discovery, or, within a
reasonable tinme after discovery should have been nade.

8 IBVA at 114-115.

There can be no doubt that accunul ati ons of conbustible
materials existed in the active workings of the Respondent's Canp
No. 1 Mne at the two above-described | ocations along the Third
Main South belt. Accordingly, it is found that MSHA has
established the first elenent of its prima facie case. (FOOTNOTE 1)
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The second el enent of MSHA's prina facie case, the requirenent
that the operator have actual or constructive know edge of the
exi stence of the conbustible accunul ati ons, has generated sone
controversy anong the parties, as evidenced through their
post heari ng subm ssions. According to MSHA, the A d Ben decision
addresses itself to two distinct types of accunul ations: "usual"
and "unusual ." MSHA argues that dependi ng upon the type of
accunul ation present in a given case, the operator's
responsibilities and the legal prerequisites for MSHA' s
establishnent of a prinma facie case differ radically. MHA takes
the position that it nmust set forth affirmative evidence as to
all three elements of its prima facie case only where the
accumul ations are "unusual” in nature. However, where "usual"
accumul ations of conbustible materials have resulted fromthe
ordinary course of the operator's mning activities, MSHA argues
that "the Board appears to infer" that no know edge requirenent
is present since it is "assuned" that the operator is aware of
t hese inevitable accumul ations. |In such cases, MSHA argues that
it satisfies its burden under O d Ben when it proves that the
operator was not nmamintaining its regular cleanup program or that
the cl eanup programwas deficient in that conbustible materials
were being permtted to accunmul ate w thout adequate attention to
their cleanup (Petitioner's Posthearing Brief, pp. 3-4).

The Respondent takes vigorous issue with MSHA' s assertions
(Respondent's Reply Brief, pp. 1-2).

| disagree with MSHA's interpretation of A d Ben. The fact
that an accunul ation is "usual™ or "unusual" does not alter
MSHA' s burden of going forward with the evidence. This is so
because al t hough the Board di scussed both "usual" and "unusual "
accunul ations in its decision, it did not distinguish between
themwhen it set forth the elements of MSHA's prinma facie case.
The fact that the three el enents are described as "the precise
el ements of proof required under * * * 30 CFR 75.400 to nake
out a prima facie case * * * " further indicates that no such
di stinction was intended. (FOOTNOTE 2)

In effect, MSHA argues that a presunption exists that the
operator knew or should have known of the accunul ation's
exi stence once it has been established that the accunul ation
accrued during the ordinary course of the operator's mning
activities, and that the operator's
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regul ar cl eanup program was not being followed or was deficient
in sone respect. However, the Board in A d Ben did not
specifically set forth such a presunption

Al t hough the Board did indicate that "[p]roof of the absence
of [a regul ar cleanup] program together with the presence of any
accunul ati on m ght well alone support a citation for violation of
Section 304(a)," A d Ben Coal Conpany, 8 IBMA 196, 198, 1977-1978
OSHD par. 22,328 (1977), Opinion and Order Denying Mtion for
Reconsi deration of A d Ben Coal Conpany, 8 IBVMA 98, 84 |.D. 459
1977- 1978 OSHD par. 22,088 (1977) (enphasis in original), this
statenment does not strengthen the Petitioner's position in the
case at bar. The statement nerely indicates that the operator
m ght be held strictly liable if he fails to maintain a regul ar
cl eanup program In the case at bar, the Respondent had a
regul ar cl eanup program (Exh. M17). Although Inspector MIIs
stated that the plan was not being followed (Tr. 61), the
Respondent took a position refuting this characterization by
arguing that the Respondent was confronted wi th unusua
circunstances in its efforts to clean the Third Main South belt
(Respondent's Reply Brief, pp. 2-3). It cannot be found that the
Board intended to inpose a strict liability standard where the
operator nmintains a regular cleanup program especially where
the parties have raised a genuine issue of material fact with
respect to whether the plan was being foll owed.

For the reasons set forth below, I find that the Respondent
knew or shoul d have known of the existence of the conbustible
accunul ations at the two locations along the Third Main South
bel t.

A substantial dispute has arisen between the parties with
respect to the know edge issue, particularly as regards the
accunul ation located in the intersection one crosscut outby the
No. 3 Unit intake overcast. The Petitioner relies nost heavily
on the inspector's estimate that the condition existed for
approxi mately 2 weeks in arguing that the Respondent both knew of
t he existence of the accumul ation and failed to undertake cl eanup
procedures within a reasonable tine after he knew or shoul d have
known of their existence. The Respondent disagrees, relying upon
its belt examiner's reports (Exh. 0-2) to argue that the
accumul ati ons observed in the area of the No. 3 Unit overcast
were systematically renmoved pronptly upon di scovery.

I find the evidence adduced by the Respondent sufficient to
rebut the inspector's estimate that the accunul ati on had existed
for approxi mately 2 weeks.

The inspector testified that running the belt while it was
out of alignnent was a partial cause of the accumulation (Tr. 48,
62-63). The belt had been knocked out of alignnment by a roof
fall occurring one crosscut outby the No. 3 Unit's intake
overcast, i.e., the roof fall had occurred in the sanme |ocation
where the inspector observed
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the accunul ation (Tr. 40-41, 45). The fall had pushed the belt
approxi mately 18 inches out of alignment (Tr. 65) causing it to
rub both the belt stand and the coal (Tr. 57-58, 60). According
to the inspector, either the area had not been cleaned after the
fall or another fall had occurred (Tr. 45). He estimated that
the accunul ation cited in the order of w thdrawal had existed for
approxi mately 2 weeks, noting that 2 weeks woul d have been
required for the belt stand to devel op the anount of wear
observed, and also to "make all of the belt cut on the opposite
side and to wear the rubber off" (Tr. 60) (see also, Tr. 57-58).

M. Brent Roberts, the safety manager of the mne, was aware
t hat damage had been suffered by the Third Main South belt as the
result of a rock fall sonmewhere in the area of the No. 3 intake
overcast (Tr. 301). Although he had no idea as to when the roof
fall had occurred, he indicated that it had to have been quite a
whi | e before Novenber 21, 1977 (Tr. 301). He indicated that the
area had been cleaned after the fall, but that apparently nore
rock had fallen in, either as the result of a second roof fall or
as the result of rock sliding into the side of the belt (Tr.
301). However, he did not know the date of the second occurrence
(Tr. 301-302).

Additionally, the inspector testified that the operator was
aware of the existence of these accunul ati ons because of entries
in the preshift exam ner's books (Tr. 50-51). At the Canp No. 1
M ne, the operator has both a preshift exam ner who makes the
active coal production units and a belt exam ner who nakes the
belt on each coal production shift (Tr. 51). The belt exam ner
makes entries in a belt exam ner's book | ocated outside the mine
(Tr. 51). According to the inspector, the accumul ati ons were
noti ceabl e, and anyone naki ng an adequate preshift exam nation in
the area woul d have noticed them (Tr. 107-108). Although there
are substantial indications that the information relayed to
Inspector MIls by Inspector Stanley as to entries contained in
the belt exam ner's book pertained to the Second Main South belt,
and not to the Third Main South belt (Respondent's Posthearing
Brief, pp. 20-21), the error has no bearing on the operator's
actual or constructive know edge of the accumul ati ons' presence.
The belt exam ner's book (Exh. 0-2) indicates that the Respondent
was aware of spillages in the area of the No. 3 overcast. The
belt exam ner's reports for each of the follow ng days and shifts
indicate a problemwith coal spillage in the area of the No. 3
overcast: second shift, Novenber 17, 1977 (Exh. 0-2, Tr. 80,
252-253, 329); second shift, Novenber 18, 1977 (Exh. 0-2, Tr. 84,
252, 327-328); second shift, Novenber 19, 1977 (Exh. 0-2, Tr.
251-252). Although, as a result of the information contained in
Exhi bit 0-2, the Respondent assigned nmen to clean the area on the
November 18, 1977, and Novenber 19, 1977, day shifts (Tr.
328-329), there is no indication that cleanup personnel were
assigned to the area on the Novenber 19, 1977, second shift.



~1132

The foregoing evidence is sufficient to rebut the inspector's
opi nion that the accurmulation in the area of the No. 3 overcast
had existed for 2 weeks. There is no indication that he asked
any of the operator's enpl oyees when the roof fall had occurred,
even though his testinony reveals two possible reasons for the
accunul ation's presence, i.e., either the area had not been
cl eaned or another fall had occurred (Tr. 45). |In fact, he never
asked anyone whet her any cl eaning had been done by the Respondent
prior to issuing the order (Tr. 120). The fact that M. Roberts
stated that the area had been cleaned after the first roof fal
and that another roof fall or rock slide had occurred in the
area, coupled with the fact that the Respondent had cl eaned in
the area of the No. 3 overcast during the week prior to the
i ssuance of the order, indicates that MSHA has failed to
establish by a preponderance of the evidence that the
accumul ation had existed for 2 weeks. It is, however, sufficient
to establish by a preponderance of the evidence that the belt had
been running out of alignment for approximtely 2 weeks.

However, this does not end the inquiry, because an entry
made in the belt exam ner's book for the Novenmber 19, 1977,
second shift (Exh. 0-2,Tr. 251-252), is sufficient to charge the
Respondent with know edge of the presence of a conbustible
accumul ation near the No. 3 overcast. 1In this instance, the
accunul ati on was 20 i nches deep for a distance of 20 feet, but
the nost serious part of the accunmulation related to the belt
dragging in coal and rock and the rollers so deeply buried that
they could not be seen (Tr. 71, 87-88, 98-99). The extent and
nature of the accunul ati ons show that the serious portion had to
exi st for nore than one shift and also that the belt exam ner did
not report in the book the extreme seriousness of the
accunul ati on. Know edge of the belt exam ner should be
chargeabl e to the Respondent under the principles set forth in
Pocahont as Fuel Conpany, 8 |IBMA 136, 84 |.D. 488, 1977-1978 COSHD
par. 22,218 (1977), aff'd sub nom Pocahontas Fuel Co. v. Andrus,
590 F.2d 95 (4th Cr. 1979). Furthernore, the Respondent, in its
post hearing brief, acknow edges its awareness of this
accunul ation cited by the inspector (Respondent's Posthearing
Brief, pp. 17-18).

The Respondent argues that it should not have been aware of
the accunul ation |located at the old No. 7 Unit header. An
i ndi vidual was regularly assigned to clean this area (Tr. 319).
According to Respondent, it should not have been aware of the
accunul ati on because when the belt supervisor exam ned Exhi bit
0-2 at the beginning of the day shift on Novenber 21, 1977, he
bel i eved that the individual assigned to the No. 7 Unit was stil
stationed at the old No. 7 header |ocation. Although the belt
supervi sor knew that the No. 7 Unit was noving, he understood
that this individual would remain responsible for the old No. 7
header | ocation even after the unit noved because of its
proximty to the tailpiece of the Third Main South belt, at which
point No. 7 Unit's new belt would enpty and for which he was
al ready responsible (Tr. 318, 323) (Respondent's Posthearing
Brief, p. 17).
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| disagree.

Unit header had been noted on the day and second shift reports
for Novenber 19, 1977 (Exh. 0-2, Tr. 316), is sufficient to
charge the Respondent with knowl edge of the accunul ation's

presence.

The inspector's estimate that the accumul ati on had

exi sted for approximately two shifts is thus confirned by the
entries in Exhibit 0-2 (Tr. 96).

The final element of MBHA's prima facie case is whether the
operator failed to clean up the accunul ations, or failed to

undert ake
di scovery,
have been

to clean themup, within a reasonable tine after
or within a reasonable tine after discovery should
made.

As to the issue of "reasonable tine," the Board in AOd Ben

st at ed:

8 | BVA at

As nentioned in our discussion of the responsibilities

i nposed upon the coal mne operators, what constitutes
a "reasonable tinme" nust be determ ned on a
case-by-case evaluation of the urgency in ternms of

i keli hood of the accunulation to contribute to a mne
fire or to propagate an explosion. This evaluation may
wel | depend upon such factors as the mass, extent,
conbustibility, and volatility of the accumul ati on as
well as its proximty to an ignition source.

115.

The Board further stated:

8 | BVA at

Wth respect to the small, but inevitable aggregations

of combustible materials that accompany the ordinary,
routine or normal mning operation, it is our view that
t he mai ntenance of a regul ar cl eanup program which
woul d i ncorporate fromone cleanup after two or three
production shifts to several cleanups per production
shift, dependi ng upon the vol une of production

i nvol ved, mght well satisfy the requirenments of the
standard. On the other hand, where an operator
encounters roof falls, or other out-of-the-ordinary
spills, we believe the operator is obliged to clean up
t he conbustibles pronptly upon discovery. Pronpt

cl eanup response to the unusual occurrences of
excessi ve accunul ati ons of conbustibles in a coal mne
may well be one of the nost crucial of all the
obligations inmposed by the Act upon a coal mne
operator to protect the safety of the m ners.

111.

The fact that the need for cleaning at the Ad No. 7
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A question is presented as to whether the two accunul ations cited
by I nspector MIls are the "small, but inevitable aggregations of
conbustible materials that acconpany the ordinary, routine or
normal m ning operation,” or whether they are "unusua
occurrences of excessive accurmulations.”™ In the former case, the
Respondent di scharges its duty through the maintenance of and
adherence to a regul ar cl eanup program i ncorporating fromone
cleanup after two or three production shifts to several cleanups
per production shift, depending upon the volunme of production
involved. In the latter case, the Respondent is required to
undert ake effective cl eanup procedures pronptly upon discovery of
t he accunul ati ons.

For the reasons set forth below, | conclude that part of the
accunul ations cited by Inspector MIIs in his order of wthdrawal
wer e excessive accunul ations requiring a pronpt cleanup response
by the operator within the nmeaning of Add Ben. As such, the
Respondent was required to inplenment cleanup procedures outside
the requirenents of its regular cleanup program As relates to
the other part of the accum ations, it is evident that the
regul ar cl eanup program was not foll owed.

The Respondent seeks to avoid a finding that a violation
occurred by arguing that it was confronted with "unusua
circunstances" in its efforts to clean the Third Main South belt
(Respondent's Reply Brief, pp. 2-3). | disagree. The problens
experi enced by the Respondent coul d have been renedi ed by sinply
realigning the belt.

The inspector testified that the accunul ati ons occurred as a
result of both running the belt while it was out of alignnent and
because of slippage (Tr. 48, 62-63).

The al i gnnment and slippage problenms were directly
attributable to the roof fall that occurred along the Third Main
South belt line approximately 2 weeks prior to the issuance of
the order. The avail abl e evidence, such as the excessive wear on
the belt stand, indicates that the belt had not been realigned
after the fall. In addition, the alignment problem was
aggravated by events occurring on both the No. 3 and No. 6 Units
on or around Novenber 14, 1977, approximately 7 days prior to the
i ssuance of the order. According to Jack Dan Matheson I, the
belt foreman at the Canp No. 1 Mne, a fall occurred on the No. 6
Unit and the No. 3 Unit was |loading rock (Tr. 338). The Third
Main South belt was involved in transporting the material outside
of the mine (Tr. 338, 344). As the transporting of |arge rocks
on the belt is, initself, sufficient to "knock" the rollers and
cause an alignnent problem (Tr. 339-340), it can be inferred that
the activities on or around Novenber 14, 1977, aggravated the
exi sting alignnent problemon the Third Main South belt.

Al t hough



~1135

it may be unusual for two units to be running rock onto the belt
simul taneously (Tr. 376), this fact does not provide sufficient
justification for failure to inplement pronpt cleanup, especially
when such activities aggravate a preexisting alignnent problem

The fact that the roof falls which caused or aggravated the
al i gnment probl em had been cleaned up is of no assistance to the
Respondent. Al though those occurrences were renoved in time or
di stance from accunul ati ons observed on Novenber 21, 1977, the
accunul ations still remained outside the scope of Respondent's
regul ar cleanup program Failure to correct the alignnent and
slippage problens resulted in the presence of such extensive
accumul ations of conbustible materials in the mne's active

wor ki ngs that they cannot be deened "the small, but inevitable
aggregations of combustible materials that acconpany the
ordinary, routine or normal mning operation.” 8 IBMA at 111

As long as the Respondent pernmitted the alignnment and slippage
problenms to persist, it was bound to renove the vol un nous
accunul ati ons pronptly upon di scovery, subject, of course, to the
provi so that cleanup occur within a reasonable tine.

Respondent submits that a violation of 30 CFR 75. 400 cannot
be found as regards the accunulation | ocated in the intersection
| ocated one crosscut outby the No. 3 Unit's intake overcast
because it was in the process of alleviating the allegedly
violative condition at the tine the withdrawal order was issued
(Respondent's Posthearing Brief, p. 18; Respondent's Reply Brief,
p. 5). The belt was not operating and there was no coa
producti on. Jack Matheson testified that he had assigned two nen
to clean the area on Novenber 21, 1977, because it had been cited
in Exhibit 0-2 on the second shift of Novenmber 19, 1977 (Tr.
333-334), and that he intended to keep the Third Main South belt
shut off until the area had been cleaned (Tr. 331). |In fact, M.
Mat heson went to the header of the Third Main South belt to
insure that the belt was not in operation (Tr. 330-331
Respondent's Posthearing Brief, p. 18, Respondent's Reply Brief,

p. 5).

However, the fact that the Respondent was in the process of
renovi ng the accumul ations at the tine the withdrawal order was
i ssued is not dispositive of the question of whether it had
permtted the accunul ations to exist by failing to commence
cl eanup procedures within a reasonable tine after discovery. The
Respondent's theory, when carried to its |ogical conclusion
woul d preclude the finding of a violation where it could be
est abl i shed that a dangerous accunul ati on of conbusti bl es had
exi sted for a nonth, as long as the operator was in the process
of removing themat the nmoment the order of wthdrawal issued.
Such a position is patently erroneous because it conveniently
over|l ooks the clear mandate of O d Ben that "cleanup should be
acconpl i shed within a reasonable tine after discovery.” 8 |IBMA
at 110.
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In support of its position, Respondent cites the Board' s decision

in Zeigler Coal Conpany, 3 |IBMA 366, 81 |.D. 598, 1974-1975 COSHD
par. 18,675 (1974). 1In Zeigler, a notice of violation was issued
for oil and grease accumul ations on a coal drill. The drill had
been taken out of service and was being cleaned at the tine the
violation was cited. 1In holding that no viol ati on was present
since the equi pmrent was out of service and being cl eaned at the
time of the inspection and prior to the issuance of the notice,

t he Board observed that such facts warranted the inference that
the operator intended to clean the equi pnent before it reentered
servi ce.

The circunstances of that case do not apply to the facts in
the instant case. The principles of the later A d Ben decision
revi ewed above, must be applied to the instant case. There is no

i ndication that the coal drill involved in Zeigler had been in
use for an unreasonable period of tine after the accumul ati on was
or shoul d have been di scovered by the operator. 1In the instant

case, the evidence is to the contrary as relates to the operation
of the belt in question

The A d Ben case is instructive as to the type of corrective
action the Respondent should have taken. After setting forth the
el ements of MBHA's prima facie case, the Board proceeded to apply
the test to the facts presented. According to the Board:

The operator's w tnesses provided the only evidence
expl ai ni ng how and when the conbustible materials had
accumul ated and what and when corrective action was
taken. M. Steve Row and, a graduate m ning engi neer
and a production foreman of Mne No. 24 for Ad Ben
testified that the accumul ati ons occurred during the
shift preceding the nmorning shift of July 13, when the
i nspection took place, and that they were caused by a
belt separation (Tr. 154); that there had been
al i gnment and and tension problens with the belt (Tr.
157) and that the m ne nanager sent nen to restore
tension to the belt and realign it to prevent continued
spi |l age, which was done (Tr. 158); that al so, on the
nmorni ng of the inspection, after checking the preshift
exam nation reports, inspecting the beltline, and
maki ng the face areas, he i medi ately assigned the
bobcat and shuttle car operators to shovel the side
dunps along the belt (Tr. 156); and that the m ne
manager had told himthat two belt shovel ers had been
sent to the 8th south belt in response to the preshift
exam nation report which showed the belt dirty on the
just-concluded shift (Tr. 156). M. Yattoni verified
this by his testinony that he observed the two belt
shovel ers beginning their work at 185 station along the
beltline as he walked in with the inspector (Tr. 114).

[ Enphasi s added. ]

8 IBVA at 117.
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The pertinent |anguage in the above-quoted passage reveal s that
the operator was not only in the process of renoving the
accumul ations within a reasonable tinme after it knew or should
have known of their existence, but also alleviating the cause of
the spillage, i.e., the belt separation, tension and alignnent
problenms. There is no indication in the present case that M.
Mat heson had instructed his nen to correct the cause of the
spi |l l age through alleviating the slippage and alignnment problens.
Accordingly, there is no basis for an inference that Respondent
woul d have i npl enented proper corrective action prior to starting
the Third Main South belt.

The fact that the belt was not in operation on the norning
of Novenber 21, 1977, does not control the outcome of the case.
A d Ben states that "reasonable tinme" nust be determ ned by
eval uating "urgency in ternms of likelihood of the accunulation to
contribute to a mne fire or to propagate an explosion.” 8 |IBVA
at 115. Such factors as "mmss, extent, conbustibility, and
volatility of the accumulation as well as its proximty to an
ignition source" are relevant to this evaluation. 8 I BMA at 115.
Accordingly, it is proper to ook to the conditions that existed
at the tine the operator acquired know edge of the accurul ation's
presence in determ ning whether it undertook cl eanup procedures
within a reasonable tine.

The mass, extent and physical characteristics of the
accumul ation near the No. 3 Unit intake overcast are set forth
above. It is unnecessary to repeat them They are hereby found
to be of sufficient mass, extent and conbustibility to contribute
to a mne fire or propagate an explosion. The remaining question
is whether they were in sufficient proximty to an ignition
source.

The accunul ation either was observed or shoul d have been
observed by a belt exam ner during the second shift on Saturday,
November 19, 1977 (Exh. 0-2, Tr. 251-252). The shift started at
4 p.m and ended at mdnight (Tr. 245). The testinmony of M.
Brent Roberts is sufficient to establish that it is nore probable
than not that the belt exam ner observed the condition between 4
and 8 p.m (Tr. 252). 1In fact, the law requires the belt
exam nation to be made as soon as the coal production shift
starts (Tr. 150). 30 CFR 75.303. According to M. Roberts, it
woul d be safe to assune that the belt was runni ng on Novenber 19,
1977, because entries in the belt exam ner's book are nmade only
during those tinme periods when the belt is running (Tr. 266).
This is confirned by M. Matheson's assertion that the belt
exam ner nakes his exam nation of the belts during the coa
production shift or during a shift on which the belts are running
(Tr. 314).

Inspector MIls identified the potential hazard invol ved as
amne fire (Tr. 70), and stated that there was a good
possibility that a fire could occur (Tr. 71). According to the
i nspector, heat-producing friction is caused both by the belt
dragging in
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coal and rock and by the belt rubbing the stand (Tr. 71). In
fact, he nmade the point quite graphically by stating: "Wen a
belt rubs a stand this long, its got to get hot. You'll find when
they rub this long, sonetinmes they' re so hot you can't touch
them even rollers that catch fire" (Tr. 71). The belt rollers
were buried (Tr. 98-99). Hi s opinion was based on 25 years
experience gained as a mne foreman (Tr. 19, 98).

The testi nony of Respondent's w tnesses confirms the
i nspector's assertions. According to M. Lovell, a belt running
in coal is anignition source (Tr. 425). M. Roberts' testinony
on crossexam nation reveals that a fire could have been caused by
operating the belt before the accumul ati ons were cl eaned up (Tr.
279). M. NMatheson's testinony on cross-exam nation reveal s that
if the accumul ati on had not been cleaned up, a belt fire could
have occurred (Tr. 397).

The belt examiner is required to record his findings shortly
after conpletion of his examination (Tr. 150-151). The
Respondent's belt exami ners recorded their entries toward the end
of the shift (Tr. 316). The actual or constructive know edge of
an individual assigned by the operator to performrequired
examnations is inputed to the operator. Pocahontas Fue
Conpany, supra.

Accordingly, it is found that at the tine the belt exam ner
observed the accunulation, it was in sufficient proximty to an
ignition source to warrant pronpt cleanup, and that this
know edge was inputed to the operator

It is further found that the operator failed to inplenent
cl eanup procedures within a reasonable tinme in that it failed to
i npl enent cl eanup until the next production shift, i.e., on the
nor ni ng of Novenber 21, 1977.

As relates to the accunulation at the old No. 7 Unit header
(Point E on Exh. M3), it is found that they were of sufficient
mass, extent and conbustibility to contribute to a mne fire.
The accumul ati on was noted on the Novenber 19, 1977, day and
second shifts (Exh. 0-2, Tr. 316). The testinony of M. Matheson
establ i shes that an individual was assigned regul ar cl eanup
duties at the old No. 7 header, and that M. WMatheson expected
himto clean the area even though the No. 7 Unit was noving.
However, M. Matheson had no actual know edge as to whether this
i ndi vidual actually had cleaned the area during the tine in
question (Tr. 319-324, 386). According to Inspector MIIs,
assum ng that the belt had been activated prior to cleanup, the
buried coal and friction would have provided an ignition
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source (Tr. 111-112). The accumrul ati on shoul d have been cl eaned
up during either the day or second shift on Saturday, Novemnber
19, 1977, to conply with the regul ar cleanup program The
Respondent's belt foreman stated that absenteei smon Saturday
eveni ngs (second shift) is about 30 percent. However this does
not relieve the Respondent fromits responsibility. In
accordance with the rationale set forth above, it is found that
t he Respondent failed to undertake cleanup within a reasonable
time after discovery of the accunul ati ons.

Accordingly, it is found that MSHA has established a
violation of 30 CFR 75.400 by a preponderance of the evidence.

(b) Gavity of the Violation

The potential hazard involved was a nmine fire (Tr. 70).
There was a good possibility of a fire occurring (Tr. 71).
Al t hough the belt was neither running nor hot at the tine the
order was issued (Tr. 74, 87), it had been in operation on
Novenmber 19, 1977, i.e., prior to conmencenent of cleanup. The
belt was nmade of fire-resistant material, water lines ran
parallel to it, and a fire sensor was in the area (Tr. 102,
249-250). There was no nethane in the area (Tr. 103). The
length of the belt was pretty well rock dusted (Tr. 103, 248).
There was some rock dust atop the accumul ation on the return side
near the No. 3 overcast, but there was no rock dust atop the
accunul ati on under the belt (Tr. 118). There was an avail able
escapeway (Tr. 104).

The inspector associated a severe degree of gravity with the
violation (Tr. 107). He identified approximtely 25 people on
the No. 7 unit as being exposed to the hazard, in addition to
some belt cleaners and ventilation nen (Tr. 72). A belt fire
could have trapped them (Tr. 72).

Accordingly, it is found that the violation was serious.
(c) Negligence of the Operator

As set forth above, the operator was aware of the alignnent
and slippage problens that caused the spillages. Respondent
permtted the alignment problemto persist for 2 weeks, although
it required only 2 hours to correct (Tr. 65). Exhibit 0-2
est abl i shes that Respondent acquired know edge of the
accunul ati ons on Novenber 19, 1977, and the inspector testified
that the operator was aware of the accumul ations' existence (Tr.
50). He indicated that a person naking a proper preshift or
onshift exam nati on woul d have observed the
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accunul ations due to the followi ng factors: The coal spillage in
itself; the belt out of alignment; the dragging of the belt on
the bottom wi thout being on the bottomroller; and the rubbing of
the stand (Tr. 58).

Accordingly, it is found that the Respondent denonstrated
greater than ordinary, but somewhat |ess than gross negligence.

2. Oder No. 7-0563 (1 LWS5), Novenber 21, 1977, 30 CFR 75.400

(a) GCccurrence of Violation

MSHA i nspector Louis W Stanley conducted a spot inspection
at the Respondent's Canp No. 1 M ne on Novenber 21, 1977 (Tr.
160). Wiile on the surface, he exanmined the fire boss' records
and the belt examiner's records (Exhs. 0-2, 0-3, Tr. 161).
Entries in the belt exam ner's book (Exh. 0-2) made between
Novenber 17, 1977, and Novenber 19, 1977, recorded accunul ations
al ong the Second Main South belt (Tr. 185-187). He was famliar
with the system of reporting enployed at the mne (Tr. 185).
After relaying some of the information gleaned fromthe records
to Inspector MIls (Tr. 188), he proceeded underground and
i nspected the Second Main South belt. The belt is approximtely
4,500 feet long (Tr. 198). He was acconpani ed on the inspection
by M. Martin T. Lovell, the safety nmanager at the Respondent's
Canmp No. 1 Mne (Tr. 161-162). M. Lovell acconpanied himas far
as the No. 31 crosscut (Tr. 412). M. Jack Dan Matheson 111, the
belt foreman, acconpanied the inspector fromthe No. 31 crosscut
i nby for a distance of 15-20 crosscuts (Tr. 342-343).

An accumul ation of | oose coal was observed extending from
the No. 7 crosscut inby to the No. 11 crosscut, a distance of
approxi mately 280 feet (Tr. 177, Exh. M10). It nmeasured 4 to 8
inches in depth, and 3 feet in width (Tr. 177, Exh. M10). Rock
dust was observed atop the coal (Exh. M 10).

An accumrul ation of | oose coal was observed extending from
the No. 14 crosscut inby to the No. 19 crosscut for a distance of
300 feet (Tr. 178, Exh. M10). It neasured 16 inches in depth
and 2 feet inwidth (Tr. 178, Exh. M10). The belt was rubbing
coal and stuck rollers were found at the No. 18 crosscut (Tr.
178). The accunul ation was only on the backside of the belt (Tr.
198).

An accumrul ation of | oose coal was observed extending from
the No. 30 crosscut inby for approximately 220 feet (Tr. 179,
Exh. M10). It neasured 20 inches in depth and 4 feet in width
(Tr. 179, Exh. M10). The belt was running in coal for 220 feet
(Tr. 179). There were three stuck rollers, and two rollers were
turning in coal fromthe No. 30 to the No. 34 crosscut (Tr. 179
Exh. M 10).
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An accumul ation of | oose coal was observed extending fromthe No.
35 crosscut to the No. 44 crosscut, a distance of 540 feet. It
measured 4 to 8 inches in depth and 3 feet in width (Tr. 179-180,
Exh. M 10). The accumul ati on was found only on one side of the
belt (Tr. 198).

An accumrul ation of | oose coal was observed extending from

the No. 44 crosscut inby for approximately 80 feet. It neasured
18 to 24 inches in depth and 4 feet in width. The belt and four
bottomrollers were running in coal. There was coal on both

sides of the belt (Tr. 180, Exh. M 10).

An accumul ation of | oose coal was observed extending from
the No. 46 crosscut to the No. 63 crosscut, a distance of
approximately 1,020 feet. It neasured 4 to 16 inches in depth
and 2 to 4 feet in width. The belt was running in coal at the
Nos. 56, 58 and 63 crosscuts (Tr. 180, Exh. M 10).

An accumul ation of | oose coal was observed extending from
the No. 63 crosscut to the No. 68 crosscut, a distance
approxi mately 300 feet. It neasured 4 to 8 inches in depth and 3
feet in width (Tr. 180, Exh. M 10).

Fl oat coal dust was deposited atop rock dusted surfaces from
the No. 11 crosscut inby to the No. 63 crosscut, a distance of
approxi mately 3,500 feet (Exh. M 10). Float dust was present the
entire length of the belt fromthe drive to the tail piece (Tr.
182, 222-223).

A ruler was used to neasure the depth and wi dth of the
various accumul ations (Tr. 181). The | engths were approxi nated
by using the 60-foot centers as a guide (Tr. 181). The | oose
coal was defined by the inspector as ranging from1 to 4 inches
in diameter (Tr. 182).

Fl oat coal dust was described by the inspector as possessing
the property whereby it beconmes suspended in the air when
di sturbed (Tr. 182). Although the inspector did not neasure the
float dust (Tr. 182), he did blowon it (Tr. 183). He stated
that float coal dust is very difficult to nmeasure unless an
extreme depth is present (Tr. 183).

The belt was running during the course of the inspection
(Tr. 183, 196, 436), which began at 7:30-7:35 a.m (Tr. 412),
until it was shut down at 8:20 a.m (Tr. 196, 417). No coa
producti on occurred during the course of the inspection. (FOOINOTE 3)
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These accumnul ations resulted frombelt spillage which occurred
during the normal process of mning (Tr. 184). According to M.
Mat heson, on or around Novenber 14, 1977, a fall occurred on the
No. 6 belt line, and the No. 3 Unit was | oading rock (Tr. 338).
Both units were | ocated i nby the Second Main South belt, and the
belt had to be enployed to transport the rock out of those areas
(Tr. 338). The transporting of |large rocks on the belt causes a
belt alignnent problem (Tr. 339-340). Alignnent problens cause
spill age problens (Tr. 202).

The Respondent had a witten cleanup plan in effect on
November 21, 1977 (Exh. M 17), which states in pertinent part:
"The float dust and coal spillage is shoveled by hand on all belt
haul age. This work is being done on both coal run shifts" (Exh.
M 17, Tr. 189-190). However, the interpretation of this plan set
forth by Inspector Stanley varies materially fromthe
interpretation urged by the Respondent’'s witnesses.
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According to Inspector Stanley, the cleanup plan was not being
followed in that the spillage was not being shoveled onto the
belts on both coal production shifts (Tr. 190). The inspector's
interpretation of the plan was that the accunul ati ons shoul d have
been cl eaned up on each shift (Tr. 190). It should be recalled at
this juncture that Inspector MIls, whose interpretation of the
pl an has been di scussed previously in Part V(B)(1)(a), supra,
interpreted the cleanup plan the sane way.

The Respondent's witnesses disagreed with this
interpretation. M. Brent Roberts, while agreeing that cleanup is
requi red during the production shifts (Tr. 246, 274), stated that
the plan refers to a continuous cl eaning process whi ch does not
necessarily mandate one cl eanup per shift (Tr. 274). According
to M. Roberts, the fact that a spillage had existed for a couple
of shifts would not necessarily make it an inproper accunul ation
as long as work is being performed on it (Tr. 298). His
interpretation of the plan was that it nerely required work to be
performed on the accumul ation (Tr. 298).

M. Martin T. Lovell gave differing interpretations at
various points in his testinmony, one of which is in harnony wth
I nspector Stanley's interpretation and one of which is in harnony
with M. Roberts' interpretation. According to M. Lovell, the
cl eanup plan requires work to be performed on both coal run
shifts, but does not state that spillage has to be cleaned up
within two coal run shifts (Tr. 455). However, during the course
of exam nation by the Judge, he interpreted the cl eanup program
as requiring the cleanup of all accumul ations by the end of each
production shift in the absence of excessive anounts of spillage
(Tr. 449-450). He defined an "excessive amount of spillage" as
being "where the rollers or belt would be turning in coal"™ (Tr.
454) . He thereupon stated, during cross-exanm nation, that if a
spil l age or accunulation is caused by the normal process of
m ni ng, regardl ess of the extent of the accunul ations, they are
supposed to be cl eaned up according to the cleanup plan (Tr.

455) .

Based on the foregoing testinony as to the meaning of the
cleanup plan in effect on Novenber 21, 1977 (Exh. M17), |
concl ude that the plan requires accunul ations to be cl eaned up by
the end of each production shift, and that the plan enconpasses
t hose spillages caused by belt alignment problenms resulting from
the transportation of rock on the belt. This interpretation is
buttressed by the fact that, to a certain extent, roof falls are
normal at the Camp No. 1 Mne (Tr. 373, 376), thus requiring
frequent use of the belts to transport the material produced by
the falls.

The subject order of withdrawal (Exh. M 10) alleges a
violation of 30 CFR 75.400. The text of this section of the Code
of Federal Regul ations and the elements of MSHA's prima facie
case as set forth in Ad Ben Coal Conpany, 8 IBMA 98, 84 |.D
459, 1977-1978 OSHD par.
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22,087 (1977), notion for reconsideration denied, 8 | BMA 196,
1977- 1978 OSHD par. 22,328 (1977), have been set forth in Part
V(B)(1)(a), supra. Briefly, MSHA's prina facie case consists of
three elenents: (1) The existence of an accunul ati on of
conbustible materials in the active workings of a coal mne, or
on electrical equipnment therein; (2) that the operator knew or
shoul d have known of their existence; and, (3) that the operator
failed to clean up, or failed to undertake to clean up, the
accumul ations within a reasonable tinme after he knew or shoul d
have known of their existence.

There can be no doubt that accumul ati ons of conbusti bl e
materials existed in the active workings of the mne as described
above.

The extent of the accunul ati ons was sufficient to give the
operator knowl edge of their presence (Tr. 188). According to
I nspector Stanley, the condition had existed for at |east 1 week
prior to Novenber 21, 1977 (Tr. 189). Hi s opinion was based upon
two sets of facts (Tr. 189). First, he had exam ned the
examner's reports on the surface (Tr. 186). The condition had
been reported by the examiner in a series of entries nmade between
Novenber 17, 1977 and Novenmber 19, 1977 (Exh. 0-2, Tr. 186-187).
Second, the presence and col or of the float coal dust deposited
atop the spilled coal indicated that it had been present for at
least 1 week (Tr. 189). According to the inspector, a period of
time is required for float coal dust to nove down the belt Iine
and settle on the coal (Tr. 213). A recent spillage would be
shi ny bl ack, whereas one present for a |onger period of tine
woul d have a browni sh cast (Tr. 213-214). The float coal dust
observed by the inspector had a brownish cast (Tr. 214).
Additionally, the depths of the accunulations, and, in sone
i nstances, the presence of rock dust deposits atop the coal, also
i nfluenced his time estimate (Tr. 213). The accunul ati ons shoul d
have been di scovered during a proper preshift or onshift
exam nation (Tr. 188-189).

The testi nony of Respondent's witnesses is sufficient to
corroborate the inspector's tine estimate. First, a close
exam nation of the entries in Exhibit 0-2, nentioned by Inspector
Stanley in his testinony (Tr. 186-187), shows that they are not
identical. Sonme are very specific, while sone are very genera
in their descriptions. M. Mitheson indicated that, in response
to the entires in Exhibit 0-2, he had assigned fromsix to 10
belt cleaners daily to the subject belt (Tr. 336-337) between
Novenmber 18 and Novenber 21, 1977. As a pernissible inference
one could infer that these nen renoved all of the accunul ations
along the belt on each day they were assigned to the area, a fact
that would explain the differing descriptions contained in the
belt exam ner's book (Exh. 0-2). Under this interpretation, no
two descriptions would be alike because they would not be
referring to the same accunul ation(s) on successive days. This
appears to be the interpretati on advanced by Respondent, as
evi denced by M. Mtheson's testinony regarding "fines." "Fines"
were defined by M. Matheson as small particles that fall through
the belt splices (Tr. 327).
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He testified that he did not see any accunul ation of fines along
the 15 to 20 crosscut distance that he wal ked with |nspector
Stanley (Tr. 346-347). According to M. Matheson, the absence of
fines denoted that the belt had been shovel ed previ ously because:
"[t]he nore fines you have, the longer its been since the belt
has been shoveled" (Tr. 347). Unfortunately, the absence of
fines has little probative val ue when viewed in |ight of the

ext ensi ve accunul ati ons observed by the inspector. Even assum ng
that the accunul ations were intended to be renoved at the end of
two shifts, M. Mtheson could not state that all accunul ations
were always removed within two shifts (Tr. 385).

The testinony of both M. Matheson and M. Lovell reveals
that the belt exam ner's reports do not always contain a conplete
record of the belt exami ner's observations. M. Lovell had
reached the conclusion that the belt needed to be shut down prior
to the issuance of the order because, while walking the belt with
the inspector, M. Lovell's observations caused himto concl ude
that the accumul ations were "too much" (Tr. 443). M. WMatheson
had apparently reached the same conclusion. After walking 15 to
20 crosscuts, he went inby to the No. 3 overcast region of the
Third Main South belt to reassign his men to the Second Main
South belt. He did so because his personal observations reveal ed
that the spillage probl emwas nore extensive than what he had
read in the belt exam ner's book, and he therefore deened it
necessary to reassign his nmen to the area (Tr. 342-346). In
light of the foregoing, M. Mtheson's statenents that belt
exam ners consistently record those things that need shoveling,
and that such exam ners always indicate when cleaning is
necessary (Tr. 364-365), stand discredited to the extent they
infer that the entries in the belt exam ner's book accurately
recorded the extensiveness of the accumul ations al ong the Second
Mai n Sout h belt.

The presence of two additional factors serves to corroborate
the inspector's tinme estimate. First, the above-nentioned
activities that occurred on or around Novenber 14, 1977, resulted
in the |oading of the rock that adversely affected the belt
alignment, resulting in the spillage. The fact that the
al i gnment problemcan be traced to at |east 1 week prior to
November 21, 1977, corroborates the inspector's 1-week tine
estimate. Second, M. WMatheson recalled assigning six to 10 belt
cl eaners per day to the Second Main South belt on the 14th, 15th,
16th, and 17th days of Novenber 1977 (Tr. 337). Since cl eanup
personnel were assigned to an area based upon both the entries in
the belt exam ner's book and conversations with the belt wal kers
(Tr. 310), it can be inferred that the condition had been
reported to M. Matheson on those days.

Accordingly, it is found that a | arge portion of the
conditions cited in the subject order of w thdrawal had existed
for approximately 1 week prior to Novenber 21, 1977, and that,
based on the foregoi ng, the Respondent knew or should have known
of their existence.
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In Iight of the foregoing conclusion that nost of the
accunul ati ons had existed for approximately 1 week, and in view
of the requirenent of the cleanup plan that accunul ations be
renoved by the end of each production shift, it is found that the
Respondent failed to clean up or undertake to clean up the
accumul ations within a reasonable tinme after it knew or shoul d
have known of their existence in that it failed to followits
written cl eanup program For the reasons previously set forth in
this decision, the fact that the transportation of |arge rocks on
the belt had caused an alignment problemthat resulted in the
subj ect spillages, does not excuse the Respondent's failure to
adhere to the cleanup plan. The fact that the spillage occurred
during the normal process of mning (Tr. 184) further places them
within the scope of the plan

This finding is bolstered by the testimony of M. WMatheson
Instead of affirmatively stating that he always conplied with the
cl eanup plan, he testified that he endeavored to conply with the
cleanup plan to the "best of nmy ability" (Tr. 308). The
i nferences drawn fromthis guarded statenent, coupled with the
fact that the mine faced problens with dirty belts (Tr. 194,

282), further supports the conclusion that the cl eanup plan was
not followed during the periods of time pertinent to this
pr oceedi ng.

The presence of cleanup nen working on the belt at the tine
t he i nspection was underway does not aid the Respondent on the
facts as presented herein. The inspector observed only two
persons cl eaning the belt, and they were observed at the No. 34
crosscut (Tr. 199, 214). M. Matheson had reviewed the belt
exam ner's book (Exh. 0-2) on Novenber 21, 1977 (Tr. 314).
Al t hough he later concluded that the entries contained therein
understated the spillage problem (Tr. 342-345), the information
contai ned in the book caused himto assign, to the best of his
recol l ection, eight to 10 belt cleaners to the Second Main South
belt (Tr. 336). The fact that the information contained in the
book caused M. Mat heson to conclude that eight to 10 nen were
needed to alleviate the spillage, coupled with the presence of
only two belt cleaners on the belt, prevents a finding that the
Respondent was in the process of inplenenting effective cleanup
procedures at the tine of the order's issuance.

(b) Gavity of the Violation

The description of the extent, conposition and |ocation of
the accunulations is set forth in Part V(B)(2)(a).

The Second Main South belt was running fromthe tinme the
i nspector started at 7:30-7:35 a.m wuntil it was shut down at
8:15-8:20 a. m (see Tr. 183, 196, 206-207, 411-412, 417).
I nspector Stanley testified as to the presence of stuck rollers,
as set forth in Part V(B)(2)(a), supra. He felt the rollers, and
some of themwere warmto the touch (Tr. 195).
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M. WMatheson indicated that the belt had been in operation during
the week prior to the order's issuance (Tr. 393). He also stated
that, given the proper conditions, a belt fire can be started by
one stuck roller or by the belt dragging in coal (Tr. 394, 396).
M. Lovell stated that a belt running in coal presents an
ignition source (Tr. 425).

The inspector stated that the area was rock dusted (Tr.
189), but indicated that the belt was not well rock dusted (Tr.
203). There was float coal dust atop the rock dust (Tr. 189). He
identified the potential hazard as a mne fire (Tr. 195), and
classified an occurrence as "probabl e" because friction could
cause a fire (Tr. 195). The possible injury was death by snoke
i nhalation (Tr. 196). Approximately 50 mners were exposed to
the hazard (Tr. 196). He stated that with respect to nmethane, in
"this area it would be acadenic as far as being any sufficient
amount” (Tr. 195). There were firesensing lines and a water |ine
inthe area (Tr. 203). The water line adjacent to the belt ran
the entire length of the belt (Tr. 415). There were both prinmary
and secondary escapeways (Tr. 204).

Accordingly, on the facts as set forth above, it is found
that the violation was extremely serious.

(c) Negligence of the Operator

As set forth in Part V(B)(2)(a), supra, the Respondent knew
or should have known of the presence of the conbustible
accunul ations in the mne's active workings. This is based upon
the entries in the belt exam ner's book, the duration of the
accumul ations' existence, the extent of the accunul ati ons as
sufficient to give notice to the operator, and the fact that they
shoul d have been observed during a proper preshift or onshift
exam nation. Also, the Respondent failed to undertake effective
cl eanup procedures within a reasonable tine after it knew or
shoul d have known of the accunul ati ons' presence.

Accordingly, it is found that the Respondent denonstrated
nore than ordinary but sonewhat |ess than gross negligence.

3. Good Faith in Securing Rapid Abatenent: Order Nos. 7-0565 1
(MEM, Novenber 21, 1977, and 7-0563 (1 LW5)

The Second Main South and Third Main South belts had a
conbi ned | ength of approximately 7,000-8,000 feet (Tr. 209, 350).
After regrouping his nen, M. Mtheson had approxi mately 35
peopl e cl eaning the Second Main South belt (Tr. 352, 420). By
the end of the first shift, a major portion of the Second Min
South belt, in M. Mtheson's estinmation approxi mately 95
percent, had been cleaned (Tr. 352). The Second Main South belt
was rock dusted after it was cleaned (Tr. 352-353). The mne has
only one rock dusting tanker, and it is possible to rock dust
eight to 10 crosscuts with one tanker and do a good job (Tr.
353). There are approximately 70 crosscuts on the Second Main
South belt (Tr. 353).
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The Second Main South belt had been cl eaned and portions of it
had been rock dusted by 7 a.m on Novenber 22, 1977 (Tr. 194-195,
207, 209). The rock dusting was still under way when the
i nspector arrived (Tr. 209-210).

As regards the Third Main South belt, the accumul ation near
the No. 3 unit overcast had not been cl eaned up by 6:30 a.m on
November 22, 1977 (Tr. 63). However, it was abated by 8:30 a.m
(Tr. 64-65).

Accordingly, it is found that the operator denonstrated good
faith in securing rapid abatenent of the violations.

4. Order No. 7-0583 (1 LWS), Decenber 1, 1977, 30 CFR 75. 200
(a) GCccurrence of Violation

MSHA i nspector Louis W Stanley arrived at the Respondent's
Canmp No. 1 Mne at 6:20 a.m on Decenber 1, 1977 (Tr. 460). He
went under ground between 7:00 and 7:15 a.m (Tr. 460). He was
acconpani ed during the inspection by M. Martin T. Lovell, the
safety manager at the Respondent's Canp No. 1 Mne (Tr. 519).

According to the inspector, the roof was inadequately
supported at a point in the No. 1 entry in the Fourth East Pane
off 2 Main South located 60 feet outby spad 4420 (Exh. M 13, Tr.
464). The Fourth East Panel is also called the No. 3 Unit (Tr.
461). The No. 1 entry was being used as a supply road at the
time, and people were observed riding under the inadequately
supported roof (Tr. 464, 468, 485-486), even though a danger sign
was | ocated at the mouth of the cavity (Tr. 471). The road was
18 feet wide (Tr. 490-491). There were rocks hanging fromthe
ceiling of the cavity, nmpst of which were to the side (Tr. 478).

He t hereupon issued the subject order of withdrawal (Exh.
M 13), citing the Respondent for a violation of the nmandatory
safety standard enbodied in 30 CFR 75.200, which states, in
pertinent part: "The roof and ribs of all active underground
roadways, travelways, and working places shall be supported or
ot herwi se control |l ed adequately to protect persons fromfalls of
the roof or ribs."

A cavity existed in the roof of the No. 1 entry, a cavity
caused by a previous roof fall (Tr. 464-465). M. Lovel
confirmed the existence of the cavity (Tr. 520). It was
approxi mately 35-40 feet in length (Tr. 465) and approxi mately 10
feet high (Tr. 487). Wdth estinmates were made with reference to
t hose roof bolts which had been installed in the cavity.
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According to the inspector, only a portion of the cavity was
conpl etely | acking support. Two rows of bolts had been installed
for a distance of 16 lineal feet and three rows of bolts had been
installed for a distance of 20 lineal feet (Tr. 465, Exh. M 16).
In the inspector's opinion, there should have been at |east four
rows of bolts for the entire length of the cavity (Tr. 466).

The blue lines on Exhibit M 16 represent the esti mated
wi dt hs of areas totally I acking supports, figures estimated with
reference to the previously installed supports. Exhibit M16 is
not drawn-to-scale (Tr. 465-466). The previously installed
supports were located toward the center of the cavity (dark
circles on Exhibit M16). On the lefthand side of the cavity,
supports were lacking in an area approximately 4 feet in width
and 16 feet in length (Exh. M 16, Tr. 484-485). On the righthand
side of the cavity, supports were |acking in an area neasuring
36-40 feet in length, and varying in width between 8 and 10 to 12
feet (Exh. M 16, Tr. 485).

The inspector neasured the length of the cavity (Tr. 482).
He estimated all widths visually, both as to the spaci ng between
the roof bolts and as to the unsupported area, because the
10-f oot height of the cavity, coupled with the presence of rock
fromthe previous roof fall on either side of the entry,
prevented his taking neasurenents (Tr. 465, 483-484, 487-488).
At one point in his testinmony, M. Lovell, who was present when
the order was issued, stated both that the inspector's estimte
of the distance of the cavity was reasonably accurate and that
all of the inspector's dinensions seened reasonably accurate (Tr.
520). M. Lovell further stated that Exhibit M 16 accurately
reflects the roof bolts present at the tine (Tr. 520).
Furthernore, he did not dispute the fact that there was an area
of unsupported roof (Tr. 534).

In Iight of the corroborating testinmony of M. Lovell
coupled with the absence of any objections to the nmeasurenent
procedure in either the testinmony or in the Respondent's
posthearing brief, it is found that the inspector's width and
di stance esitmates are sufficiently accurate for purposes of
resol ving the i ssues presented herein.

The inspector testified that he did not cite a violation of
t he roof control plan because the plan does not specifically
cover rebolting in the situation presented herein (Tr. 494-495).
He stated that the roof control plan in effect on the date of the
order addressed the rebolting of roof cavities only as follows:
"Header boards shall be installed between the roof bearing plate
and the roof where cavities are rebolted. Conventional roof bolts
may be used in these areas" (Tr. 498; Exh. M40, p. 9, No. 32).
However, he observed that the roof control plan normally requires
bolts to be on 5-foot centers, and that normally four rows of
bolts would be across an entry (Tr. 491-492).
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M. Lovell indicated that the roof control plan covered the area.
He thought it required conventional bolts to be set on 5-foot
centers, but admtted that the plan was vague (Tr. 539).

It is unnecessary to address the anbiguities in the roof
control plan, if it is indeed anmbi guous, because the plan is not
the basis for the violation presented herein. In Zeigler Coa
Conpany, 2 |IBMA 216, 80 |.D. 626, 1973-1974 OSHD par. 16, 608
(1973), the Board of Mne Operations Appeals held "that an
operator is under a duty to maintain a safe roof irrespective of
any roof control plan and that the failure to do so constitutes a
violation of the mandatory safety standard of [30 CFR 75.200]."

2 | BVA at 222.

Accordingly, where the evidence presented is sufficient to
establish that the mne's roof was not adequately supported to
protect persons fromfalls, it is not necessary to prove a
violation of the roof control plan in order to sustain a
violation of 30 CFR 75. 200.

M. Lovell did not dispute the fact that an area of
unsupported roof existed (Tr. 534, 542). However, for reasons
set forth in the section of this decision discussing the gravity
of the violation, he disagreed that the individuals riding in the
mantrip would be required to travel directly under unsupported
roof (Tr. 542). Yet, he did not dispute the fact that either the
supported or the unsupported section of roof could fall (Tr.

540).

The question presented is whether the above-nentioned facts
establish a violation of 30 CFR 75.200 by a preponderance of the
evi dence. Both w tnesses agreed that unsupported roof existed in
the area cited in the subject order of withdrawal. |nspector
Stanley testified as an expert that the nunber of supports
present was inadequate, stating that four rows of supports should
have been installed. Rocks were observed hanging fromthe roof
of the cavity, nost of which were to the side. During the
abat ement process, sone of the unbolted roof fell (Tr. 474).

M ners were observed passing beneath the cavity, even though a
danger sign was conspicuously located at its nmouth. Even M.
Lovel | admitted that an area of unsupported roof was present, and
he did not dispute the fact that the unsupported section of roof
could fall.

Accordingly, it is found that a violation of 30 CFR 75, 200
has been established by a preponderance of the evidence.

(b) Gavity of the Violation

The inspector identified the potential danger as fatal roof
falls (Tr. 472). Possible injuries ranged from smashed fingers
to death (Tr. 473). Ten miners were directly exposed to the
hazard (Tr. 473). The inspector stated that an occurrence was
probabl e, and, indeed, during the abatenent process, sone of the
unsupported roof fell (Tr. 474).
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There were fractures in the roof (Tr. 478, 541). According to the

i nspector, they were present in both the bolted and unbolted
portions of the cavity (Tr. 479). The inspector stated that
fractures are very dangerous in unbolted sections of roof (Tr.
479). M. Lovell indicated that cracks can add to the extent of
a roof fall as relates to unsupported roof, dependi ng upon the
depth of the fracture (Tr. 541). The inspector stated that the
danger sign indicated that the Respondent thought the condition
was bad because it was unsupported (Tr. 490).

The 10-foot height of the cavity prevented the inspector
fromtesting the roof for drumm ness (Tr. 486).

The roof was not working (Tr. 478, 528). The term "worKking"
refers to cracking and popping (Tr. 478).

According to M. Lovell, a mantrip, which is approxinmately 6
to 8 feet wide, could travel under the bolted portion of the
cavity and still remain under supported roof (Tr. 529-530).
During the course of the hearing, he produced a drawi ng to assi st
inillustrating his opinion (Exh. 0-5). H s testinmony referred
to that portion of the cavity where two rows of bolts were
present (Tr. 529).

According to M. Lovell, the roof control plan requires
conventional bolts to be installed on 5-foot centers (Tr. 529),
thus |l eading to the conclusion that each conventional roof bolt
provi des roof support within a 2-1/2-foot radius (Tr. 529-530,
542). Conventional bolts had been installed in the cavity (Tr.
529), with 5 feet between each bolt (Tr. 529). He therefore
concluded that the two bolts provided support for a distance of
10 feet, as neasured between the ribs. This figure was reached
by adding the 5 feet between the two bolts to the 2-1/2 feet on
t he opposite side of each bolt (Tr. 529, 530). 1In his opinion
this was sufficient to allow the 6- to 8-foot wide mantrip to
pass under supported roof (Tr. 530, 542).

A review of M. Lovell's background (Tr. 409) reveal s that
he does not posses the credentials necessary to accord great
probative value to his theory. Indeed, he could not state that
the presence of the bolts in the cavity would either inpede a
roof fall or lessen its severity (Tr. 540-541). Accordingly, his
testinmony on this point does not materially affect the gravity of
the violation. The fact that the inspector testified that a
person wal ki ng down the center of the travelway woul d be under
the bolted portion of the roof (Tr. 482) cannot be interpreted as
| endi ng support to M. Lovell's theory of the facts presented
herein. |ndeed, the inspector saw people pass beneath the
unsupported roof (Tr. 468).

On the facts as set forth above, it is found that the
vi ol ati on was extrenmely serious.
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(c) Negligence of the Operator

The condition was readily visible (Tr. 471). The condition
was listed on the preshift examner's reports comenci ng Novemnber
25, 1977 (Exh. M 19, Tr. 469) and running through Novenber 30,
1977 (Exhs. M 20, M 21, Tr. 469-470). The entry in Exhibit M 22
for Decenber 1, 1977 (Tr. 470), was nade after the issuance of
the order (Tr. 546-550, 553-554). There was a danger sign
i medi ately outby the cavity across the supply road (Tr. 471).

It had been placed there between 12 m dnight and 8 a.m on
November 30, 1977 (Tr. 532). The fact that nore rock had to be
renoved fromthe area before the remaining bolts could be
installed (Tr. 533) does not |essen the degree of negligence
denonstrated by the Respondent.

Accordingly, it is found that the Respondent denobnstrated a
hi gh degree of gross negligence.

(d) Good Faith in Securing Rapid Abatenent

The order of withdrawal was issued at 7:50 a.m on Decenber
1, 1977 (Tr. 463, Exh. M13), and was termnated at 11: 00 am on
Decenmber 2, 1977 (Exh. M 14). The condition was abated by
installing additional roof bolts (Tr. 474).

Accordingly, it is found that the Respondent denonstrated
good faith in securing rapid abatenent of the violation

5. History of Previous Violations
The Respondent's history of previous violations, relating to

the Canp No. 1 Mne, as contained in Exhibit M2, during the 24
nmont hs prior to Novenber 21, 1977, is summarized as foll ows:

30 CFR Year 1 Year 2

St andar d 11/ 22/ 75 - 11/ 21/ 76 11/ 22/ 76 - 11/21/77 Total s
Al'l sections 334 520 854
75. 200 28 49 77
75. 400 43 50 93

(Note: Al figures are approxi mations).

The Respondent paid assessnments for approxi mately 854
violations of all sections of Title 30 of the Code of Federal
Regul ati ons during the 24 nonths prior to Novenber 21, 1977.
Approxi mately 334 are shown during year 1, and approximately 520
are shown during year 2.

The Respondent paid assessnments for approxi mately 77
violations of 30 CFR 75.200 during the 24 nonths prior to
Novenmber 21, 1977, with approximately 28 during year 1 and
approxi mately 49 during year 2.
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The Respondent paid assessnments for approxi mately 93 viol ations
of 30 CFR 75.400 during the 24 nonths prior to Novenber 21, 1977,
with approximately 43 during year 1 and approxi mately 50 during
year 2.

On June 30, 1977, Peabody Coal Conpany was transferred by
Kennecott Copper Conpany to Peabody Hol di ng Conpany (Tr.
510-511). Respondent contends that the change in ownership
prevents including the violations prior to June 30, 1977, in the
history of violations (Tr. 10-15, Respondent's Posthearing Brief,
p. 25). Counsel for the Respondent was informed during the
hearing that for the position to be considered, appropriate
evi dence woul d have to be placed in the record (Tr. 15). No
evi dence has been presented as to the structure of Kennecott
Copper Conpany, Peabody Hol di ng Conmpany, and Peabody Coa
Conmpany, and their relationships with the subject mne. There is
no evi dence establishing that the change in ownership marks any
change in conpany policy as to mne safety. The fact renains
t hat Peabody Coal Company has been the operator of the Canp No. 1
Mne at all times relevant to this proceeding (Exh. M2).

Accordingly, violations which occurred prior to June 30,
1977, will be considered in evaluating the Respondent's history
of violations.

6. Appropriateness of Penalty to Size of Qperator's Business

The Canp No. 1 M ne produced approximately 559,509 tons of
coal in 1978 (Exh. M1). Peabody Coal Conpany produced
approxi mately 47,650,569 tons of coal in 1978 (Exh. M1).
Furthernore, the parties stipulated that the Respondent is a
| arge operator for purposes of assessment of any civil penalties
(Tr. 8).

7. FEffect on Operator's Ability to Continue in Business

The parties stipulated that the assessment of any penalties
in this proceeding will not affect the Respondent's ability to
continue in business (Tr. 8). Furthernore, the Interior Board of
M ne Operations Appeals has held that evidence relating to
whet her a civil penalty will affect the operator's ability to
remain in business is within the operator's control, resulting in
a rebuttabl e presunption that the operator's ability to continue
in business will not be affected by the assessnent of a civil
penalty. Hall Coal Conpany, 1 IBMA 175, 79 |.D. 668, 1971-1973
OSHD par. 15,380 (1972). Therefore, | find that penalties
ot herwi se properly assessed in this proceeding will not inpair
the operator's ability to continue in business.

VI. Conclusions of Law

1. Peabody Coal Conmpany and its Canp No. 1 M ne have been
subj ect to the provisions of the Federal Coal Mne Health and
Safety Act of 1969 and the 1977 M ne Act during the respective
periods involved in this proceedi ng.
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2. Under the Acts, this Adm nistrative Law Judge has
jurisdiction over the subject matter of, and the parties to this
pr oceedi ng.

3. The violations charged in the subject orders of
wi t hdrawal are found to have occurred.

4. Al of the conclusions of law set forth in Part V of
this decision are reaffirmed and i ncorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law

Both parties submtted posthearing briefs. Both parties
submtted reply briefs. Such briefs, insofar as they can be
consi dered to have contai ned proposed findi ngs and concl usi ons,
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the ground that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

VI1l. Penalties Assessed
Upon consideration of the entire record in this case and the

foregoing findings of fact and conclusions of law, | find that
t he assessnent of penalties is warranted as foll ows:

30 CFR
O der No. Dat e St andard Penal ty
7-0565 (1 MEM 11/ 21/ 77 75. 400 $3, 000
7-0563 (1 LWs 11/ 21/ 77 75. 400 6, 000
7-0583 (1 LWB) 12/ 01/ 77 75. 200 8, 000
ORDER

Respondent is ORDERED to pay the penalties assessed in the
amount of $17,000 within 30 days of the date of this decision

John F. Cook
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Both with respect to order No. 1 MEM and order No. 1 LW5
Respondent asserts that O d Ben requires MSHA i nspectors to
"inqui re of Respondent's enpl oyees concerning the accunul ati ons
and their cleanup efforts" (Respondent's Posthearing Brief, pp
19-21, 27-28). Respondent argues that the finding of a violation
of 30 CFR 75.400 is dependent upon the inspector determ ning,
prior to issuing a withdrawal order, when an accunul ati on shoul d
have been di scovered and the nature of the operator's cleanup
efforts (Respondent's Posthearing Brief, p. 21). However, the
A d Ben case does not require the inspector to direct specific
inquiries to the operator's enployees in all cases. The Board's



A d Ben opinion nerely requires the inspector to make a sound
judgrment as to how |l ong the accumul ati on exi sted and whet her the
operator took an unreasonabl e amount of tinme in getting around to
to cleaning up the accurmul ation. This can be acconplished

t hrough "t he use of |ogical conclusions drawn from circunstanti al
evidence.” 8 IBMA at 113. As the record in the present case
reveal s sufficient evidence fromwhich the inspectors could reach
conclusions as to both the duration of the accunul ati ons

exi stence and the reasonable time for cleanup, it was unnecessary
to direct specific inquiries to the Respondent’'s enpl oyees.

~FOOTNOTE_TWOD

2 The question of whether an accunul ation is "usual" or
"unusual " has greatest significance with respect to the issue of
whet her the operator failed to clean up such accumul ation, or
failed to undertake to clean it up, within a reasonable tine
after discovery, or within a reasonable tinme after discovery
shoul d have been nade, as set forth in both the Board' s decision
of August 17, 1977, and its subsequent menorandum opi ni on and
order denying the Governnent's notion for reconsideration. 8
| BVA 109-111; 8 | BMA 198.

~FOOTNOTE_THREE

3 At several points in his testinony, Inspector Stanley
expressed his belief that coal production was taking place during
the course of his inspection (Tr. 201, 212). He observed coal on
the belt periodically (Tr. 196), and opined that it had resulted
frommning activity, as opposed to having been deposited on the
belt by belt shovelers, based upon its length (Tr. 212). He
observed that shoveling coal onto the belt produces "a spot here,
anot her spot here * * * " whereas loading it fromthe face area
produces a |longer stream (Tr. 212). He believed that it had conme
fromthe working sections inby (Tr. 219). However, he admitted
under cross-exam nation an absence of know edge as to whether any
m ners had reached the faces by 8:20 a.m (Tr. 201).

In [ight of the testinony of both Inspector MIls and
t he Respondent's wi tnesses, | conclude that |Inspector Stanley was
m staken in his belief, and that the coal he observed on the belt
had not been mned froma face. The testinony adduced with
respect to Order No. 1 MEM Part V(B)(1)(a), supra, indicates
that no producti on was under way in the working sections adjacent
to the Third Main South belt, and that the Third Main South belt
was not in operation on the Novenber 21, 1977, day shift. The
Third Main South belt was inby and di scharged onto the Second
Main South belt (Tr. 344-345). It was inpossible to transport
material to the surface via the Third Main South belt wthout
enpl oyi ng the Second Main South belt (Tr. 345). These facts
wei gh agai nst Inspector Stanley's belief because he thought the
coal was coming fromworking faces inby his | ocation on the
Second Main South belt (Tr. 219). |In fact, he had no actua
know edge as to whether the inby belt had been running that day
(Tr. 219-220).

Additionally, M. Lovell saw no coal on the belt, and
he had wal ked with the inspector for a distance of 33 crosscuts
(Tr. 413). Wen he left the inspector at 8:15 or 8:20 a.m, it



was for the purpose of shutting down the belt (Tr. 417).

Additionally, although it would have been possible for
t he worknen to have commenced mning by 8:15 or 8:20, the
testinmony of M. Lovell reveals that it was highly inprobable
(Tr. 417-418).



