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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 78-565-P
PETI TI ONER A.C. No. 24-00108-02004V
V.

Big Sky Surface M ne
PEABCDY COAL COVPANY,
RESPONDENT

DECI SI ON DI SM SSI NG PROCEEDI NG FOR FAI LURE TO PROSECUTE

Petitioner, on July 23, 1979, filed a notion to vacate the
citation and withdraw the petition for assessnment of civil
penalty, stating: "There is insufficient evidence to establish a
viol ation of the aforesaid mandatory standard [30 CFR 77.701] as
the only witness who can testify as to the alleged violation is
unavailable to testify at the hearing as schedul ed.” (FOOTNOTE 1)

No witten response to such notion was filed by Respondent,
al t hough Respondent indicated at the phone conference that it
woul d have no objection.

This matter was first scheduled for hearing on April 6,
1979, by Judge MalcolmP. Littlefield and thereafter reschedul ed
and continued twice. Finally, after assignnent to the
undersigned, it was
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set for hearing on July 24, 1979. The parties were orally
notified of this rescheduling on June 28, 1979, and the notice
was i ssued on June 29. A subsequent request by Respondent,
Peabody Coal Conpany, for a continuance was deni ed.

Thereafter, on the norning of Thursday, July 19, 1979, only
a few days before the hearing schedul ed for Tuesday, July 24, M.
Jerry Atencio, speaking on behalf of the Denver Solicitor's
Ofice, telephoned to advise ny law clerk that the citation
i nvolved in this proceedi ng was going to be vacated by MSHA
Upon being informed of this proposed action, at ny direction, ny
clerk tel ephoned M. Atencio to advise himto contact Respondent
to determine if there was an objection to the proposed action
and, if there was no objection, to file a notion requesting
approval for the vacation and listing grounds for the action
Since the schedul ed hearing date of July 24 was inmmnent, M.
Atencio was directed that such notion be filed in an expedited
manner. The use of a tel etype nmachi ne or Federal Express was
suggest ed.

Late in the day on July 19, M. Atencio tel ephoned and
advised ny law clerk of the following: (1) MSHA would not nake
an appearance at the schedul ed hearing; (2) messages had been
left at the operator's attorney's office advising himof the
proposed action, but no personal telephone contact had been nade
with that party's attorney; (3) the Solicitor's Denver Ofice
does not have a tel etype nachine and he interpreted the
Commi ssion's InterimProcedural Rules not to require that any
notions be filed by expedited nmeans such as Federal Express; and
(4) the grounds for the vacation would be the unavailability of
MBHA' s witness and that the Solicitor had determ ned that there
was insufficient evidence to support the citation

The foll owi ng day, Friday, July 20, after it was determ ned
that the operator had not been informed of the proposal to
vacate, a tel ephone conference was arranged. M. Thomas
Gal | agher, counsel for the operator and M. Atencio were advi sed
that norning of the conference. However, when the conference was
hel d, since M. Atencio was not then available, the Solicitor was
represented by M. Thomas Korson

M. Korson stated, upon questioning by the Presiding Judge,
that the citation was to be vacated for no specific reason, but
that it was not for any reason of scheduling. Since this
information was different fromthat which M. Atencio had
provi ded the night before, the Presiding Judge further inquired
specifically if the vacation had anything to do with the
unavailability of a witness. M. Korson again affirned that it
had nothing to do with a witness or the scheduling. Wen invited
to state why the matter was being vacated, M. Korson replied
that no reasons would be given and that it was the prosecutor's
privilege to vacate in his own discretion. M. Gallagher
speaki ng for the Respondent, advised that he would not oppose the
vacating of the citation. Wth that understanding, the Presiding
Judge stated that upon receipt of the notion and the Respondent's
answer, the proceedi ng woul d be di sm ssed.
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Thereafter, on July 23, 1979, the Petitioner filed its notion to
vacate and w t hdraw, quoted above.

On August 6, 1979, | issued an order for the Petitioner to
show cause why the proceedi ng should not be dismssed for failure
to prosecute. As pointed out in such order, it was obvious that
the representations made by the Solicitor's representative to the
Presi di ng Judge at the phone conference were conpletely at odds
with the statements nade in the notion to vacate and to withdraw.
At the conference, | was told that the withdrawal was not due to
the scheduling, while the notion to withdraw explicitly states
that the reason was the insufficiency of evidence, as the only
wi tness who could testify was unavailable for the hearing as
schedul ed

The situation, as viewed at that tinme, was sunmari zed in the
show cause order as foll ows:

The Petitioner had anple opportunity to file with the
court a nmotion for continuance if it, in fact, had a
serious problemof witness availability. It confined
its contacts wholly to oral comunication with ny | aw
clerk, and, in fact, did not raise this matter except
orally at alnost the very last nonent. | arranged for
a prehearing conference for the express purpose of
determ ni ng whet her there m ght be a probl em because of

the scheduling. As indicated, | was told
affirmatively, at least twice, there was no such
problem In these circunstances, | believe that the

Solicitor or his representative not only m srepresented
the situation to the Presiding Judge, but otherw se
engaged in such mishandling and lack of interest in
prosecuting this case that it appears it should be
dimssed for a failure to prosecute

Petitioner's response, filed August 13, 1979, is quoted in
full bel ow

NOW COMES t he Secretary of Labor, by his undersigned
counsel and responds to the Order to Show Cause entered
in the above entitled case on August 6, 1979.

1. The chronol ogy of the July 19, 1979 di scussi ons
does not fully and clearly set forth the substance of
conversati ons had between M. Atencio and Judge
M chels' law clerk that the Secretary of Labor would be
filing a notion to vacate the citation and w thdraw his
petition for assessment of civil noney penalty. The
basis for the aforesaid notion, as stated to the | aw
clerk, was insufficiency of evidence due to the
unavailability of the Secretary's only witness. M.

At enci o i nforned Judge Mchels' law clerk that the
unavailability of the witness was of a pernmanent
nature. Judge Mchels' law clerk inquired of M. Atencio
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whet her the operator had approved of the Secretary's proposed
motion. M. Atencio infornmed the law clerk that the Secretary
had not sought such approval prior to filing, as he believed the
determination to file such a notion to lie with the Secretary,
M. Atencio informed the law clerk that attenpts had been made to
contact Thomas Gal | agher, attorney for the respondent but were to
no avail; that M. Atencio contacted respondent’'s counsel's
office in Denver, Colorado and was inforned all the respondent’'s
attorneys were unavailable. M. Atencio left a nessage with the
aforesaid office of the Secretary's filing of his notion and
requested respondent's counsel to return the call if there were
any questions and for respondent to simlarly file its
objections, if any. At this juncture the law clerk stated the
Secretary must file his nmotion by July 20, 1979, and shoul d have
it served either by having it tel etyped, delivered by Federal
Express, or hand delivered by the Washington, D.C. Ofice of the
Solicitor. At this tine M. Atencio inforned the |aw clerk that
he woul d discuss this with the Associate Regional Solicitor. In
a second conversation with Judge Mchels' law clerk, M. Atencio
informed himthat the aforesaid notion would be filed in
accordance with 29 C.F.R [2700.12, by first class mail; that
anot her attenpt to contact respondent’'s Denver counsel had been
made to attenpt to informhimof the Secretary's notion; and that
the Ofice of the Solicitor was unwilling to expend the funds to
di spatch an attorney to the hearing scheduled on July 24, 1979,
inlight of the fact that the only witness was not avail abl e and
thus there was no evidence to support prosecution of this action.
On Thursday afternoon M. Atencio received a call from an
attorney (other than M. Gallagher or M. Linn) in respondent's
Denver office acknow edging receipt of M. Atencio's earlier
advice that the notion to vacate had been filed and inform ng him
t hat respondent had no objection.

2. In the norning of July 20, 1979, M. Atencio
received a call fromJudge Mchels' law clerk inquiring
whet her M. Atencio would be available for a conference
call with Judge Mchels and M. Thomas Gal | agher,
sonetinme in the afternoon of the same date. No
specific tine could be arranged for the conference call
at this tine due to the fact that it was unknown when
M. Gall agher would be available. M. Atencio inforned
the law clerk at that tine that he (M. Atencio) would
be in the office during the afternoon. The conference
call was placed when M. Atencio was on his |unch hour.

3. On July 20, 1979, M. Korson was aware that the
Judge's secretary had been attenpting to arrange a
conference call with M. Atencio and counsel for the operator.
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One of our secretaries informed him (M. Korson) (during the
tenporary absence of M. Atencio) that the Judge w shed to
schedul e a conference call. Since M. Atencio was not avail able
M. Korson assuned that M. Atencio would be available at a
particular time of day, and he told the secretary to informthe
Judge's secretary that the call could be scheduled later in the
day at a time when M. Atencio would be avail abl e.
Unfortunately, M. Atencio was not available at the tinme that M.
Korson had indicated. Under the circunstances, he substituted
for M. Atencio. |In doing so, he was trying to accommopdate the
Judge. He was not fully informed of the underlying facts, and
per haps shoul d not have spoken for the Secretary in this matter
for that reason.

4. The aforesaid response and the Order to Show Cause
clearly indicate there was a m sunderstanding in that
the Secretary's burden in establishing his case at any
heari ng woul d depend on the testinony of one w tness
who was unavai |l abl e and woul d continue to be
unavail able. The unavailability of this w tness was
not for any reason of scheduling; otherw se the
Secretary would have filed a notion to postpone the
hearing for a date certain, had the availability of
this witness been related to a scheduling probl em

5. Based on the aforenentioned grounds, the Secretary
respectfully submts his notion be granted, as there is
no evidence on the record of any lack of interest or
diligence in his prosecuting this matter.

The response has not only failed to clarify matters, it has
added further confusion. |In the prehearing conference, the
Presi ding Judge was told one thing, i.e., that the w thdrawal was
not caused by the scheduling; in the notion to w thdraw anot her
i.e., that it was caused by the scheduling; and finally, in
response to the show cause order, the Presiding Judge was told
both things. |In his response, the Solicitor clains now that the
witness is unavailable and will continue to be unavail abl e and,
thus, there is no evidence to support prosecution of the action
This expressly contradicts his earlier formal notion which states
that the witness "is unavailable to testify at the hearing as
scheduled.” Yet, the Solicitor in his response requests that
such notion be granted. He has not corrected, wthdrawn or
expl ai ned the reason for the statement in his notion; he sinply
reaffirns his request that the Judge grant it. Cearly, the
noti on cannot be granted as it stands, because it states the
petition is withdrawn for the reason of scheduling, whereas that
is expressly contradicted by other statements nmade by the
Solicitor.

This contradiction is not a mnor matter. |If the petition
is withdrawn because of the insufficiency of proof due to the
per manent
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unavailability of a witness, it is a matter over which the
Presiding Judge has little, if any, control. If, however, the

wi thdrawal is due to the unavailability of a witness at a hearing
as schedul ed and that witness would be otherw se avail able, then
it is a matter over which the Judge has sonme control and

responsibility. In his discretion, he may decide to grant the
noti on based on all the circunstances, or he mght attenpt to
reschedul e the hearing. |If the Judge is msinforned as to the

actual reason for the withdrawal, he is deprived of the
opportunity to exercise his function in deciding the issue.

The Solicitor states in his response to the show cause order
that the unavailability of the witness was not for any reason of
schedul ing and that the wi tness was unavail abl e and woul d
continue to be unavailable. |If this is true, then there is nore
than a mere m sunderstanding. The notion to vacate and w t hdr aw
could not be nore explicit, stating that the w tness could not
appear at the hearing as schedul ed. That statenment has not been
wi t hdrawn or corrected.

The Presiding Judge has given the Solicitor every
opportunity to clarify his position, first, by a phone cal
conference, and |later by neans of an order to show cause. Al
efforts have resulted in failure. The outcome has been not hing
nore than the subm ssion of contradictory and obfuscatory
statenents.

In these circunstances, | can say with all honesty that | do
not know which of the Solicitor's assertions to believe. There
are too many areas creating doubt. For instance, if the reason
for withdrawal is, in fact, the insufficiency of evidence, why
did M. Atencio file a notion stating that the reason was the
unavailability of a witness to testify at the hearing as
schedul ed? M. Korson appeared to know that schedul i ng was not
the reason for wthdrawal, though strangely and inexplicably, the
Solicitor now clainms he was not fully inforned. |If M. Atencio,
in filing his notion, meant that the w tness was permanently
unavai |l abl e, why has not he corrected the record, or at |east
expl ai ned why he stated sonmething different? Was the phrasing in
the nmotion, in fact, deliberate with an intent to deceive?

Furt hernore, because no reason or even a hint of a reason was
given for the asserted "unavailability” or the "pernmanent
unavailability" of the witness, there is no basis in the record
for determ ning the accuracy of such representations.

It should be clear that with the record in the state as
descri bed above, there is no way that | could grant the notion to
vacate and withdraw for the reason stated therein. In ny order
to show cause, | indicated that | believed the Solicitor or his
representative not only msrepresented the situation to the
Presi di ng Judge, but otherw se engaged in such m shandling and
lack of interest in prosecuting this case, that it should be
dismssed for a failure to prosecute. Nothing in the response
has di ssuaded ne fromthat view, rather, I amnow fully confirned
init. Accordingly,
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This proceeding is hereby DI SM SSED for failure of prosecution

Franklin P. Mchels
Admi ni strative Law Judge

S
~FOOTNOTE_ONE
1 The full text of the notion is as foll ows:

"Now cones the Secretary of Labor, by his undersigned
counsel, and noves the Conm ssion, pursuant to 29 CFR 2700. 15,
InterimRules of the Federal M ne Safety and Health Revi ew
Conmi ssion, to vacate the citation issued and wi thdraw his
petition for assessment of civil noney penalty, and states the
foll owi ng grounds in support thereof:

"1l. On January 5, 1978, Notice No. 6-JWD was issued to
Respondent for an alleged violation of 30 CFR 701 of Part 77.

"2. On March 15, 1978, the Federal M ne Safety and
Heal th Administration, Ofice of Assessnents, assessed a penalty
in the anpunt of $1,000.00 for the aforesaid alleged violation

"3. There is insufficient evidence to establish a
viol ation of the aforesaid mandatory standard as the only w tness
who can testify as to the condition of the alleged violation is
unavail able to testify at the hearing as schedul ed."



