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Respondent

Bef or e: Admi ni strative Law Judge M chel s

This is a civil penalty proceedi ng brought under section
110(a) of the Federal Mne Safety and Health Act of 1977 (the
Act), 30 U.S.C. 0820(a). The petition for assessment of civi
penalty was filed by the Mne Safety and Health Adm nistration
(MSHA) on August 24, 1978, alleging a violation of 30 CFR
75.1403. Respondent answered on Septenber 13, 1978, and denied
that the alleged violation occurred. A hearing was held on My
3, 1979, in Birm ngham Al abanma, at which both parties were
represented by counsel. Posthearing briefs and proposed findi ngs
and concl usi ons have been filed. The proposed findings which
have not been adopted herein are rejected as i mmaterial or not
supported by fact. (Footnote 1)

St at enent of the Case

The facts in this proceeding are not in serious dispute.
The principal issue is whether Respondent was properly charged
under the "safeguard" provisions of the regulations. A safeguard
notice is issued by an inspector where he believes a
transportati on hazard exists which is not covered by published
standards. Thereafter, the safeguard becones, in effect, a
mandat ory standard applicable only to
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the mne cited. 1In this case, the mine was originally placed
under a safeguard notice for the failure to have a derail or stop
bl ock "near" the mine shaft. The safeguard notice was issued and
then was abated by the placenment of a derail 71 feet fromthe
collar at the top of the mne shaft. Two and one-half years

| ater, another inspector observed a rail car between the derail
which was still in place, though inoperative, and the mne shaft.
Ther eupon, this second inspector cited Respondent for a violation
of 30 CFR 75.1403 alleging that the safeguard notice was not
conplied with because a flat car was |left unattended wi thout a
derail, stop block or dead man which woul d have prevented the car
fromfalling into the shaft bottom

| SSUES

The issues, as the Respondent has appropriately phrased
them are as foll ows:

1. Does 30 CFR 75.1403 have any application to the surface
wor k areas of an underground ni ne?

2. If 30 CFR 75.1403 does apply to the surface work areas
of an underground m ne, does the fact that a | oaded supply car
parked between a derail, required by a previously-issued Notice
to Provide Safeguards, and the collar of a mne shaft constitute
a violation of the previously-issued Notice to Provide
Saf eguards, which only required that a derail be installed on the
track leading to the mne shaft?

FI NDI NGS OF FACT

Respondent's No. 3 Mne is an underground coal mne |ocated
in Jefferson County, Alabama (Tr. 21). A supply yard is |ocated
on the surface of this underground facility. Wthin the confines
of the supply yard and running for approximately 200 feet al ong
the surface is a rail track (Tr. 76). This track travels through
the yard up to the collar of the shaft. It goes over fairly
| evel ground for the first 100 feet and then for the remai nder of
the stretch runs up a slight incline towards the shaft (Tr.

72-74, 77). Its purpose is to serve as a nmeans upon whi ch nen
and supplies can be transported in cars to the mne shaft for
entry into the mne. A townotor or forklift is used to nove

t hese supply cars along the entire length of the track to the
shaft. A gate is located at the end of the track in front of the
shaft which is equipped with certain protective devices (Tr. 84,
86-87). Upon the cars reaching this point, the gate i s opened
and they are then | oaded into an el evator and taken fromthe
surface down through the shaft into the mne (Tr. 9-10). The
shaft is approximately 1,300 feet deep (Tr. 9, 48).

The following references to the testinony are virtually
undi sputed with sone exceptions which are noted.
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Petitioner's first witness, MSHA I nspector Harlan Bl anton,
testified that he issued the underlying safeguard notice while he
was conducting a spot inspection at Respondent's No. 3 Mne on
January 9, 1975 (Tr. 7-8). (Footnote 2) During this inspection
observed a supply car located on the surface track just outby the
manshaft where supplies and nen are transported to the
underground section of the mne (Tr. 8). Normally, these cars go
the entire length of the track along the surface until they cone
to the collar (Tr. 21). Such cars are lowered into an el evator
at the manshaft and then lowered into the mne or |ater hoisted
out (Tr. 9-10). Cars go directly fromthe track into the shaft.
I nspector Blanton estimated the shaft is approximately 1,300 feet
deep (Tr. 9). Petitioner's second w tness, Inspector Whal en, also
stated the shaft was 1,300 feet deep (Tr. 48).

I nspect or Bl ant on exam ned both the supply car and the track
it was | ocated upon and he testified that the car was located in
t he nei ghborhood of 50 to 100 feet fromthe collar of the mne
shaft (Tr. 10). He thought it was a regular mne supply car, but
he could not recall whether it was |oaded or enpty. He described
the car as being "unattended” and he defined this termto nean
not hooked or secured to sone other nmachine, such as a | oconotive
(Tr. 22-23) (this is not consistent with Inspector Whalen's
definition of the termreferred to below). The inspector
testified that when he observed the car, a M. Giffin, whom he
identified as Respondent’'s safety director, and M. Wayne Kirtz,
the chairman of the safety comrttee, were present. Inspector
Bl anton asked if there was a derail to keep the car from
"accidentally being pushed into the mine or rolling into the
m ne" (Tr. 11). Thereupon, he and the other nenbers of the group
| ooked up and down the track, but their search did not uncover a
derail. After determning that a derail was not present on this
stretch of surface track and after concluding that such a safety
devi ce was necessary, the inspector issued Safeguard Notice No. 1
HEB pursuant to section 314(b) of the Federal Coal Mne Health

and Safety Act of 1969. (Footnote 3) This safeguard notice states:

track on the surface to the manshaft was not provided with stop
bl ocks or derails. Positive stop blocks or derails should be
installed on the track near the manshaft. Served to J. M
Giffin, safety director at the mne office at 9:30 a.m January
9, 1975" (Exh. G 1). The inspector clained that he explained to
t he conpany's safety director and the chairman of the safety
committee the need for such a safety device and they inmedi ately
began preparations to install a derail on the track. |nspector

Bl ant on described what this derail was:

"The
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In this case, they undone a joint in the track and put a
pi ece of rail that would open up the track in case a car started
to down the track it would derail the car and wouldn't let it
proceed on the rail. It would throwit off the rail onto the ground.
And that way, it wouldn't roll on down into the shaft.

(Tr. 11).

I nspector Blanton recalled that this derail was installed
within 50 or 75 feet of the collar of the shaft. He did not tel
t he Respondent where to put this device; however, once it was
installed, he did approve the derail and its | ocation as he
thought it was a sufficient distance fromthe collar to prevent a
car fromgoing into the shaft (Tr. 16-17, 22). He testified that
this derail would be |eft open when cars were on the track and

these cars would have to be |l ocated outby the derail if they were
unattended (Tr. 12). The inspector indicated his belief that if
cars were |located inby the derail--towards the shaft--the derai

was i neffective for its purpose of preventing cars fromfalling,
accidentally or otherwise, into the shaft (Tr. 13).

On cross-exam nation, Inspector Blanton stated that he did
not wite on the safeguard notice anything about where or where
not the Respondent was to park supply cars (Tr. 13-14). However,
he did specifically testify that he told M. Giffin, the
Respondent's safety director, that it would no | onger be
al | owabl e for Respondent to park supply cars between or inby the
derail and the shaft (Tr. 14-15). Respondent's w tness, M.
Burchfield, who is the maintenance superintendent at the No. 3
M ne, indicated he was aware of the purpose of the derai
al t hough he deni ed he knew t hat such parking of cars would be a
viol ation.

I nspect or Bl ant on enphasi zed that the purpose of this safety
mechani smwas to "throw the car off the track to keep it from
goi ng down the shaft" (Tr. 15, 21). He gave his opinion that
parking a supply car between the derail and the shaft was in
di sregard of the derail altogether. He indicated his belief that
cars located inby the derail could be accidentally bunped or
knocked into the shaft by the tractors, trucks, and | oconotives
which were around it (Tr. 20). The inspector did not consider
such an occurrence to be a renote possibility.

I nspector Blanton further testified that there was a gate at
the end of the track in front of the shaft which was the entire
wi dth of the shaft (Tr. 17). He could not tell by observation
that the track was on an uphill incline (Tr. 18). He testified
that | oconotives and diesel -powered tractors pushed the cars and
he thought it possible that they could be pushed by manpower.
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Petitioner's second w tness, MSHA Inspector C arence E. Whal en,
testified that he issued the notice of violation while he was
maki ng a spot inspection on Septenber 13, 1977, at the No. 3
M ne. (Footnote 4) He had been to the nmine at different times before.
VWhen he issued this notice, he was in the conpany of M. Bobby
Tayl or, who he identified as the safety director at the No. 3
Mne (Tr. 28-29). Inspector Walen was going to go underground
to observe the perineter of the shaft. For several mnutes, he
and M. Taylor waited for the return to the surface of the cage.
VWile waiting, he | ooked across the shaft and observed the track
and car in question (Tr. 29).

I nspect or Whal en knew from his previous inspections at the
No. 3 Mne that there was a derail on this track. Also, from
observing the position of the flat car, he determ ned that the
car was |loaded with material and | ocated inby the track (Tr.
29-30, 65). He did not neasure the distance, but estinated that
the | oaded car was within 30 to 35 feet fromthe entrance to the
shaft. After observing this condition, he issued a notice of
vi ol ati on to Respondent which descibes the condition or practice
whi ch constitutes the alleged violation as foll ows:

The operator was not conplying with a previously issued
safeguard (No. 1, H E B. 75.1403, 1-9-75) at the

entrance to the service shaft hoi st way-east side -- in
that a flat car loaded with material was |eft
unattended, without a derail, stop block, or dead man

t hat woul d have prevented such flat car fromfalling
into the shaft bottom as the service shaft conveyance
was in the bottom

(Tr. 28, Exh. G 3).

I nspector Whalen told M. Taylor that the derail would have
to be put back in operation. Thereupon, M. Taylor notified M.
James Burchfield, Respondent's mai ntenance supervisor. M.
Burchfield directed sonme workers to nove the | oaded car outby the
derail. Over a 30- to 40-mnute period, the workers proceeded
wi th pi cks and shovels to nake the derail operative (Tr. 31).

The inspector testified that the car was |eft unattended,
there were no automatic brakes or braking devices on it (Tr. 32).
He thought the condition was dangerous, stating:

A runaway car in addition to the car being unattended
-- there was a road -- material road -- vehicles of the
yard travell ed between the derail and the entrance to

t he
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shaft at this particular [ocation there. They could have --
hypot heti cal | y speaki ng, anythi ng novabl e coul d have cone al ong
and bunped it.

(Tr. 32).

Al so, he stated that this service shaft is the only one way
out of the mine and the substructure on top of the nan conveyance
woul d not withstand the inpact of a falling car or object into it
(Tr. 34-35).

I nspector Whalen testified that tow notors are used to nove
these supply cars on the track (Tr. 40). He stated that the car
he had observed was heavy and substantially | oaded. He thought
t hat perhaps half a dozen nmen woul d be necessary to push the car
By | ooking at the track which runs toward the service shaft, he

determined that it runs uphill to sonme degree (Tr. 41). However,
the inspector discounted this by reiterating that with notor cars
it could still be shoved over the hill

I nspect or Whal en further testified that he was aware of the
exi stence of the safeguard notice issued by Inspector Bl anton
since the MSHA of fice has a posting board on which, anong ot her
things, are posted all safeguards which are outstanding at a nine
(Tr. 41). Although he was aware of the exi stence of the safeguard
notice and that the Respondent had been required to install a
derail, he testified that he had never read the origina
saf eqguard notice before he wote the notice of violation (Tr.

42).

On cross-exam nation, this inspector agreed that the derai
was present, however, he determ ned that the Respondent was not
conmplying with it since the derail was inoperative. He did not
know, when he wote the notice of violation, whether the
saf eguard notice contai ned wordi ng which would prohibit the
parki ng of cars at specific places along the track (Tr. 43).

I nspect or Whal en did not issue a safeguard notice for the
condition he had observed, as it was his view that a safeguard
noti ce had already been issued for the sane track (Tr. 46).

Al t hough | nspector \Wal en observed that the derail was not in
operating condition, he did not cite Respondent for this fact.

Rat her, he nmade a determi nation that the positioning of a car
beyond the derail was in disregard of the purpose of that safety
device. He thought that the sole purpose of the derail was to
prevent runaway cars (Tr. 52-53). It was his opinion that if a
car was placed inby the derail, there was no way that it could be
effecting its purpose (Tr. 54).

I nspector Whalen testified that the car he saw did not have
a braking system It was stationary when he made his observation
and he agreed that nothing was bl ocking the car. Also, this
i nspect or
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testified that the car was not spragged and was unattended. He
defined "spragged" as the process of taking either a netal or
wooden object and inserting it between the spokes of a noving
car. The inserted object will then lock the wheel and slide it
(Tr. 62). By "unattended," he neant that no workers were present
at the tine he made his observation (Tr. 62). This is a different
definition than that of M. Blanton. This inspector thought it
was inportant for a person to be present in order to sprag the
car.

Respondent's first witness, Mark P. H nton, a resident
engineer at the No. 3 Mne, testified that he and one other
person made a survey of the track |eading fromthe supply yard to
the service shaft. M. Hionton found the distance fromthe shaft
to the derail to be 71 feet and 1 inch. The el evation drop
bet ween the shaft and the point of the derail was 88 feet. He

stated that he nmeasured a 1.23-percent downhill grade away from
the shaft. M. Hinton thought this grade was significant in that
cars would not roll up hill with ease. He did not consider this

to be a steep grade (Tr. 72-74).

Respondent' s second wi tness was Janmes Burchfield. M.
Burchfield was the mai ntenance superintendent at Respondent’'s No.
3 Mne when the notice of violation was issued. He testified
t hat Bobby Taylor, the safety director, told himof the
i nspecti on which I nspector Wal en was undertaki ng and he j oi ned
the group when they were investigating the derail (Tr. 75).

M. Burchfield described how the derail was inoperative at
the tine of M. Whalen's inspection and he estimated that it took
the men 10 to 15 minutes to make the switch operative. M.
Burchfield said that tow notors are used to nove the supply cars
around. He stated that the first 100 feet of the supply yard is
not level and there is an incline to the shaft. He did not think
that there would be any runaway cars at this point (Tr. 77, 87).
He said that there would have to be sonme sort of vehicle ramm ng
He expl ained this by saying that someone woul d have to be pushing
anot her supply car with a tow notor before there could be a
runaway car. He agreed that it takes trenendous force to nove
such a car, even when enpty. Additionally, M. Burchfield
testified that two enployees are within 50 to 75 feet of the
shaft at all times (Tr. 78).

He showed that they have now noved the derail closer to the
shaft (Tr. 80). It has been placed 17 to 18 feet fromthe gate
at the shaft entrance. The cage is 9 feet, 6 inches and the gate
swi ngs out roughly 14 feet over the track (Tr. 80). The derai
is tied in automatically with the hoist by pneumatic air (Tr.
79(b)). (Footnote 5)
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M. Burchfield has testified that he was aware of the safeguard
notice and its wording (Tr. 81). However, he clained he did not
have any idea that parking a car between the derail and the shaft
woul d be a violation (Tr. 81). The car so parked was 13 inches
hi gh and approximately 19 feet long. It was |oaded w th cinder
bl ocks and was clearly visible to those in the supply yard (Tr.
82). M. Burchfield thought any ranm ng woul d have to be
deliberate. Tow notors will travel at 5 miles per hour. If such
an act were to occur, M. Burchfield could only foresee danger to
the cage and hoist; the mners wuld be inside the mne (Tr. 84).
M. Burchfield was not unaware of the purpose of the derail (Tr. 85).

DI SCUSSI ON AND CONCLUSI ONS
l.

The first issue, as phrased above, is whether 30 CFR 75. 1403
has any application to the surface work areas of an underground
m ne. Respondent argues that Part 75 of Title 30 CFR, which is
entitled "Mandatory Safety Standards-Underground Coal M nes" is
applicable only to conditions in the underground portion of
underground mnes. It argues that only in a few places do these
regul ati ons affect the surface operations and that in these it is
plainly stated within the regulation that its application is to
the surface area of the mine and that section 75.1403 makes no
such statenment. Finally, it contends that Part 77 of Title 30
CFR, which covers surface mnes and surface work areas of
under ground m nes, should properly govern this condition which
t he evidence shows occurred in a surface area.

MSHA contends that the scope of Part 75, as set forth in 30
CFR 75.1, is stated as including "some standards are al so
applicable to surface operations.” MSHA nmakes no attenpt to to
speci fy which of the standards are so applicable, howthis is to
be determ ned and, finally, whether the specific standard here
i nvol ved, 30 CFR 75.1403, is one that is intended to be
applicable to surface areas of underground m nes.

A review of the nmandatory standards set forth in Part 75
reveal s that sone are nmade specifically applicable to the surface
areas of underground mnes. For instance, 75.705 states
specifically that it is applicable "both on the surface and
underground.” This also is a statutory provision. her
standards al so nmention activity which is to be conducted on the
surface, such as 75.1200, which relates to the keepi ng of naps;
75.1708, which refers to the fire-proofing of surface structures
and is also a statutory provision; and 75.1808, which relates to
t he mai nt enance of books and records on the surface. (Footnote 6)
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Thus, it is clearly apparent that certain provisions in Part 75,
even though it relates primarily to conditions wthin underground
m nes, al so cover sone surface conditions relating to underground
m nes. Furthernore, sone of these are statutory provisions.
These provisions are applicable to surface areas of underground
m nes even though Part 77 of the standards are specifically
mandat ory standards for surface coal mnes and surface work areas
of underground coal m nes.

The sol e remai ni ng question, therefore, on this issue is
whet her 75.1403 and its subparts are applicable to the surface
areas of underground mines. The test that | would apply is
either (a) that the standard itself expressly states that it is
applicable to surface areas, or (b) that it is clear fromits
| anguage that it is applicable to both underground and
aboveground. As to the forner, exanples are those cited above.
The latter would be found mainly in subpart (O which refers to
hoi sting and mantri ps.

For exanple, 75.1400 in subpart (O is a statutory provision
covering hoisting equi pnrent used to transport persons at a coa
m ne. Such hoists, especially when used to transport nen into
and out of the mnes, will come to the surface or nmay even be
controlled fromthe surface. Thus, even though the standard does
not expressly refer to the surface, it is clear that the surface
of the underground mine is involved. This also would be true
with 75.1402, which relates to conmunications.

Section 75.1403, referring to "other safeguards,” is
likewise in such a category, at least as it has been interpreted
in the subsection's designated criteria. The "other safeguards”
are those which may be applied on a mne-by-mne basis "to
m ni m ze hazards with respect to transportation of nmen and
materials.” As specifically defined in the criteria, "other
saf eguards” may include and do include, conditions having to do
with hoist-transporting materials, automatic el evators, belt
conveyors, mantrips, and track haul age roads. Sone of these may
not and probably do not concern the surface areas of underground
m nes. Ot hers, however, do concern such areas either specifically
or because of their obvious application to the surface areas. An
exanple of criteria applying to the surface, though not
specifically so stating, would be 75.1403-11 covering safety
gates for the entrances to shafts. Ohers have nore express
application to the surface, such as 75.1403-3(f), which requires
that an attendant be on duty at the surface where nen are being
hoi sted or | owered. Section 75.1403-8(e) which is closely rel ated
to the subject matter of this case is also in the explicit
category. It is a criterion which states that "[p]ositive stop
bl ocks or derails should be installed on all tracks near the top
or at the landings of shafts, slopes, and surface inclines.”

Thus, the scope of safeguards, as indicated by the criteria, is
sufficiently broad to cover stop blocks or derails in surface
ar eas.
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VWiile | do not hold that 75.1403, which provides for safeguards
with respect to the transportation of men and nmaterials, can be
read to nmean that a safeguard may be witten for any condition at
the surface of an underground nmine, | believe it is clear that it
applies to at |east sone surface conditions and specifically, to
the condition of installing derails or stop blocks at tracks near
t he top.

Accordingly, | hold as to this issue that 75.1403 does have
application to surface work areas of an underground m ne and, in
particular, to the condition which is the subject of this
pr oceedi ng.

The second question is whether if 75.1403 applies to surface
wor k areas, does the fact that a | oaded supply car was parked
between the derail and the collar of the mne shaft constitute a
viol ation of the safeguard notice which requires only that a
derail be installed on the track leading to the m ne shaft?

This question was raised repeatedly in the proceeding, tw ce
in nmotions for summary judgnment, and once in a nmotion to dismss
at the close of MSHA's case-in-chief. These notions were al
denied. Now having had the opportunity to study the issue in
light of the full and conplete record, | have reached the
concl usi on that Respondent's position is correct and that the
noti ce of violation should be vacated and the petition for civil
penalty be di sm ssed.

The safeguard notice, as previously noted, issued by
I nspector Bl anton on January 9, 1975, provided that positive stop
bl ocks or derails should be installed on the track near the
manshaft. |nspector Bl anton appeared to be guided by the specific
criteria, 30 CFR 75.1403-8(e), but he clainmed that he had issued
the notice on the authority of section 314(b) of the Federal Coa
M ne Health and Safety Act of 1969. A derail was thereafter
pl aced on the track approximately 70 feet fromthe collar of the
shaft and this was approved by the inspector for abatenent.

Subsequently, about 2-1/2 years l|ater, another inspector
C arence E. \Walen, inspected the sanme site and i ssued a notice
of violation for failure to conply with the safeguard noti ce,
specifically because a flat car was |left unattended w thout a
derail, stop block or dead man that woul d have prevented such car
fromfalling into the shaft bottom

Among the facts as disclosed and not in serious dispute are
that the derail, which was originally installed to abate the
saf eguard notice, was still in place at the time of the second
i nspection, that it was inoperative because it was filled with
dirt, and that the inspector did not cite the ineffective
condition as a violation of the safeguard notice. The derail in
guestion was 71 feet
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fromthe collar of the shaft and was in the |ocation which had
been approved by the first inspector, M. Blanton. The latter
had not only approved of the | ocation, but he believed it to be
correct on the theory that if the derail was too close to the
shaft and a car was bunped, it would go down into the shaft (Tr.
16, 22). M. Walen, the second i nspector who issued the notice
of violation, disagreed with M. Blanton on this matter of the
di stance. He testified that had he issued the safeguard noti ce,
he woul d have required the operator to put the derail as close to
the shaft as possible (Tr. 50).

This matter of di sagreenment over the |ocation of the derai
is an inportant consideration in the decision in this case. It
shows, | believe, that |Inspector Walen was not particularly
concerned with whether the derail, as originally required, was in
pl ace and mai ntai ned; rather, his concern was with an unattended
car standing on the track without the protection of a derai
between it and the shaft. As his testinony so clearly indicates,
he believed the latter to be the purpose of the safeguard notice.
The difficulty is, as | see it, that the safeguard notice does
not cover the condition of an unattended car which is not
protected fromrolling by either stop blocks or derails. It does
not in fact state the purpose which Inspector Walen read into
it. (Footnote 7)

By way of background, it is helpful to consider that notices
to provide safeguards under the M ne Act are procedurally

unusual. | amnot aware that the Board of M ne Operations
Appeal s or the Comm ssion has dealt with this subject in any
depth, if at all. Prior rulings by other adm nistrative | aw

j udges appear to point out the uncertainties in this area |eading
to apparent inconsistent results. Conpare the decision of Judge
Ri chard Steffey in Oakwood Red Ash Coal Corporation, Docket No.
NORT 75-261-P (January 26, 1976), with the decision of Judge
Ceorge Koutras in JimWalter Resources, Inc., Docket No. BARB
77-103-P (July 5, 1977).

The statutory provision has been promul gated into 30 CFR
75.1403. This provision pernits an inspector to wite what is in
effect a mandatory standard with respect to transportation
applicable only to a particular mne. Under section 75.1403-1
the general criteria for
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saf eqguards are set forth in subsection (a). This subsection
states that 75.1403-2 through 11 set out the criteria by which an
aut hori zed representative of the Secretary will be guided in
requiring safeguards and it al so nentions that other safeguards
may be required. Subsection (b) of 75.1403-1 details the
procedure to be followed in enforcing this mandatory standard.

Because a safeguard notice, which for the particular mne in
ef fect becomes a nmandatory standard, it seens obvious that it
shoul d be witten precisely and exactly so that there will be no
guesti on about the performance required by the operator. |In this
case, precision does not seemto be a problem except as the
second i nspector construed the notice. On its face, the notice
clearly requires what the first inspector intended, that is, a
derail or stop block be installed "near"” the manshaft. "Near" is
arelative termand the inspector by approving a derail at 71
feet, in effect, construed his own notice as requiring a derai
at that distance. A derail was so installed. However, the
second i nspector now has interpreted the safeguard notice as
enconpassing a condition not expressly set forth in the terns of
such notice, but included w thin what he deenmed to be the
pur pose.

Part of the difficulty is that the first inspector
apparently failed to take into account the possibility that a car
could be placed between the derail and the shaft collar because
of the large distance permtted between the derail and the shaft.
It seens fairly clear that the purpose of the derail was to
prevent a car fromaccidentally falling into the shaft and
Respondent' s mai nt enance superintendent recognized that to be the
purpose. The safeguard notice, however, by its terns, does not
apply to stop blocks or derails for cars. It applies only to a
derail for the track, which derail was installed and approved and
further was in place on the day the notice of violation was
witten. Inspector Blanton, had he so intended, could have
originally witten or have anended his notice to provide a
saf eqguard not permitting a car between the derail and the shaft
collar. The safeguard notice was not so witten, however, and
therefore |lacks sufficient specificity to cover the condition
whi ch the subsequent inspector found to be a hazard. It is not
enough, it seens to ne that the purpose was violated if that
purpose is not expressly stated in the notice. (Footnote 8)
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Accordingly, | find that the Respondent was not in violation of
t he safeguard notice according to the specific terns of that
notice and that the notice of violation should be vacated and
this proceedi ng di sm ssed.

There is evidence that the derail was, in fact, not
mai ntai ned i n an operabl e condition, but that circunstance was
not included within the charge in the notice of violation

Finally, it should be noted that changes have been made to
correct the condition so that the same hazard cannot occur in the
future. The derail has been placed at the approval of the second
i nspector, M. \Walen, 17 to 18 feet fromthe shaft collar and it
is tied in sonme automatic way with the hoi st by pneumatic air.

It is inmpossible nowto get a car between the derail and the gate
at the shaft collar (Tr. 79(b)).

ORDER
It is ORDERED that the notice of violation issued herein,

No. 1 CEW Septenber 13, 1977, is hereby VACATED and this
proceedi ng i s hereby DI SM SSED

Franklin P. Mchels

Admi ni strative Law Judge
e e e s e e e o
Footnote starts here
~Foot not e_one

Respondent's exhibits are identified with a capital "R
and a nunber; MSHA's with a "G' and a nunber.

~Foot note_two

2 M. Blanton has been an MSHA inspector since approximately
1970. He has approximately 16 years' experience in the industry
and hol ds foreman papers issued by the State of Al abama

~Footnote_t hree

3 This section remai ns unchanged as section 314(b) of the
Federal M ne Safety and Health Act of 1977.

~Foot not e_f our

4 M. \Wal en has been an MSHA inspector since October 1,
1971. He has State of Al abama mine foreman certification and had
16 years' of industry experience before joining MSHA

~Footnote _five

5 Because there are two page 79's in the transcript, one is
designated 79(a) and the other 79(b).



~Foot not e_si x

6 O her sections in Part 75 which enconpass surface areas
i nclude 75.300-2, 75.1702, 75.1712, 75.1600 and 75.1806.

~Foot not e_seven

7 1t appears to ne that the inspector, rather than issuing a
notice of violation of a prior safeguard notice, had ot her
options. He could have either (a) issued another safeguard notice
specifically covering the condition found to be a hazard, or (D)

i ssued a notice of violation under 30 CFR 77.1605(p) which al so
appears to be applicable to this condition. Part 77 of the
standards cover surface m nes and surface areas of underground
m nes. Section 77.1605(p) provides that "[p]ositive-acting
stop- bl ocks, derail devices, track skates, or other adequate
means shall be installed wherever necessary to protect persons
fromrunaway or noving railroad equi pnent.”

~Foot not e_ei ght

8 This conclusion is not fully consistent with the
determ nation made in ny ruling on the second notion for sunmary
judgrment issued April 20, 1979. M final decision is made with
the benefit of a full record. To the extent that the sunmary
decision is inconsistent, it is hereby reversed.



