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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 79-10
PETI TI ONER A/ O No. 36-03298- 03006
V.

Laurel M ne
CONSCOLI DATI ON COAL COVPANY.
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY

The Solicitor has filed notions to approve a settlenment in
t he above-capti oned proceeding.

The only violation in this petition was issued for failure
to maintain average concentrations of respirable dust at or bel ow
2 mlligrams of respirable dust per cubic nmeter of air. This
violation of 30 CFR 71.100 was originally assessed at $325. The
Solicitor initially filed a notion recommendi ng a settlenent of
$195. In a tel ephone conversation with counsel, | indicated the
recomended settl enent would not be acceptable. The Solicitor
now has filed an anended notion reconmendi ng a settl enment of
$225. The reasons for this reduction were set out in the initial
notion to approve settlement. In the initial notion, the
Solicitor advised the foll ow ng:

A reduction fromthe original assessnent is
warranted under the circunstances of this case.
The citation involves a violation of 30 CFR 71.100 for
the operator's failure to provide respirable dust sanples
within the permssible limts. Thereafter, a 104(b)
order was issued for the operator's failure to abate
the citation within a reasonabl e anount of tine.
Further investigation into the factors underlying
i ssuance of the citation and order disclosed that the
operator's negligence was | ess than originally
calculated in the proposed assessnent. In addition
t he operator denonstrated nore good faith than
originally allocated. Although it is true that the
operator did not reduce the respirable dust in the
at nosphere to permssible limts within the tine
specified in the original citation, the operator had
taken steps to attenpt to abate the condition. 1In
particul ar, the operator had attenpted to change the
heati ng system and
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had ordered new el ectric heaters in order to alleviate the
problem After the 104(b) order was issued, it was found that
the heaters were not the source of the respirable dust problem
but rather, the ventilation needed to be altered.

| accept the Solicitor's representations. Accordingly, |
concl ude the recommended settlenent is consistent with and will
ef fectuate the purposes of the Act. The recommended settl enent
is therefore, approved.

ORDER
The operator is ORDERED to pay $225 within 30 days fromthe

date of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



